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Under  the  pleadings,  it  was  incumbent  upon  plaintiff 
to  estal)lish,  by  clear  and  convincing  evidence,  such  facts 
as  would  support  the  conclusion  that  defendants  are 
representing  their  goods  to  be  of  plaintiff's  manufacture, 
— -not,  indeed,  by  direct  representations  to  dealers,  but 
by  indirect  representations  made  to  the  general  public 
by  means  of  the  ct)lor  and  taste  of  their  product,  the  "get- 
up"  of  their  packages,  and  the  words  used  on  their 
crowns  and  labels  as  names  for  their  goods.  To  pro- 
vide a  basis  for  such  a  conclusion,  it  was  incumbent  upon 
plaintiff'  to  show  clearly  and  convincingly  that  this  color, 
taste,  and  "get-up,"  and  that  these  names,  indicate  to 
the  general  ])ul)lic  the  origin  or  manufacture  of  the 
goods  and  amount  to  a  representation  that  plaintiff  is 
their  maker.  Such  facts  plaintiff  has  completely  failed 
to  establish. 

Plaintiff  has  shown,  without  dispute,  that  its  goods 
and  defendants"  goods  have  the  same  color  and  taste,  but 
it  has  not  established,  and  has  not  produced  any  evidence 
lending  to  establish,  that  this  color  and  taste  have  an\^ 
significance  whatever  to  the  general  public  as  indicative 
of  the  origin  or  manufacture  of  the  goods. 

Plaintiff'  has  shown,  without  dispute,  that  some  of  the 
several  varieties  of  ]:)ackages  used  by  it  and  by  defen- 
dants have  certain  features  in  common,  but  it  has  not 
established,  and  has  not  produced  any  evidence  tending 
to  establish,  that  these  common  features  signify  any- 
thing whatever  to  the  general  public  regarding  the 
origin  or  manufacture  of  the  goods  contained  in  the 
packages  having  those  features. 


Plaintiff  has  shown,  without  dispute,  that  defendants 
are  using-  the  words  "Koke"  and  "Dope"  on  their  crowns 
and  labels  as  names  for  their  goods,  but  it  has  not  es- 
labHshed.  and  has  not  even  attempted  to  establish,  that 
the  presence  of  these  words  on  defendants'  crowns  and 
labels  ever  has  caused,  or  is  likely  ever  to  cause,  anyone 
10  mistake  defendants'  goods  for  those  f)f  plaintift"s 
manufacture. 

Plaintiff"  has  shown,  without  dis])ute,  that  the  ])ul3Hc 
generally  use  and  employ  numerous  expressions,  such 
as  "coke,"  "dope,"  "shot,"  "eye-opener,"  "sniff,'' 
"needle,"  ''hop,"  "slow-dope,"  etc.,  to  indicate  to  soda 
dispensers  the  kind  of  drink  ihey  want,  l)ut  it  has  not 
established,  and  has  not  produced  any  evidence  tending 
10  estabHsh,  that  the  general  i)ublic  use  these  various 
expressions,  or  any  of  them,  to  indicate  the  origin  or 
manufacture  of  the  goods  thus  asked  for. 

Plaintiff'  has  completely  failed,  therefore,  to  establish 
any  facts  from  w  hich  the  conclusion  could  be  drawn  that 
defendants  are  making  any  misrepresentations  to  the 
general  ])ublic  as  to  the  true  origin  of  their  goods,  or 
that  they  are  placing  in  the  hands  of  retailers  an  *in- 
strtiment  of  fraud."  Nothing  else  ])laintiff  may  have 
shown  can  possibly  affect  the  decree  that  nuist  be  enter- 
ed. Unless  these  facts  l)e  ])roven,  there  is  no  room  for 
a  charge  of  fraud  or  unfair  com])etition. 

"The  essence  of  the  wrong  in  unfair  competition 
consists  in  the  sale  of  the  goods  of  one  manufactur- 
er, or  vendor,  for  the  goods  of  another,  and  if  de- 


fendant  so  conducts  its  business  as  not  to  palm  off 
its  goods  for  those  of  complainants,  the  action 
fails." — Hozvc  Scale  Co.  r.  JVyckoff,  Seauis  & 
Benedict,  198  U.  S.  118,  140. 

Not  only  has  plaintiff  failed  to  show  any  title  to  relief, 
but  the  testimony  overwhelmingly  establishes  the  entire 
absence  of  any  such  right. 

It  is  overwhelmingly  established,  without  dispute,  and 
admitted,  that  numerous  soda  water  beverages  having 
precisely  the  same  color  as  plaintiff's  product  were  in 
the  market  fifty  years  or  more  before  plaintiff's  product 
was  even  dreamed  of;  that  numerous  soft  drinks  having 
precisely  the  same  color  and  taste  have  been  on  the  mar- 
ket ever  since  plaintiff's  product  was  first  placed  on  sale; 
that  defendants  and  their  predecessors  have  continuously 
manufactured  and  marketed  beverages  having  precisely 
the  same  color  and  taste  ever  since  1888;  and  that  at 
che  time  the  bill  was  filed  in  this  cause  almost  "innumer- 
able" beverages  of  the  same  color  and  taste  were  liter- 
ally flooding  the  market ;  and  hence  that  no  one  in  his 
right  mind  would  ever  be  fool  enough  to  think  he  could 
tell  whose  manufacture  a  drink  of  this  kind  was  simply 
by  its  color  or  taste. 

Lt  is  overwhelmingly  established,  without  dispute,  and 
admitted,  that  barrels  painted  the  same  shade  of  red  as 
plaintiff's  barrels  have  been  in  universal  use  since  time 
immemorial  for  all  kinds  and  flavors  of  soda  water 
Nyrups  and  extracts,  and  particularly  for  the  "innumer- 


able"  different  brands  oi  cola  (brinks :  that  the  color  and 
shade  of  paint  plaintiff  uses  on  its  Imrrels  is,  and  has 
been  for  years,  in  general  use  for  painting"  all  kinds  of 
cooperage ;  and  that,  as  a  consec|uence,  no  one  with  ordin- 
ary intelligence  would  be  so  foolhardy  as  to  even  venture 
a  guess  as  to  whose  manufacture  of  soda  water  a  barrel 
might  contain  merely  because  the  barrel  was  painted 
that  color ;  or,  indeed,  as  to  what  kind,  or  flavor,  of  soda 
water  it  might  contain,  or  as  to  whether  or  not  it  con- 
tained soda  water  syrup  at  all. 

It  is  overwhelmingly  established,  without  dispute,  and 
admitted,  that  soda  water  bottles  exactly  like  plaintiff's 
in  size,  color,  shape,  design,  and  general  appearance, 
have  been  in  universal  use  for  all  kinds  and  flavors  of 
soda  water  since  time  out  of  mind,  and  certainly  long 
before  the  aerated  beverage  made  from  plaintiff's  syrup 
was  ever  marketed  in  bottles ;  that  nearly  all  the  "in- 
numerable" brands  of  cola  drinks  are  marketed  in  bot- 
tles of  precisel}-  that  same  kind:  that  plaintiff's  own 
bottlers  market  numerous  other  soda  water  flavors  of 
the  same  color  as  plaintiff's  product  in  bottles  not  only 
substantially  indistinguishable  from  the  bottles  they  use 
for  the  beverage  made  from  plaintifl"s  syrup,  but  in  many 
cases  in  identically  the  same  bottles;  and  hence  that  no 
one  but  a  fool  would  hazard  a  wager  as  to  whose  man- 
ufacture of  soda  water  a  bottle  might  contain  merely  be- 
cause it  was  a  bottle  having  those  features,  or  even  as 
to  what  kind,  or  flavor,  of  soda  water  such  a  bottle  might 
contain. 
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It  is  overwhelmingly  established,  without  dispute,  that 
dispensing  bottles  like  those  i)laintiff  furnishes  to  its 
dealers  are  made  by  machinery,  in  immense  ([uantities, 
for  general  distribution,  and  are  the  only  design  so 
made;  that  they  are  used  generally  in  the  trade  as  re- 
ceptacles for  all  the  different  brands  and  flavors  of  soda 
fountain  syrups ;  and  that,  in  consequence,  no  one  who 
had  ever  patrionized  a  soda  fountain  before  would  under- 
take to  decide  as  to  the  manufacture  of  the  syrup  dis- 
played in  such  a  dispensing  bottle  merely  from  the  size, 
color,  shape,  design,  or  general  appearance  thereof,  or 
even  as  to  the  ])articular  kind  or  flavor  of  syrup  therein 
exhibited. 

It  is  overwhelmingly  established,  without  disi)ute,  and 
admitted,  that  crowns  having  the  same  color,  design, 
and  style  of  lettering  as  those  used  on  the  bottles  con- 
taining the  aerated  beverage  made  from  plaintiff's  syrup 
have  been  in  general  use,  not  only  on  the  bottles  con- 
taining the  different  kinds  of  flavors  of  soda  water,  and 
on  the  bottles  containing  the  "innumerable"  other  brands 
of  cola  drinks,  but  even  on  bottles  containing  beer  and 
other  kinds  of  beverages, — notably  "Budweiser"  beer, 
— ever  since  decorated  crowns  first  came  into  use;  and 
hence  that  nobody  would  ever  think  of  looking  to  the 
color,  design,  or  style  of  lettering  on  the  crown  of  a 
bottle  to  determine  whose  manufacture  of  soda  water 
such  bottle  might  contain, — or  even  the  kind  oi  drink 
contained  therein. 

It  is  overwhelmingly  established,  without  dispute,  that 


none  of  the  several  kinds  of  labels  used  on  the  various 
different  types  of  receptacles  for  defendants'  product 
bears  any  sort  of  dece]:)tive  resemblance  to  any  of  the 
several  kinds  of  labels  used  on  the  various  different  tvpes 
of  receptacles  for  plaintiff's  product.  The  only  basis 
for  the  charge  that  defendants  have  imitated  plaintiff's 
labels  is  the  fact  that  for  a  short  period  in  1913  a  bottler 
in  Dallas,  Texas,  and  another  in  Xew  ( )rleans,  La.,  tised 
a  label  on  their  bottles  containing  the  aerated  beverage 
made  from  defendants'  syrup  which  resembled  in  size, 
color,  shape,  and  in  the  wording  around  the  periphery, 
the  label  then  used  by  some  of  i)laintift"s  bottlers  on  the 
bottles  containing  the  aerated  beverage  made  from 
plaintiff's  syrup.  This  label  differed  from  plaintiff's 
label  in  its  most  prominent  features, — namely,  in  the 
name  of  the  ])roduct  conspicuously  displayed  in  the  cen- 
tre thereof  ("Koke"),  in  the  statement  around  the 
periphery  as  to  the  company  under  \\hose  authority  the 
stuff  was  bottled,  ( the  ''Koke  Company  of  Texas"  in 
one  case,  and  the  "Southern  Koke  Co.,  T^td.",  in  the 
other),  and  in  the  signature  of  the  ])residcnt  of  the 
companv  C'W.  McCarty  Moore.")  It  was  not  shown 
that  i)laintiff's  label  was  in  any  way  distinctive.  On  the 
other  hand,  it  was  admitted  that  plaintiff'  had  only  been 
using  that  particular  design  of  label  since  1907,  having 
previously  used  a  red  label  instead.  Tt  was  shown  that 
labels  of  that  shape  are  in  general  use,  and  that  it  is 
customary  to  print  around  the  periphery  the  statement 
that  the  article  is  bottled  under  the  authority  of  the 
manufacturer.  The  use  of  the  label  complained  of  was 
voluntarily  discontinued  by  both  the  bottlers  referred 
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to,  at  the  suggestion  of  defendants,  many  months  1)efore 
this  suit  was  brought,  and  a  yellow  and  red  label,  which 
could  not  possibly  be  mistaken  for  any  of  plaintiff's 
labels,  was  adopted  and  has  since  been  used  in  its  stead. 
It  was  readily  admitted  that  the  former  label  had  never 
in  fact  misled  anyone,  and,  as  its  use  has  been  wholly 
discontinued,  there  is  no  probability  that  it  ever  will. 

It  is  frankly  conceded  that  the  use  of  the  words 
''Koke"  and  "Dope"  on  defendants'  crowns  and  labels 
has  never  misled,  and  is  not  likely  ever  to  mislead,  any- 
one into  supposing  that  defendants'  goods  are  plaintiff's 
goods,  and  it  is  overwhelmingly  established,  and  admit- 
ted, that  the  slang  expressions  "coke,"  "dope,"  "shot," 
etc.,  are  used  by  the  public  merely  to  describe  generically 
the  character  of  commodity  desired,  and  not  in  any  wise 
to  designate  any  particular  manufacture  of  that  com- 
modity; and  hence  that  the  sale  of  defendants'  goods, 
or  anybody  else's  goods,  in  response  to  rec|uests  for  that 
sort  of  article  by  any  of  these  expressions,  could  not 
constitute  a  sale  thereof  as  and  for  plaintiff's  manufac- 
ture, but  only  as  and  for  the  kind  of  stuff  it  actually  is. 
All  of  plaintiff's  "trade"  witnesses  readily  admit  either 
that  these  expressions  are  used  simply  to  indicate  the 
kind  of  drink  that  is  wanted,  without  reference  to  its 
manufacture,  or  else  that  they  are  not  in  a  position  to 
know  whether  or  not  these  expressions  are  so  used  by 
the  public  generally.  None  of  them  pretend  to  assert 
that  they  are  not  so  used. 

These  admitted  facts,  coupled  with  the  complete 
break-down  of  the  attempt  to  show  that  defendants  had 
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encouraged  retailers  to  sell  their  goods  as  plaintiff's 
goods,  and  the  utter  collapse  of  the  efforts  to  prove  a 
fraudulent  intent  on  the  i)art  of  defendants,  or  actual 
substitution  of  their  goods  for  plaintift"s,  clearly  evince 
Lhe  want  of  any  foundation  for  this  proceeding,  and 
bring  into  strong  releaf  the  admitted  fact  that  the  pur- 
pose of  this  suit  is  not  to  prevent  unfair  competition,  but 
any  competition. 

Under  these  circumstances  it  is  not  surprising  to  find 
plaintiff  craftily  trying  to  divert  attention  from  the  in- 
sufficiency and  failure  of  its  proof  by  all  sorts  of  artful 
evasions,  adroit  sophistries,  covert  assumptions,  reckless 
mistatements,  aimless  mud-slinging,  and  general  "cam- 
ouflage." 

For  instance,  we  find  plaintiff  trying  to  evade  the  is- 
sue by  vigorously  attacking  the  testimony  [now  no  longer 
of  any  consequence  since  the  drastic  amendments  to  the 
bill  (Rec,  113)1  with  respect  to  the  time  when  defen- 
dants' predecessors  first  adopted  and  began  to  use  the 
word  "Koke"  as  a  name  for  their  product,  and  devot- 
ing practically  its  entire  brief  to  a  carefully  inaccurate 
and  purposely  misleading  distortion  of  that  testimony, 
and  a  wholesale  slinging  of  mud,  just  as  though  it  could 
in  any  wise  affect  the  result  in  this  case  whether  de- 
fendants' predecessors  adopted  and  began  to  use  the 
word  "Koke"  in  1888  or  in  IW).  A  finding  either  way 
would  not  entitle  plaintiff  to  the  relief  it  seeks, — it  would 
not  cure  plaintiff's  failure  to  establish  that  the  color  and 
taste  of  defendants'  product,  the  "get-up"  of  their  pack- 
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ages,  and  the  use  by  them  of  the  words  "Koke"  and 
"Dope"  as  names  for  their  product,  in  any  wise  misrep- 
resent the  true  origin  or  manufacture  of  their  goods  to 
plaintiff's  damage,  nor  would  it  cure  plaintiff's  failure 
to  prove  that  the  sale  of  any  goods  other  than  those  of 
its  manufacture,  in  response  to  requests  for  "coke," 
"dope,"  "shot,"  etc.,  constitute  a  sale  of  such  goods  as 
its  goods. 

We  find  plaintiff  seeking  to  draw  the  unwarranted 
conclusion  that  defendants  are  misrepresenting  the 
origin  of  their  goods,  to  its  damage,  and  placing  in  the 
hands  of  retailers  an  "instrument  of  fraud,"  from  the 
wholly  insufficient  ])remise  that  certain  features  of  their 
goods  and  packages,  which  are  old  in  the  art  and  com- 
mon to  the  trade  and  could  not  possiljl}-  misrepresent 
the  maker  of  the  goods  because  they  have  no  sort  of 
reference  to  origin  or  manufacture,  are  also  possessed 
by  plaintiff's  goods,  and  that  defendants'  packages  are 
labeled  and  branded  w'ith  names  not  only  having  no  de- 
ceptive resemblance  to  the  name  branded  upon  ])laintiff"s 
packages,  but  strikingly  dissimilar  thereto  and  readily 
distinguishable  therefrom. 

We  find  plaintiff  seeking  to  draw  the  unwarranted 
conclusion  that  defendants'  goods  have  been  passed  off 
by  retail  dealers  as  its  goods,  and  that  defendants  have 
encouraged  this  practice,  from  the  wholly  insufficient 
premise  that  defendants'  goods  have  been  sold  by  retail 
dealers  when  that  sort  of  drink  was  asked  for  by  slang 
expressions  indicating  nothing  more  than  that  a  drink 
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of  that  kind  was  wanted,  and  that  defendants  have  ad- 
vised dealers  that  they  had  a  perfect  right  to  sell  their 
g'oods  under  those  circumstances. 

These  are  typical  illustrations  of  the  familiar  falacy 
so  well  expressed  by  the  phrase  "non  sequitur." 

We  find  plaintifif,  when  confronted  with  the  entire 
absence  of  any  sufficient  i)roof  to  sustain  its  case,  pass- 
ing- swiftly  over  this  minor  detail  with  the  airy  assump- 
tion that  unfair  competition  and  "fraudulent  trade  prac- 
tices" on  the  part  of  defendants  have  been  "conclusively 
proved,  "  "not  even  denied,"  and,  indeed,  "admitted,"  and 
then  dwelling  at  length  upon  the  consequences  of  the 
wrong  thus  covertly  assumed  to  have  been  perpetrated, 
and  vehemenly  denouncing  that  wholly  imaginary  wrong- 
with  a  bewildering  array  of  extravagant  phrases  design- 
ed to  make  up  by  way  of  assertion  for  what  is  lacking  by 
way  of  proof. 

This  form  of  evasion  is  frequently  met  with  in  cases 
of  this  kind,  and  is  such  an  old  trick  that  none  but  the 
most  unsophisticated  could  be  justly  expected  to  be  en- 
snared by  it. 

To  distract  attention  from  the  frantic  way  in  which  it 
has  jumped  about  from  pillar  to  post,  asserting  in  one 
breath  what  is  denied  in  the  next,  plaintiff  accuses  de- 
fendants of  shifting  positions  and  interposing  inconsis- 
tent defenses.  (Plaintiff's  original  brief,  p.  51;  supple- 
mental brief,  p.  16).  lUit  the  only  shift  in  position  de- 
fendants have  made  has  been  such  as  was  necessarv  to 
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meet  the  new  theory  of  the  case  as  presented  by  plain- 
tiff's amendments  to  its  bill  (Rec.,  113),  or  else  to  keep 
pace  with  the  kaleidoscopic  shiftings  of  position,  with- 
out regard  to  consistency  or  candor,  in  which  plaintiff 
has  proven  so  resourceful. 

In  one  breath  ])laintift*  asserts  that  the  words  "Coca- 
Cola"  are  not  a  description  of  its  product,  but  an  arbi- 
trary name,  and  hence  a  good  trade-mark  (supplemental 
brief,  p.  12),  and,  in  the  next,  that  they  are  not  only  a 
description,  but  a  truthful  description,  of  its  product, 
and  hence  not  a  deceptive  mark  (supplemental  brief, 
p.  14). 

In  one  breath,  to  avoid  the  charge  that  it  did  not  have 
ihe  exclusive  use  of  either  the  word  "Coca"  or  the  word 
"Cola"  during  any  portion  of  the  ten  years  next  preced- 
ing the  passage  of  the  Trade-Mark  Act  of  1905,  plaintiff 
asserts  that  its  alleged  trade-mark  does  not  consist  of 
either  of  those  words  considered  separately,  but  only  in 
the  specific  combination  "Coca-Cola"  ( supplemental 
brief,  p.  25) ;  and,  in  the  next  breath,  to  provide  a  ground 
qf  complaint  the  use  by  defendants  of  the  word  "Koke," 
it  asserts  that  defendants  have  appropriated  a  word  to 
which  it  has  the  exclusive  right,  because  the  sound  of 
"Koke"  is  somewhat  similar  to  the  sound  of  the  first 
syllable  of  the  single  word  "Coca."  (  Su])plemental  brief, 
]3p.  27  and  28). 

In  one  breath  plaintiff  criticises  defendants  for  wast- 
ing time  in  pointing  out  the  fact  that  the  words  "Koke" 
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and  "Dope"  do  not  and  cannot  infringe  the  words  "Coca- 
Cola"  as  a  trade-mark  (Supplemental  brief,  p.  27),  as- 
serting that  this  proposition  is  now  of  only  academic  in- 
terest in  view  of  the  amendments  to  the  bill  striking  out 
all  charges  to  the  effect  that  these  words  infringe  the 
words  "Coca-Cola";  and,  in  the  next  breath,  it  not  only 
asserts  that  the  words  "Koke"  and  "Dope"  do  infringe 
the  words  "Coca-Cola,"  (Supplemental  brief,  p.  28),  but 
recklessly  asserts  that  the  fact  of  infringement  has  been 
iinally  and  conclusively  adjudicated  between  the  parties 
and  is  now  res  ad  judicata  ( supplemental  brief,  p.  8,  et 
seq.).  The  question  may  or  may  not  l)e  res  ad  judicata. 
but  if  res  adjudicata,  the  fact  that  has  been  adjudicated 
<uid  set  at  rest  is  not  that  the  words  "Koke"  and  "Dope" 
infringe  the  words  "Coca-Cola,"  but  that  they  do  not 
infringe  them. 

The  Examiner  of  Interferences  held  that. — 

"The  opposer  (the  Coca-Cola  Co.)  has  not  estab- 
lished by  the  evidence  which  has  been  introduced, 
and  does  not  a])pear  to  have  attempted  to  establish, 
that  any  person  has  ever  been  misled  as  a  result  of 
any  deceptive  similarity  or  resemblance  .between  the 
marks  'Coca-Cola'  and  'Koke'  into  a  purchase  of  ap- 
])licant's  (the  Koke  Company  of  America's)  goods 
believing  them  to  be  the  goods  of  the  opposer.  In 
the  absence  of  such  proof,  and  in  view  of  the  fact 
that  both  parties  have  been  actively  engaged  in  a 
competitive  business  for  a  number  of  years,  it  should 
not  be  assumed  that  there  is  any  likelihood  of  con- 
fusion, as  originally  alleged  by  the  opposer,  because 
of  any  resemblance  which  the  mark  'Koke'  bears  to 
the  mark  'Coca-Cola.'" 
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This  is  the  decision  which  was  affirmed  by  the  Com- 
missioner of  Patents  and  which  is  now  asserted  to  be  res 
ad  judicata.  I'he  same  conckision  was  reached  in  Coca- 
Cola  Co.  V.  BrauJiam,  216  Federal,  264,  in  which  case  the 
decree  was  final,  plaintifif's  appeal  having  been  dismissed. 
(See  Defendants'  Exhibits  272,  273). 

The  assertion  is  made  that  "it  cannot  be  important 
ivhy  the  public  has  given  these  nicknames  ["coke," 
"dope,"  "shot,"  etc.,]  to  'Coca-Cola;'  the  fact  is  that  the 
public  has  done  so,  and  defendants  are  knowingly  and 
unfairly  taking  advantage  of  this  fact."  (Supplemental 
brief,  p.  36).  This  is  just  another  attempted  evasion. 
The  one  vital,  controlling  question  in  this  case  is  why, 
and  for  zvhat  purpose,  the  public  use  these  expressions, 
if  they  use  them  to  designate  origin  or  manufacture,  and 
to  point  out  plaintiff's  manufacture  specifically,  plaintifif 
wins;  if  they  do  not,  but,  instead,  use  them,  as  they  act- 
ually do,  simply  to  indicate  the  kind  of  drink  they  want, 
by  referring  to  the  ingredients  or  effects  peculiar  to  that 
kind  of  beverage,  plaintiff'  loses.  The  Commissioner  of 
Patents  held,  in  the  case  which  plaintiff  asserts  is  now 
res  adjudicata,  that  defendants  were  not  entitled  to  reg- 
ister the  word  "Koke"  as  a  trade-mark, — not  because  it 
was  a  distinctive  designation  of  origin  applied  exclusive- 
ly to  plaintiff's  manufacture, — but  because  it  was  a  "pop- 
ular psuedonym"  for  the  class  of  goods  which  defendants 
sell.  (See,  also,  Coca-Cola  Co.  7'.  Branhani,  supra.) 

Plaintiff  asserts  with  a  reckless  indifference  to  fact 
that  "there  is  neither  a  statute  nor  any  principle  of  the 
common  law  which  would  make  misbranding  or  adulter- 
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ation,  or  even  a  clear,  conclusive,  and  final  adjudication 
between  the  United  States  afid  the  Coca-Cola  Co.  of 
technical  misbranding,  an  obstacle  to  the  protection  of 
established  trade  and  property  rights  in  the  word  'Coca- 
Cola.'  "     (  Supplemental  brief,  p.  20). 

^J'he  common  law  of  both  England  and  the  United 
States  has  for  more  than  a  hundred  years  made  the  use 
by  a  plaintiff  of  deceptive  and  misleading  trade-marks 
or  trade-names  a  comi)lete  bar  to  any  protection  what- 
ever for  a  business  which  has  grown  out  of,  and  is  be- 
ing carried  on  by  means  of,  such  fraud  and  deceit  (See 
Appellants'  brief,  pp.  51  et  seci.)  ;  and  Section  21  of  the 
Trade-Mark  Act  of  1^)05  expressly  provides: 

"That  no  action  or  suit  shall  be  commenced  under 
the  provisions  of  this  Act  in  any  case  where  the 
trade-mark  is  used  in  unlawful  business,  or  upon  an 
article  injurious  in  itself,  or  which  mark  has  been 
used  with  the  design  of  deceiving  the  public  in  the 
purchase  of  merchandise,"  etc. 

It  is  not  true  that  the  decree  entered  in  the  case  of  the 
United  States  z'.  Forty  Barrels,  etc.,  of  Coca-Cola,  241 
U.  S.,  265,  provided  that  it  should  not  be  adversely  em- 
ployed in  any  other  litigation  in  which  the  Coca-Cola  Co. 
was  interested.  It  simply  provided  that  "the  judgment 
of  forfeiture  shall  not  be  binding  upon  the  claimant  or  its 
product  as  it  shall  relate  to  any  other  case  or  proceed- 
mg."  The  decree  did  not  purport  to  relieve  plaintiff 
from  any  inference  of  guilt  which  might  be  drawn  from 
the  fact  that  it  changed  its  formula, — or,  as  the  decree 
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expressed  it,  "made  certain  modifications  in  its  process 
of  manufacture," — in  ()i»der  to  escape  the  humiliation 
of  the  judgment  of  guih  which  would  undoubtedly  have 
Deen  entered  if  the  case  had  again  been  brought  to  trial, 
and  to  escape  other  prosecutions  for  misbranding  and 
adulteration  which  would  certainly  have  followed  if 
])laintiff  had  not  changed  its  formula. 

PlaintiiT  insinuates  that  the  interlocutory,  pro  forma, 
decree  entered  by  judge  Foster  in  the  case  of  Coca-Cola 
Co.  r.  SoiifJicni  Kokc  Co.  Ltd.,  ct  al.,  in  the  District 
Court  at  New  Orleans,  was  an  independent  adjudication 
upon  the  facts,  and  that  that  decree  is  now  a  final  decree 
and  that  the  (|uestions  therein  adjudicated  are  now  res 
aci judicata.  Nothing  could  be  further  from  the  truth, 
judge  Foster  filed  no  written  opinion,  but  he  stated  oral- 
ly from  the  bench  that,  although  the  case  had  been  elab- 
orately presented,  he  was  of  the  opinion  that  all  ques- 
tions therein  should  be  treated, — for  the  time  being, 
at  least, — as  res  adjiidicata,  in  view  of  judge  Sawtelle's 
decree  in  the  case  at  bar,  and  that  he  had  therefore  con- 
cluded to  enter  the  same  decree  as  judge  Sawtelle  had 
entered,  awarding  a  reference  so  the  decree  would  re- 
main interlocutory  and  under  his  control  until  this  court 
had  had  a  reasonable  time  to  act  upon  this  appeal.  The 
assertion  that  the  time  for  appealing  from  this  interloc- 
utory decree  has  elapsed  displays  a  shocking  misconcep- 
tion of  the  law  governing  appeals. 

In  NasJivUlc  Syrup  Co.  v.  Coca-Cola  Co.,  215  Federal, 
534  (C.  C.  A. -6),  it  was  said: 
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''The  interlocutory  decree  awarding  an  injunction 
and  making-  a  reference  to  take  an  account  of  dam- 
ages was  entered  July  29th,  1912.  The  master's 
report  was  filed  October  8th;  defendant  excepted, 
and  the  final  order  of  the  court  on  the  exceptions 
was  dated  November  25th.  This  order  made  no 
reference  in  terms  to  the  order  of  July  29th,  and  was, 
in  terms,  confined  to  the  sustaining  of  one  exce])tion, 
the  overruling  of  another,  an  adjudication  that 
plaintiff  had  failed  to  establish  any  damages,  and 
a  disposition  of  the  costs.  *  *  '''  Clearly  the  decree 
of  July  29th  did  not  become  final  until  Xovember 
25th.  This  last  order  might  well  have  repeated, 
in  terms  or  by  reference,  the  provisions  of  the  order 
of  July  29th,  so  that  there  would  have  been  one 
complete,  final  decree,  and  we  think  this  would  have 
been  according  to  the  most  careful  practice;  but 
the  order  of  November  25th  necessarily  has  this 
effect,  and  operates  to  redeclare  the  adjudications 
which,  up  to  that  time,  had  been  interlocutory  and 
within  the  control  of  the  court,  and  which  then,  for 
the  first  time,  became  final.  The  defendant  then  had 
six  months  within  which  to  appeal  from  any  part  of 
this  consolidated  final  decree.  Loveland's  Appellate 
Jurisdiction,  467,  468;  Grant  Co.  v.  Laird  Co.,  212 
U.  S.,  445,  29  Uup.  Ct.,  332,  53  L.  Ed.,  591." 
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SCHEDULE  I. 
Defendant's  Chain  of  Title  to  "Koke." 

On  Sunday,  October  2ncl,  1887,  Dr.  J.  S.  Pemberton, 
of  iVtlanta,  Ga.,  who  was  then  operating  the  Pemberton 
Chemical  Co.,  at  107  Marietta  St.,  Atlanta,  and  man- 
ufacturing- "Pemberton's  iM'ench  Wine  Coca,"  "Globe 
Flower  Cough  Syrup,"  "Indian  Oueen  Hair  Oye," 
"Coca-Cola  Syru]),"  "(lingerine,"  "Compound  Extract 
of  Styllingia,"  and  other  preparations,  placed  an  adver- 
tisement in  the  Atlanta  "Constitution"  reading  as  fol- 
lows: (Rec,  1278) 

"Wanted :  An  acceptable  party  with  $2,000  to 
purchase  a  one-half  interest  in  a  very  profitable  and 
well-established  manufacturing  business.  Absolute- 
ly no  risk.  Guaranteed  a  50  per  cent,  profit  on  in- 
vestment, with  possibilities  of  much  larger  profits. 
A  rare  opportunity  to  right  party.  A  full  investi- 
gation solicited.  For  particulars,  address,  with 
your  name,  'Busines,'  8}4  Marietta  Street,  Atlanta." 

A  photograph  of  page  13  of  the  Atlanta  "Constitu- 
tion" of  Sunday,  Oct.  2nd,  1887,  showing  this  advertise- 
ment, and  duly  authenticated  by  the  custodian  of  the 
Congressional  Library  at  Washington,  is  in  evidence  as 
Defendant's'  Exhibit  /j. 

A.  O.  MURPHY,  of  Rarnesville,  Ga.  (Rec,  1277-8) : 

"I  knew  of  J.  S.  Pemberton,  of  Atlanta,  Ga.  I 
first  met  him  in  1887.     My  first  introduction  to  him 


21 


was  through  an  advertisement  that  he  had  in  the 
Atlanta  'Constitution'  in  something  hke,  I  think, 
October,  1887.  *  *  *  \\'hen  I  saw  that  advertise- 
ment I  wrote  to  that  ackh'ess  there, — got  in  cor- 
res])()n(k'nce  with  him.  1  suppose  we  passed  some- 
thing- like  a  half  dozen  letters." 

Defendants'  lixhihifs  14  to  20,  inclusi\e,  are  the  orig- 
inal letters  written  by  Dr.  I'emberton  to  A.  O.  Murphy. 
The  first  one,  dated  ()ctol)cr  4ih,  1887  ( llxJiibit  1  / ),  be- 
gins as  follows: 

"Atlanta,  (^a.,  Oct.  4th,  1887. 

"A.  O.  Murphy,  Es(|., 
"Barnesville,  Ga. 

"Dear  Sir: — 

"In  reply  to  yours  of  the  3rd.  inst.  addressed  to 
'Uusiness'  in  answer  to  card  which  I  had  insterted 
in  last  Sun(la\''s  Constitution,  beg-  to  inform  you 
that  the  business  which  1  desire  some  energetic  & 
good  ])arly  to  join  me  and  take  an  interest  is  that  of 
manufacturing-  a  line  of  medicines  which  I  began  to 
make  &  introduce  about  ^  years  ago,"  etc. 

A.  O.  MURl'liV  (Rec,  1279): 

"When  I  first  came  to  Atlanta  I  found  Dr.  Pem- 
berton  doing  business  down  on  Marietta  St.,  I  have 
•forgotten  the  number,  lie  had  an  office  in  front, 
a  laboratory  in  the  back,  and  in  the  basement  he  was 
making  'Wine  of  Coca,'  'Coca-Cola,'  a  cough  syrup 
of  some  description,  and  1  think  perhaps  a  hair  dye, 
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and  a  preparation  of  some  kind  made  from  ginger, 
called  'Gingerine,'  something  like  that,  I  think  that 
was  the  list.  *  *  *  There  was  nobody  with  Dr. 
Pemberton  at  that  time,  associated  with  him  in  busi- 
ness, that  I  knew  of.  Me  was  making  these  prepara- 
tions in  a  small  way  only  when  we  came  there.  The 
first  time  I  ever  visited  him  he  carried  me  back  in 
his  manufactur\-  where  he  manufactured  a  bit  in  a 
small  way.  {  Rec,  12/9-80).  *  =^  *  In  December, 
1887, 1  finally  moved  to  Atlanta,  and,  with  Mr.  May- 
field  and  Mr.  Bloodworth,  who  was  another  towns- 
man of  mine,  formed  a  partnership  with  Dr.  Pem- 
berton under  the  name  of  Pemberton  Medicine  Co. 
(Rec,  1279).  *  *  *  My  first  correspondence  was 
between  Dr.  Pemberton  and  myself.  Afterwards  I 
drew  into  it  my  friend,  Mr.  Dloodworth, — E.  H. 
J)loodworth, — who  was  of  our  town,  and,  also,  a 
a  partner  at  that  time,  and,  after  we  arrived  in 
Atlanta,  before  we  consummated  the  trade,  we  met 
Mr.  May  field,— J.  C.  May  field,— from  Alabama, 
who  had  also  been  in  correspondence  with  him  in 
reply  to  that  advertisement  in  the  'Constitution,'  so, 
after  a  conference  between  May  field,  Bloodworth 
and  myself,  he  came  into  the  deal  and  we  formed 
the  partnership.  All  four, — Pemberton,  Blood- 
worth, May  field  and  myself, — had  equal  partner- 
shi]).  We  each  of  us  three  were  to  pay  v$2,000  cash 
into  the  concern,  and  Pemberton  was  to  have  an 
e([ual  interest  and  put  up  his  laboratory,  ofifice  fix- 
tures, and  fornuilas,  business,  good-will,  and  one 
thing  and  another,  as  an  ofif-set  for  the  $2,000  each 
one  of  us  put  u]).  The  formula  for  'Coca-Cola'  was 
included  in  that  transaction.  I  drew  up  the  partner- 
ship contract, — what  you  might  call  a  business 
agreement, — stating  the  terms  of  the  partnership. 
*  *  *  It  occurs  to  me  I  drew  it  up  under  the  direc- 
tion of  Judge  Simmons,  my  father-in-law, — Judge 
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T.  J.  Simmons, — he  was    living    with    me    at    the 
time." 

J.  C.  MAYFIELD  (Rec,  1586  and  1604): 

"In  1887  an  imcle  of  mine  had  formerly  been  in 
business,  and  we  sold  out  in  Rock  Mills,  Ala.,  and 
we  had  a  little  money, — his  name  was  Randall.  Mr. 
Randall  noticed  an  advertisement  in  the  Sunday's 
'Constitution'  where  the  ad.  wanted  a  partner  to 
join  in  a  manufacturing  business  (1586).  *  *  * 
Defendants'  Exhibit  /  ,\  being  a  photograph  of  a 
page  of  the  Atlanta  'Constitution'  of  Oct.  2nd,  1887. 
is  the  advertisement  I  spoke  (U'.  (  Rec,  1604).  *  *  * 
He  called  my  attention  to  it,  and  I  told  him  to  an- 
swer the  advertisement,  and  we  got  a  reply  from 
])r.  Pemberton.  Well,  we  were  both  favorably  im- 
pressed with  Dr.  F'emberton's  letter,  *  *  *  and.  of 
course,  a  few  letters  passed,  and  we  both  went  to 
Atlanta  and  had  a  conference  with  Dr.  Pemberton 
Rec,  1586)  *  *  *  .  When  we  went  to  Atlanta  we 
went  to  Dr.  Pemberton's  ])lace  of  business  to  see 
him.  His  place  of  business  then  was  107  Marietta 
St.,  that  is  my  recollection.  He  was  doing  business 
under  the  name  of  Pemberton  Chemical  Co., — it  was 
a  two-story  brick  residence  (  Rec,  1605).  *  *  *  He 
showed  us  what  he  had,  went  over  the  whole  busi- 
ness, made  us  his  i)roposition  (Rec,  1586).  *  *  * 
He  had  an  office  in  the  front  room,  the  back  hall 
had  his  manufactured  goods  in  it,  all  the  first  floor 
was  used  for  the  laboratory,  his  basement  was  also 
used,  and  Dr.  Pem])erton  lived  in  the  second  story. 
He  was  then  making  'Wine  of  Coca,"  'Coca-Cola,' 
'Globe  Flower  Cough  Syrup,'  'Indian  Queen  Hair 
Dye,'  'Triplex  Pills,'  he  made  a  liniment, — 'Mustang- 
Liniment,' — his  blood  medicine,  'Pemberton's  Styl- 
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lingia,'  'Pemberton's  Compound  Extract  of  Stillin- 
gia,'  I  believe  that  he  had  a  preparation  that  he 
called  lime  juice  and  ginger.  That  is  about  all  I 
can  remember  now.  During  my  visit  there  in  1887 
I  saw  Dr.  Pemberton  actually  making  'Coca-Cola' 
syrup  (Rec,  1606).  *  *  *  We  went  back  home  and 
had  the  matter  under  discussion,  and  my  uncle  de- 
cided that  he  would  not  go  in  with  it  *  *  *  but  a 
few  days  thereafter  I  got  a  letter  from  the  doctor 
that  there  was  some  other  men  figuring  with  him 
that  would  ])ut  in  some  mone\',- — -Mr.  A.  O.  Murphy 
and  Mr.  Bloodworth.  We  three  met  in  Pember- 
ton's  place  of  business  in  Atlanta  and  went  over  his 
business  verv  thoroughlv.  and  we  agreed  to  go  in 
with  him  (Rec,  158/ ).  '*  *  =•■  I  was  to  put  in  v$2,- 
000,  Mr.  Blo()d^^■orth  $2,000,  Mr.  Murphy  $2,000. 
and  Mr.  Pemberton  was  to  put  in  all  his  business, 
stock  of  goods  he  had  on  hand,  good-will,  formulas, 
trade-marks,  and  everything'  of  every  nature  and 
^character  pertaining  to  his  business,  for  another 
fourth  interest  valued  at  $2,000.  There  was  no 
agreement  drawn  up  at  that  time,  but  it  was  agreed, 
and  I  moved  my  family  to  Atlanta  sometime  shortly 
thereafter  in  December.  Mr.  Murphy,  or  Mr.  Blood- 
worth,  was  a  little  bit  delayed  getting  up  their  mon- 
ey, and  it  was  sometime  in  January,  1888,  that  the 
articles  of  agreement  were  drawn  up  and  signed  by 
us  all  (Rec,  1587).  *  ^-  *  A  wa-itten  contract  of 
partnership  was  drawn  up  between  us  (Rec,  1607). 
"^^  *  *  It  recited  all  the  facts.  We  three  were  to 
put  in  $2,000  cash, — Murphy,  Bloodworth,  and 
Mayfield, — and  Pemberton  was  to  assign  to  us  his 
assets,  good-will,  trade-mark,  formula,  stock  on 
hand,  and  everything  he  had  pertaining  to  that 
business  he  had,  for  one-fourth  interest.  *  *  *  The 
right  to  sell  and  manufacture  'Coca-Cola'  was  in- 
cluded in  that  contract  (Rec,  1607).   *  *  *  I  act- 
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ually  paid  $2,000  into  the  partnership,  Mr.  Blood- 
worth  paid  in  $2,000,  it  strikes  me  Mr.  Murphy  paid 
-1,500  and  g-ave  his  obhgation  for  $500."  (Rec, 
1608). 

A.  O.  MURPH^'  (Rec,  1287): 

"This  (Defendants'  llxhibit  22)  is  a  paper  cover- 
ing the  dissohition  of  the  ])artnership,  *  *  "^  an 
agreement  between  the  four  partners  consenting  to 
my  retiring  and  their  assuming  all  the  obligations 
and  everything  in  the  business  in  the  caption  of 
that  contract  the  date  is  mentioned  there  when  the 
l)artnership  was  formed.  I  supjjose  this  is  the  exact 
date  the  partnership  was  entered  into,  or  it  would 
not  have  been  si)ecilied  in  the  agreement.  It  shows 
there  as  January  14th,  lcS88.  *  *  *  That  is  the 
•original  paper,  written  by  my  brother,  who  is  a  law- 
yer (Rec.  1287).  *  ='=  '=•=  I'left  the  contract  [the 
original  partnership  agreement  of  January  14th. 
1888]  with  Mr.  Mayfield  and  Mr.  Bloodworth  when 
I  sold  out.  I  had  charge  of  the  office  up  to  that 
time, — I  kept  it  in  my  possessi(jn, — but  of  course 
all  of  the  office  papers  were  then  turned  over  to 
them.'"  (Rec,  1281). 

J.  C.  MAVFIELI)  ( Rec,  1^07) : 

"I  have  not  a  co|)y  of  that  contract  now,  nor  the 
original.  Mr.  Mur])h)-  was  the  office  man,  Mr. 
Bloodworth  was  the  road  man,  and  I  was  the  labora- 
tory man.  These  papers  were  turned  over  to  the 
office  man,  and  after  Mr.  Muri)hy  left  us,  Mr, 
Bloodworth  was  the  office  man,  and  he  took  charge 
of  all  ])apers  of  the  comi)any.     T  never  had  them  in 
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my  possession,  except  as  being  connected  with  the 
firm." 

MRS.  FRANCES  B.  THOMPKINS  ( Rec,  1272): 

"I  am  29  years  old.  I  live  in  Waynesboro,  (la. 
My  father  is  T.  C.  Banks.  Mrs.  Shefverton  *  *  * 
is  my  aunt.  I  was  present  after  the  death  of  Mrs. 
Shelverton's  father  when  she  was  looking  over 
some  of  his  papers.  She  and  I  were  living  in  the 
same  house.  It  was  just  about  three  and  a  half  to 
four  years  ago.  Mr.  E.  H.  Bloodworth  was  my 
grandfather,  and  my  mother  was  the  oldest  child. 
He  lived  at  her  home  more  than  anywhere  else,  and 
I  was  living  at  home  at  this  time.  It  was  after  my 
mother's  death  and  grandfather's  death, — I  am  a 
widow  and  live  with  Mrs.  Shelverton.  .  We  were 
there  cleaning  out  my  grandfather's  trunk,  and  we 
were  going  through  to  see  if  there  was  any  of 
grandfather's  papers  we  wanted,  and  so  she  picked 
up  this  paper^  contract,  some  sort  of  legal  agree- 
ment,— I  could  not  tell  you  exactly  what  it  was. 
She  read  it  to  me  and  my  brother  sitting  there  be- 
side her.  She  said,  'Fiere  is  this  old  contract  be- 
tween my  father  and  Mr.  Pemberton,'  and  in  this 
contract  were  enumerated  numerous  articles  that 
were  to  be  manufactured,  and  among  them  was 
'Coca-Cola,'  and  she  read  out  the  word  'Coca-Cola,' 
and  she  said  to  me,  'Isn't  that  awful  to  think  that 
-my  father  did  not  keep  that.'  She  said,  'Think 
what  we  would  have  had  today  if  he  had  not  sold 
his  formula  to  them,  but  had  kept  on  manufacturing 
'Coca-Cola,'  and  she  said,  'Isn't  it  a  shame  that  my 
father  sold  that,  and  that  we  are  not  making  Coca- 
Cola  today.'  I  remember  the  names  that  were 
signed  to  that  contract,  because  she  read  them  over 
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to  nie  and  said,  'Look  at  this;  it  looks  almost  like 
lithographing".'  M}-  grandfather's  name  was  there, 
and  I  think  it  was  signed  by  Mr.  Murphy,  my 
grandfather,  Mr.  Bloodworth,  and  Mr.  Mayfield. 
1  have  no  idea  of  the  date  of  the  contract.  After 
she  read  it,  it  was  tossed  and  thrown  into  the  fire 
with  some  other  books  and  papers  that  we  had.  We 
had  no  use  for  it,  and  were  getting  rid  of  all  his 
rubbish."  (Rec,  1272-4). 

MRS.  X.  L.  SHELVERTOX  (Rec,  1269-1272): 

"My  father  is  E.  H.  Bloodworth.  *  *  *  I  did 
have  papers  belonging  to  my  father.  I  was  the  old- 
est living  girl,  and  when  my  father  died  he  just  told 
me  that  his  i)ai)ers  were  in  his  trunk  and  that  I 
should  go  over  them  and  keep  what  I  chose  and 
destroy  what  I  chose.  Soon  after  my  father's  death 
we  moved  away  from  Atlanta,  and  I  destroyed  all 
that  I  thought  I  wanted  to  destroy.  We  have  been 
away  from  Alanta  four  years,  and  papa  died  four 
and  a  half  years  ago  (Rec,  1269).  *  *  *  I  did  not 
destroy  any  i)ai)ers  without  reading  them.  The 
paper  that  made  the  most  im])ressi()n  upcMi  me, — that 
I  hesitated  to  destroy,  but  finally  did  destroy,  I  am 
sorry, — was  this  contract,  and  with  this  contract  1 
also  destroyed  some  cotton  pa])ers  that  have  proved 
a  loss  to  me  since.  He  was  a  cotton  man.  This 
business  contract, — you  know,  a  woman  is  not  much 
of  a  business  person,  I  suppose  you  would  call  it 
an  agreement, — it  was  some  kind  of  a  legal  contract, 
you  know,  regarding,  I  believe,  my  father  and  these 
other  gentlemen, — Mr.  Mayfield,  Mr.  Murphy,  Mr. 
Pemberton  and  my  father  *  *  *  who  put  up  their 
money  against  the  doctor's  medicines, — against  Dr. 
Pemberton's  medicines,  I  mean.   *   *   *   I  remember 
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some  of  the  names  of  some  medicines  in  that  con- 
tract (Rec,  1270).  ''  *  '^  It  had  'Wine  of  Coca' 
and  'Coca-Cola'  in  it,  and,  of  coin*se,  that  is  the 
name  that  impressed  me  the  most  because  it  was 
then  so  much  before  the  i)u1)hc.  I  do  not  remem- 
ber the  date  of  the  contract  (Rec,  1271).  *  *  * 
The  parties  to  that  agreement  were  Dr.  Pemberton, 
Mr.  Mayfield,  Mr.  Murphy  and  my  father.  The 
medicines  described  were  'Indian  Queen  Hair  Dye,' 
'Globe  Cough  Syrup,"  'Lemon  &  Orange  Elixir,'  and 
'Wine  of  Coca' and 'Coca-Cola' (Rec,  1272).  *  *  * 
There  were  several  of  us,  we  were  reading,  and  I 
did  the  reading.  *  *  ^  Some  of  those  that  were 
present  when  I  read  them  were  my  nephew  and  my 
niece.  My  niece's  name  was  Mrs.  Frances  B. 
Thompkins,  and  Charles  E.  Banks  was  the  nephew, 
and  we  were  sitting  there,  and  I  was  destroying  and 
reading  them  aloud."     (Rec,  1271) 

THOMAS  C.  BANKS,  of  Newman,  Ga.  (Rec,  1408- 
1413): 

"Before  I  came  here  I  lived  in  Atlanta.  Engaged 
in  the  railway  mail  service, — been  in  that  business 
29  years.  I  have  lived  in  Atlanta  for  25  years, 
— twenty-five, — twenty-six  years.  I  knew  E.  H. 
Bloodworth.  He  was  my  father-in-law.  I  went  to 
Atlanta  before  he  did.  He  came  there,  I  think,  in 
'87,  perhaps,  or  '88.  He  went  to  live  with  me, — 
he  lived  and  occupied  the  same  house  at  8  Woodard 
Ave.  We  lived  practically  together  most  of  the 
time.  He  came  here  to  go  into  business  with  Mr. 
Mayfield, — Mayfield  and  Pemberton, — in  the  medi- 
cine business.  He  came  there, — it  must  have  been 
in  mid-winter, — December  or  January,  I  do  not  re- 
call the  day  or  date.      He  went   in  business  with 
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them.  They  were  making  'Coca-Cola,'  'StilHngia/ 
a  blood  medicine,  and  'Lemon  &  Orange  Elixir,' 
'Mustang  Liniment,'  'Queen  Hair  Dye,'  and  'Globe 
Flower  Cough  Syrup,' — I  recall  those, — well,  per- 
haps something  else  I  have  forgotten  about  (Rec, 
1408-9 ).  "'  *  *  I  cannot  say  I  ever  saw  the  contract 
of  ])artnership.  I  heard  them  discuss  it  and  all,  but 
so  far  as  reading  the  contract  I  cannot  say  I  ever 
read  it.  '^  *  *  They  came  in  possession  of  all  those 
formulas  for  all  those  different  drinks  and  proprie- 
tary medicines, — in  possession  of  all  of  them." 
(Rec,  1412-13). 

MISS  MARION  BLOODVVORTH  (Rec,  1262) : 

"My  father  was  E.  H.  Bloodworth.  ^'  *  *  He 
came  here  to  go  in  business  with  Mr.  Pemberton, 
Mr.  Mayfield  and  A.  O.  Murphy.  I  was  living  here 
with  my  sister  when  he  came.  He  went  in  business 
with  these  parties.  It  was  a  medicine  business,  call- 
ed the  Pemberton  Medicine  Co.  They  came  just 
before  Christmas.  It  was  in  1887  that  they  came 
here.  *  *  *  They  made  'Globe  Flower  Cough 
Syrup,'  'Coca-Cola,'  'Lemon  &  Orange  Elixir,'  and 
'Wine  of  Coca,'  and  some  kind  of  hair  dye,  I  do  not 
remember  that. — 'Indian  Oueen  Hair  Dye,'  that  was 
it."     (Rec,  1262). 

Plaintifif  read  into  the  cross-examination  of  Miss 
Marion  Bloodworth  an  alleged  affidavit  purporting  to 
have  been  made  by  E.  H.  Bloodworth  in  Atlanta  on 
August  9th,  1905,  in  which  the  following  statements 
were  made  (  Rec,  1265-6)  : 

"In  1888  A.  O.  Murphy,  of  Barnesville,  Ga.,  Mrs. 
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Diva  Brozvn,  and  myself  bought  Dr.  Pemberton's 
formulas,  including  'Coca-Cola  (1262).  *  *  *  Dr. 
Pemberton  died  soon  after  and  we  lost  the  'Coca- 
Cola'  name.  We  used  the  formula  and  called  out 
goods  'Yum- Yum,'  but  failed  to  successfully  intro- 
duce it."  (1266). 

In  so  far  as  this  alleged  affidavit  states  that  Dr.  Pem- 
berton sold  all  his  formulas,  including  "Coca-Cola,"  to 
the  Pemberton  Medicine  Co.,  it  of  course  speaks  the 
truth,  but  the  substitution  of  Mrs.  Diva  Brown  for  /.  C. 
May  field  as  one  of  the  partners  in  the  Pemberton  Medi- 
cine Co.  is  a  piece  of  fiction.  The  original  dissolution 
agreement,  in  evidence  as  Defendants'  Exhibit  22,  con- 
clusively proves  that  Mrs.  Diva  Brown  was  not  one  of 
the  partners,  not  to  mention  the  testimony  of  A.  O. 
Murphy,  J.  C.  Mayfield,  T.  C.  Banks,  Miss  Marion 
Bloodworth,  Mrs.  N.  L.  Shelverton,  Mrs.  Frances  B. 
Thompkins,  Asa  G.  Candler  (Rec,  383)  and  F.  M.  Rob- 
mson  (Rec,  360).  That  Mrs.  Diva  Brown  had  no  in- 
terest in  the  business,  but  that  J.  S.  Pemberton,  A.  O. 
Murphy,  E.  H.  Bloodworth,  and  J.  C.  Mayfield  were 
the  only  parties  having  an  interest  in  the  Pemberton 
Medicine  Co.  is  also  shown  by  the  letter-head  of  the 
Pemberton  Medicine  Co.,  on  which  the  names  of  the  four 
partners  appear,  a  photograph  of  which,  duly  authenti- 
cated by  the  Commissioner  of  Patents,  is  in  evidence  as 
Defendants'  Bxliihit  21  (Rec,  1285),  and  a  reproduc- 
tion of  which  will  be  found  opposite  page  130  of  Ap- 
pellants' Brief.  The  fact  is  also  shown  by  the  certified 
copy  of  an  application  for  a  charter  by  which  it  was  pro- 
posed to  incorporate  the  Pemberton  Medicine  Co.,  which 
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document  is  in  evidence  as  Defendants'  Bxliibit  62  (Rec, 
1616),  and  which  recites  the  fact  that  Pemberton,  Mur- 
phy, Bloodworth  and  Mayfield,  doing  business  as  the 
Penil)erton  Medicine  Co.,  desired  to  be  incorporated  un- 
der that  name. 

This  Mrs.  Diva  Brown  was  Mayfield's  wife  in  1887 
and  '88,  and  up  until  about  1898,  when  she  secured  a 
divorce  and  married  a  judge  Brown  (Rec,  2419-20). 

A.  O.  MURPH^'  (Rec,  1290): 

"I  su])pose  I  had  met  Mr.  Mayfield's  wife.  They 
lived  in  a  different  part  of  town  from  us,  and  per- 
haps I  had  been  introduced  to  her  ])y  Mr.  Mayfield. 
I  just  knew  her  as  his  wife.  She  had  no  interest 
in  the  ])usiness  at  that  time,  or  during  the  time  I 
was  ass(Kiated  with  it,  whatever, — nothing  to  do 
with  it." 

Plaintiff  read  into  the  cross-examination  of  John  1). 
Fletcher  (  Rec,  109())  an  alleged  affidavit  purj)orting  to 
have  been  made  by  Mrs.  Diva  Brown,  who  died  before 
this  suit  was  brought.  In  this  alleged  affidavit  Mrs.  Diva 
lirown  is  represented  as  swearing,  among  other  things, 
as  follows : 

"About  14  years  ago  I  was  one  of  the  members 
of  the  J.  S.  Pemberton  Med.  Co.,  of  Atlanta,  Ga. 
The  firm  consisted  of  Dr.  J.  S.  Pemberton,  of  At- 
lanta, Ga.,  Mr.  Murphy,  of  Barnesville,  Ga.,  (a 
brother-in-law  of  Judge  Simmons,  of  the  Superior 
Court  of  Gieorgia),  Mr.  Bloodworth.  of  Barnesville, 
Ga.,   Mr.   Mayfield,  of  Atlanta,  and  myself.     Dr. 


32 


Pemberton  put  in  the  formulas  of  'Coca-Cola,' 
'Pemberton's  French  Wine  Coca,'  'Indian  Queen 
Hair  Dye,'  'Lemon  &  Orange  Elixir,'  'Globe  Flower 
Cough  Syrup,'  etc..  into  the  firm,  and  each  of  the 
other  members  of  the  firm  put  in  a  certain  sum  of 
money.  Mr.  Murphy  did  the  advertising,  Mr. 
Blgodworth  the  book-keeping,  Mr.  Mayfield  ajid 
myself  the  manufacturing.  Dr.  Pemberton,  who 
was  in  very  poor  health,  superintended  the  manu- 
facturing when  well  enough." 

Mrs.  Diva  Brown  stated  the  facts  correctly  in  this 
extract,  except  for  the  addition  of  herself  as  a  member 
of  the  firm  and  as  having  herself  participated  in  the 
manufacturing.  As  will  be  shown  later  on,  after  her 
cUvorce  from  Mr.  Mayfield,  she  made  her  living  by  sell- 
ing some  sort  of  formula  for  a  cola  drink  w^hich  she 
represented  to  be  the  original  "Coca-Cola"  formula,  and 
she  made  this  affidavit,  and  got  E.  H.  Bloodworth  to 
make  the  affidavit  above  referred  to,  containing  the 
statement  that  she  was  a  member  of  the  old  Pemberton 
Medicine  Co.,  and  assisted  in  the  manufacture  of  "Coca- 
Cola"  herself,  in  order  to  lend  color  to  her  representa- 
tions that  the  formula  she  was  selling  was  the  original 
"Coca-Cola"  formula. 

On  August  1st,  1899,  Mrs.  J.  S.  Pemberton,  widow 
of  old  Dr.  Pemberton,  made  an  affidavit  before  Fred 
W.  Burress,  a  notary  public  of  Atlanta,  Ga.,  which  was 
also  witnessed  by  C.  H.  Crimm,  in  which  she  swore 
(Rec,  1618) : 

"That  my  husband.  Dr.  J.  S.  Pemberton,  was  the 
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originator  of  the  formula  for  making-  'Coca-Cola,' 
*Wine  Coca,'  and  other  similar  fountain  beverages: 
that  Mr.  J.  C.  Mayfield,  of  Atlanta,  was  associated 
with  Dr.  J.  S.  Pemberton  long  before  and  up  to  the 
time  of  his  death,  and  it  was  under  my  husband's 
own  personal  supervision  and  instruction  that  Mr. 
Mayfield  was  taught  to  manufacture  these  and  other 
specialties.  To  my  personal  knowledge  Mr.  Mayfield 
was  an  expert  in  the  manufacture  of  both  the  above 
commdoities  long  before  the  present  Coca-Cola  and 
Wine  Coca  Companies  were  formed.  *  *  *  j|^  jt^ 
undoubtedly  true  that  he  is  today  the  oldest  and 
most  efficient  and  experienced  living  man  in  the 
manufacture  of  those  specialties,  and  the  most  re- 
liable expert  on  the  subject." 

A  printed  copy  of  this  affidavit  is  in  evidence  as 
Defendants'  llxhibit  66  (Rec,  1618),  the  original  hav- 
mg  been  lost  by  one  of  the  printers  to  whom  it  was  sent 
as  "copy."    (Rec,  1619). 

J.  C.  MAYFIELD  (Rec.  1618)  : 

"Mrs.  Pemberton,  on  Aug.  1st,  1899,  in  Atlanta, 
Ga.,  did  sign  this  certificate  (Defendants'  Exhibit 
66),  which  reads  as  follows:  *  *  *  j  ^^^is  in  At- 
lanta on  August  1st,  1899,  when  Mrs.  Pemberton 
signed  it  (Rec,  1618).  *  *  *  Mrs.  Pemberton 
turned  the  original  certificate  over  to  me  after  she 
signed  it.  It  must  have  gotten  lost  at  some  of  the 
printers, — I  had  some  of  these  things  printed.  I 
did  keep  it  for  quite  a  while,  carrying  it  from  place 
'to  place."  (Rec,  1619). 
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C.  H.  CRIMM,  Tennessee  Manager  of  the  Germania 
Life  Insurance  Co.  of  New  York  (Rec,  1038): 

"I  know  Mrs.  J.  S.  Pemberton,  the  wife  of  J.  S. 
P^emi)erton,  just  sHghtlv.  I  witnessed  a  certificate 
signed  by  her  (Rec,  1038).  *  *  *  Mrs.  J.  S.  Pem- 
berton signed  the  certificate  about  i88q  [1899]  in 
Atlanta,  Ga.,  in  the  old  Xorcross  Building.  *  *  * 
It  was  along  the  line  that  they  w^ere  associated  in 
'business.  Mr.  May  field  was  associated  in  business 
with  her  husband  when  they  manufactured  a  bev- 
erage there  several  years  ago, — along  that  line 
(Rec,  1039).  *  '''  *  Q. — Do  you  remember  the 
name  of  the  beverage  that  she  stated  in  that  cer- 
tificate that  her  husband  and  J.  C.  May  field  had 
been  manufacturing?  A. — 'Coca-Cola.'  I  don't 
know  what  became  of  the  original  certificate.  I  do 
not  know  what  became  of  the  gentleman  who  signed 
there  as  notary  public,  Mr.  Fred  W.  Burress.  He 
was  a  young  lawyer  there  in  Atlanta.  I  do  not  know 
[what]  became  of  Mrs.  J.  S.  Pemberton."  (Rec, 
1040). 

Mrs.   F^emberton  died  several  years  before  this  suit 
was  brought. 

J.  C.  MAVFIELD  (Rec,  1588,  1608-9): 

"Before  the  articles  of  agreement  were  signed,  I 
was  around  his  place  of  business  all  the  time  and 
was  getting  as  well  posted  as  I  could,  because  it  was 
agreed  that  I  was  to  do  the  manufacturing  (Rec, 
1588).  *  *  *  O. — Now,  was  the  formula  for  mak- 
'ing  'Coca-Cola'  made  known  by  Dr.  Pemberton  to 
the  members  of  that  partnership  at  that  time  ?  A. — 
It  was  to  me.   *  *  *   He  got  his  formula  book  and 
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called  it  over  to  nie  word  for  word  before  we  left 
the  Marietta  St.  place.  '■'  '■'  "■'  He  was  in  bed  sick, 
and  we  thought  we  ought  to  have  it,  you  know, — 
we  were  looking  after  things,  and  we  had  paid  in 
our  money.  '''  *  *  He  sent  for  me,  and  1  went  up 
to  his  sick  bed,  and  he  had  the  formula  book,  and 
I  brought  me  a  book,  and  I  copied  evervthing,  word 
for  word,  as  he  gave  it  out,  with  complete  instruc- 
tions. *  *  ■''  Q. — Was  the  formula  for  'Coca-Cola' 
copied  by  you  at  that  time?A. — It  was  (  Rec,  1608). 
*  *  *  After  the  formation  of  this  partnership,  the 
partnership  took  the  name  of  Pemberton  Medicine 
Co.  Under  that  name  we  manufactured  'Wine  of 
Coca,'  *  *  *  'Cilobe  Flower  Cough  Syrup,'  the 
blood  medicine,  'Lime  Juice  and  Ginger,'  'Coca- 
Cola,'  'Indian  Queen  Hair  Dye,'  *  *  '^^  'Lemon  & 
Orange  Elixir.  *  *  *  After  the  formation  of  the 
partnership  I  made  the  'Coca-Cola'  syrup.  When 
I  made  my  first  batch  of  'Coca-Cola'  syrup,  Dr. 
Pemberton  was  there  telling  me, — I  had  to  do  all 
things, — and  he  would  stand  around  and  tell  me 
how  to  do  those  things."  (  Rec,  1609). 

A.  O.  MURPHY  (Rec,  1285): 

"Dr.  Pem])erton  and  Mr.  May  field  had  charge  of 
the  laboratories.  Of  course,  I  was  in  there  ofif  and 
on  and  aided  myself  in  making  it  with  them,  but 
they  w^ere  recognized  as  the  head  of  the  laboratory 
department.  Mr.  Bloodworth  was  on  the  road.  Mr. 
Mayfield  knew  the  formula  for  making  the  product, 
— that  was  done  when  Dr.  Pemberton  was  at  home. 
Mr.  Mayfield  was  the  practical  man  in  the  labora- 
tory.   Dr.  Pemberton  was  simply  directing  him." 

T.  C.  BANKS  (Rec,  1412): 
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"Mr.  Mayfield,  I  think  it  was,  that  actually  mixed 
the  syrup,  this  'Coca-Cola.'  *  *  *  He  learned  from 
old  Dr.  Pemberton,  I  suppose, — he  was  there  to  in- 
struct him." 

J.  C.  MAVFIELI)  (Rec,  1588): 

"We  did  some  manufacturing  at  his  old  place  on 
Marietta  St.  *  *  *  It  seems  to  me  like  it  was  107 
Marietta,— somewhere  along  there, — it  was  below 
the  post  office.  We  did  not  like  the  place,  and  we 
looked  for  a  new  place  on  South  Pryor  St., — I  think 
it  was  the  corner  of  Pryor  and  Hunter, — and  we 
moved  down  there,  maybe  it  was  the  last  of  January. 

*  *  *  We  had  the  office  on  the  first  floor,  and  the 
laboratory  and  all  this  other  stuff  on  the  second 
floor,— upstairs  (Rec,  1588).  *  *  *  When  we  left 
107  Marietta  St.,  and  went  down  to  South  Pryor 
St.  *  *  *  we  continued  to  manufacture  and  sell  'Coca- 
Cola'  syrup  under  that  name  for  two  or  three 
months.  After  we  began  to  manufacture  this  Coca- 
Cola  syrup,  we  sold  it.  The  trade  was  small.  I 
do  not  suppose  we  ever  shipped  any  in  the  begin- 
ning over  5  gallons, — some  gallon  jugs,  and  the  5- 
gallon  kegs  was  the  most  sizes  that  we  put  it  in 
then.  We  might  have  shipped  some  quart  bottles, 
or  something  like  that,  to  good  people, — considered 
that  was  more  a  gift  than  anything  else,  a  sample. 

*  *  *  We  put  labels  on  these  containers  to  indicate 
the  conents  of  them;  it  had  a  label,  'Coca-Cola.'  " 
(Rec,  1610-11). 

A.  O.  MURPHY  (Rec,  1281): 
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"After  we  formed  this  partnership,  we  continued 
to  manufacture  down  on  Marietta  St.  a  very  short 
time,  and  then  we  moved  up  on  Pryor  St., — Pryor 
or  Hunter, — and  continued  the  manufacture  there, 
right  in  the  second  story.  My  office  was  at  first  on 
the  lower  floor,  and  afterwards  we  moved  the  whole 
thing  up-stairs  (Rec,  1281).  *  *  *  We  sold  the 
entire  line.  *  *  *  The  '\\'ine  of  Coca,' — it  was  a 
wine  tonic  put  up  in  quart  bottles, — and  'Coca-Cola,' 
the  fountain  syrup,  and  the  'Gingerine'  were  the 
three  we  pressed  more  than  any  others.  *  *  *  We 
manufactured  and  sold  this  product  'Coca-Cola'  un- 
der that  name."   (Rec,   1282). 

MISS    MARIOX    P.LOODWORTH    (Rec,    1264- 
1262) : 

"Immediately  after  this  partnership  was  formed, 
they  made  and  sold  a  ])roduct  under  the  name  of 
'Coca-Cola.'  I  distinctly  remember  labels  of  'Coca- 
Cola.'  *  "^^  ^  The  labels  were  pasted  on  kegs  in  one 
form  or  another, — I  just  remember  seeing  it  on  top 
of  the  kegs  (Rec,  1264).  *  *  *  J  used  to  go  down 
to  the  place  of  l)usiness  every  few  days.  T  drank 
that  'Coca-Cola'  they  were  making.  They  were 
making  a  dark  brown  red  syrup.  It  tasted  like 
'Coca-Cola'  tasts  now,  and  it  looked  like  'Coca-Cola.' 
They  had  little  kegs,  I  would  call  them,  for  shipping 
it  out.  They  were  painted  red.  They  had  'Coca- 
Cola'  on  them."  (Rec,  1263). 

THOMAS  C.  BANKS  (Rec,  1409): 

"They  were  making  'Coca-Cola,'  *  *  *  'Stillin- 

gia,'  a  blood  medicine,  and  'Lemon  &  Orange  Elixir,* 

"Mustang  Liniment,'  'Queen  Hair  Dye,'  and  'Globe 


38 


Klower  Cough  Syrup.'  I  recall  those, — well,  i)er- 
haps  something  else  I  have  forgotten  about.  *  *  * 
This  product  'Coca-Cola'  was  a  drink  *  *  *  a  soda 
fountain  drink.  "^^  *  *  Color  of  it  was  a  dark  ma- 
hogany. *  *  "^^  It  tasted  like  the  'Coca-Cola'  you 
get  now, — practically  the  same  taste.  I  had  occa- 
sion to  go  down  to  the  places  of  business  of  these 
people  frecpiently.  '''  *  *  I  often  went  down  to  the 
jilace  of  business  during  the  time  they  were  making 
that  ['CcKa-Cola.'].  They  were  selling  it, — ship- 
])ing  it  around  and  selling  it  to  soda  fountains.  They 
put  it  in  small  kegs  and  jugs  that  I  saw.  The  kegs 
were  painted  red.  The  kegs  were  marked  'Coca- 
Cola,"  in  comparatively  large  letters  (Rec,  1409). 
:;<  *  =K  J  ^,^^^,  them  making  'Coca-Cola'  myself.  I 
saw  the  labels,  'Coca-Cola.'  "  (Rec,  1413). 

A.  O.  MURPHN'  (  Rec,  1282-4) : 

"Something  like  a  couple  of  months,  or  perhaps  it 
might  have  been  more  than  that,  or  three  months 
after  that,  this  controversy  with  the  old  doctor  in 
regard  to  'Coca-Cola,'  in  connection  with  his  son 
Charlie,  came  up  (Rec,  1282).  ^'  '^  ^=  He  sprung 
the  question  on  us  that  he  had  sold  the  right  to  make 
'Coca-Cola'  to  his  son  Charlie.  Really,  the  way  he 
expressed  it,  Charlie  had,  on  certain  occasions,  ob- 
tained a  written  sale,  a  bill  of  sale,  of  this  'Coca- 
Cola'  drink'  and  he  would  have  to  conform  to  it,  but 
he  would  get  us  up  a  substitute  which  would  be  iden- 
tically the  same  thing  under  a  different  name.  Then 
arose  the  controversy  in  regard  to  that  part  of  the 
business.  This  substitute  he  mentioned  was  not  a 
different  product  from  the  one  that  we  had  thereto- 
fore been  manufacturing,  except  in  name.  *  ^  *  We 
had  a  discussion  about  trying    to    keep    the    name 
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'Coca-Cola.'  One  would  naturally  suppose  we  had 
(iuite  a  row  over  it  among  the  partners,  but  the  whole 
gist  of  the  thing  is  this:  After  we  had  gotten  our 
hands  into  the  fire  and  consummated  the  trade  and 
got  to  work,  and,  as  I  stated  a  while  ago,  we  found 
out  to  our  sorrow  that  Dr.  Pemberton  was  a  drug 
fiend,  and  that  of  course  was  distasteful  to  any  man 
of  business,  and  the  crowning  act  was  when  he  vio- 
lated his  contract  in  regard  to  this  'Coca-Cola'  syrup, 
and  we,  of  course,  had  quite  a  warm  time  of  it  for  a 
while,  and  he  had  to  pacify  us  with  the  idea  that 
we  put  out  identically  the  same  thing  under  a  dififer- 
ent  name  (  Rec.  1283-4).  *  *  *  Most  anybody  ac- 
(|uainted  with  the  history  of  these  drinks  knows  that 
about  that  time  'Coca-Cola,'  'Wine  of  Coca,'  or  none 
of  these  drinks  were  very  prominent.  They  were 
all  in  their  infancy, — in  fact,  that  drink  idea,  soda 
fountain  drink  idea,  was  in  its  infancy, — and  rather 
than  break  u])  the  whole  thing  and  create  a  row 
among  partners,  we  tacitly  and  silently  went  to  work 
to  see  if  we  could  ofif-set  it  in  some  other  way  (  Res., 
1284).  *  *  *  We  first  started  out  with  the  name 
called  "^  um-^'um,'  and  then  we  got  on  to  one  or 
two  others,— 'Koke'  (Rec,  1283).  *  *  *  We  held 
to  'Koke'  after  we  used  '^'um-^'um'  a  while,  and 
abandoned  that  and  then  agreed  on  'Koke.'  *  *  '•' 
'Koke'  was  adopted  for  the  i)r()duct  in  the  spring  of 
'88.  *  *  *  The  product  was  all  labeled,  whether  it 
went  out  in  the  shape  of  kegs  or  barrels.  We  did 
not  use  nmch  barrel  stufif,  of  course,  then ;  we  were 
too  little.  Sometimes  it  went  out  even  in  smaller 
(|uantities  than  that,  and,  when  put  out,  it  was,  of 
course,  labeled  just  like  'Wine  of  Coca'  was  labeled, 
— labeled  with  this  word  'Koke.'  Those  barrels  and 
kegs,  to  mv  recollection,  were  painted  just  common 
red."  (Rec.,  1284). 
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J.  C.  MAYFIELD  (Rec,   1588-9,  1612-13): 

"Dr.  Pemberton  was  in  bad  health.  We  did  not 
know  at  the  time  what  was  the  matter  with  him, 
but  it  developed  later  that  he  was  a  drug-fiend.  Of 
course,  we  were  all  very  much  put  out  b}^  the  tact 
(Rec,  1588).  *  "^  *  After  we  had  manufactured 
and  sold  'Coca-Cola'  for  two  or  three  months,  Dr. 
Pemberton  stated  to  us  one  day  that  he  had  decided 
to  give  'Coca-Cola'  to  his  son.  '!=**!  knew  he  had 
been  having  trouble  \\'ith  his  son,  who  was  an  unruly 
bad  boy,  and  he  reported  to  us  that  he  would  have 
to  give  it  to  him  to  keep  peace  in  the  family  (Rec, 
1612).  *  *  '^  Dr.  Pemberton  had  a  son,  an  only 
child,  Charley  l^emberton,  who  knew  all  about  man- 
ufacturing these  specialties.  '''  '^  *  He  discussed  it 
with  me,  that  he  would  do  the  manufacturing,  but 
it  was  agreed  and  understood  that  I  would  do  the 
manufacturing.  Naturally,  it  cut  the  son  out  of  a 
position.  He  was  disgruntled, — dissatisfied, — and 
made  it  up  for  the  old  man.  Dr.  Pemberton.  *  *  * 
He  said  he  would  have  to  give  him  that  business  in 
order  to  keep  peace  (Rec,  1588-9)  *  *  *  but  we 
did  not  agree, — this  was  after  I  bought  a  fourth 
interest  in  'Coca-Cola,'  after  we  had  been  manufac- 
turing and  selling  and  going  around  satisfied  with 
the  business..  The  old  doctor  was  sick,  and  kept 
fretting  around  about  it,  and  said  it  was  not  of  much 
value,  that  "it  had  [not]  been  on  the  market  very 
long";  that  "we  had  the  same  formula  and  could 
go  on  and  make  the  same  goods  under  some  other 
name  and  he  would  appreciate  it.  *  *  *  The  other 
partners  and  I  did  not  agree  to  any  sale  or  assign- 
ment of  the  business  of  manufacturing  and  selling 
'Coca-Cola.'  *  *  *  We  went  ahead  and  sorter  ac- 
cepted the  situation  in  a  way.   *  *  *  We  tried  to 
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have  peace  in  the  family  it  we  could,  and  we  dis- 
cussed among  ourselves  what  to  call  our  'Coca- 
Cola,'  and  agreed  upon  the  name  'Koke'  (Rec,  1612- 
13).  *  '^  *  We  used  a  label  to  designate  the  goods, 
of  course,  and  placed  on  the  label  'Koke,'  spelled 
'K-o-k-e.'  The  product  was  not  different  from  the 
product  'Coca-Cola,'  there  was  no  diff'erence  be- 
tween the  product  which  we  thereafter  labeled 
'Koke,'  and  "Coca-Cola."  We  continued  to  manu- 
facture 'Koke'  by  the  same  fornuila  that  old  Dr. 
Pemberton  turned  over  to  us  as  the  'Coca-Cola' 
formula.  After  we  had  changed  the  name  of  this 
product  from  'Coca-Cola'  to  'Koke,'  [when]  we  re- 
ceived orders  from  our  old  customers  for  'Coca- 
Cola,'  we  shijiped  them  'Koke,'  and  wrote  them  a 
nice  letter  and  explained  the  situation  and  condi- 
tions, which  were  always  satisfactory ;  1  never  heard 
any  complaints."  (Rec,  1613-14). 

MISS  MARION  BLOODWORTH  (Rec,  1263): 

"They  made  this  'Coca-Cola'  three  or  four 
months ;  then  they  still  made  it  and  called  it  'Koke.'  " 

THOMAS  C.  BAXKS  (Rec,  1410): 

"If  there  was  any  diff'erence  between  this  prepara- 
tion they  called  'Koke,'  and  the  preparation  called 
'Coca-Cola,'  I  could  not  tell  it  from  drinking  it  and 
looking  at  it.  It  appeared  to  be  the  same  thing.  It 
was  supposed  to  be  practically  the  same  thing,  I 
think,  under  different  name  (Rec,  1410).  *  *  *  I 
first  saw  the  change  from  'Coca-Cola'  to  'Koke'  dur- 
ing the  summer  sometime,  or  spring-time.  I  can- 
not recall  the  exact  time,  but  [it  was]  after  they 
had  been  in  business  for  some  time.    My  father-in- 


42 


law  ( E.  H.  Bloodworth)  told  me  about  this  trouble 
with  Dr.  Penlberton.  ( Rec,  1414-15). 

ASA  G.  CANDLER,  president  of  the  Coca-Cola  Co. 
(Rec,  382): 

"The  I'eiiiberton  Medicine  Co.'s  business  was 
manufacturing  'Wine  Coca,'  and  they  undertook  to 
manufacture, — it  was  a  hair  dye,  and  they  had 
'Globe  Flower  Cough  Syrup,'  and  'Compoimd  Stil- 
lingia,'  and  shortly  after  I  bought  'Coca-Cola,'  they 
started  out  manufacturing  a  soda  fountain  drink 
which  was  as  near  like  'Coca-Cola'  in  color  as  they 
could  get  it, — that  is,  a  man  named  Mayfield  that 
was  connected  with  that  company, — he  called  it 
'Yum-Yum.'  '''  *  *  I  am  not  certain  whether  that 
was  manufactured  by  the  Pemberton  Medicine  Co. 
or  by  J.  C.  Mayfield, — he  seemed  to  be  the  active 
man  in  it ;  Dr.  Pemberton  was  a  sick  man  at  that 
time.  *  *  *  I  think  Mr.  Bloodworth  was  in  it,  since 
you  mention  it,  and  Mr.  Murphy.  Yes,  that's  right, 
they  were  connected  with  the  Pemberton  Medicine 
Co.  *  *  *  These  people, — Mayfield,  Bloodworth 
and  Murphy, — were  running  the  Pemberton  Medi- 
cine Co., — I  don't  think  they  ran  it  long, — and  they 
were  manufacturing  a  drink  similar  to  'Coca-Cola' 
at  that  time  (Rec,  383).  *  *  *  You  ask  whether 
April  14th,  1888  *  *  *  was  the  first  time  I  ever 
oivncd  any  interest  in  'Coca-Cola;  *  *  *  /  believe 
itzvas,  I  can't  say  positively, — it  looks  like  it, — that's 
the  record."  (Rec,  382). 

F.  M.  ROBINSON,  a  stockholder  and  director  in  the 
Coca-Cola  Co.  (Rec,  358),  and  for  22  years  its  secretary 
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(Rec,  353),  says,  "I  don't  know  that  that  is  my  business 
to  be  giving  you,"  (Rec,  359),  but  (Rec,  3S9)  : 

"Dr.  Pemberton  and  some  other  gentlemen  form- 
ed the  Pemberton  Medicine  Co.  *  *  *  I  think  they 
operated  on  South  Pryor  Street.  They  did  a  medi- 
cine and  extract  business, — they  manufactured 
those  articles  that  are  enumerated  there  in  the 
Pemberton  Chemical  business.  I  think  they  did 
nianufactin"e  drinks. — cola's, — to  some  extent  (Rec, 
359).  *  '•'  '^  XO. — ^'ou  knew  they  were  manufac- 
turing drinks  and  putting  them  on  the  market?  A. 
— I  heard  thev  were  manufacturing  drinks,  yes. 
XQ. — That  was  part  of  the  history  of  the  com- 
munity, that  they  were  doing  that?  A. — Ves,  sir. 
As  to  the  associates  wliich  Dr.  Pemberton  had  in 
the  Pemberton  Medicine  Co.,  T  just  rememlDcr  that 
a  man  by  the  name  of  Mayfiekl  was  one  of  them, 
and  a  Mr.  P)lo<)(lw()rth  was  another  one, — I  don't 
remember  his  name  now, — Murphy,  I  guess  it  was 
(Rec,  360).  *  *  "^^  The  only  knowledge  I  have  as 
to  whether  or  not  the\'  manufactured  any  cola 
syrups  was  ac(|uired  by  obserxation.  \  es,  T  ob- 
served that  just  like  I  did  I  lagan  »S:  Dodd's,- — ^what 
comes  out.  "  '^  *  T  don't  know  anything  about  the 
(|uantities  they  manufactiu'cd  or  sold,  but  I  know 
[that  thev  made  and  sold  a  cola  drink]  just  as  well 
as  I  know  that  Hagan  &  Dodd  manufacture  'Ko- 
Nut,'  but  T  don't  kno.w  anything  about  the  extent 
of  it"  (Rec,  364-5  ).  '■'"  *  -'=  The  other  i)roducts  that 
were  gotten  out  by  the  Pemberton  Chemical  Co., 
aside  from  'Coca-Cola,"  were  'Pemberton's  French 
Wine  Coca."  'Cdobe  Flower  Cough  Syrup,'  'Indian 
Queen  Hair  Dye,'  and  a  preparation  called  'Ginger- 
ine.'    So  far  as  I  know,  it  went  from  the  Pemberton 
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Chemical  Co.  to  the  Peniberton  Medicine  Co.  (Rec, 
362). 

J.  C.  MAVFIELD  (Rec,  1614)  : 

"After  we  had  ad()|)ted  and  appHed  this  name 
*Koke'  to  our  ])roduct,  the  i)artnership  as  then  or- 
o'anized  continued  up  to  about,  I  beheve,  some  time 
in  June,  [when]  Mr.  Murphy  withdraw  [Dcfcn- 
daufs'  jBxIiibif  22  is  an  agreement  whereby  we 
agreed  to  let  Mr.  Murphy  withdraw  from  the  part- 
nership. We  all  signed  that.  That  is  my  signature, 
those  are  the  signatures  of  the  other  parties.  I 
recognize  them  as  the  genuine  signatures.  HxJiibif 
22  correctly  sets  forth  the  agreement  we  entered 
into  at  that  time.  After  the  retirement  of  Mr. 
Murphy,  we  continued  the  business  as  a  partner- 
ship, us  three,  instead  of  four, — Mr.  Murphy  had 
withdrawn, — Mayfield,  Bloodworth  and  Pember- 
ton.  We  continued  to  manufacture  and  sell  'Koke' 
(Rec,  1614).  *  *  *  A  short  time  thereafter  Dr. 
Pemberton  died.  '^^  *  *  We  had  to  make  a  settle- 
ment, of  course,  with  the  Pemberton  estate, — Mrs. 
Pemberton  and  her  son  (Rec,  1590-1).  *  *  *  Mr. 
Bloodworth  and  I  had  a  conference  with  Mrs.  Pem- 
berton. *  *  *  We  did  not  care  to  go  on  with  the 
partnership,  and  we  wanted  to  divide  up  (  Rec, 
1615).  *  *  *  Mrs.  Pemberton  took  the  formula 
and  business  of  the  'Indian  Queen  Hair  Dye,'  and 
we  had  quite  a  lot  of  manufactured  goods,  and  we 
gave  her  one-third  of  the  manufactured  products 
(Rec,  1591).  *  *  *  Mrs.  Pemberton  did  not  get 
any  interest  in  'Koke,'  or  the  'Koke'  formula  (Rec, 
1615).  *  *  *  After  that  Mr.  Bloodworth  and  I 
continued  in  business.  *  *  *  He  and  I  went  on  as 
partners.   *  *  *   He    and    I    owned    the    business 
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equally  (Rec,  1615).  *  ^^^  =^  We  moved  then 
around  from  the  South  Pryor  St.  Place  to  Trinity 
Ave.,  in  a  little  cottage  we  got  for  a  good  deal  less 
money  (Rec,  1591).  *  *  *  Mr.  Bloodworth  kept 
the  books,  I  did  what  manufacturing  was  to  be 
done  (Rec,  1591).  *  *  *  Mr.  Bloodworth  and  I 
continued  to  manufacture  and  sell  'Koke'  imtil  1895, 
— right  after  the  Cotton  States  Exposition,  after 
the  fair  there,  1895, — and  then  I  bought  out  Mr. 
Bloodworth  (Rec,  1615).  *  =^  =■=  After  I  bought 
out  Mr.  E.  H.  Bloodworth,  I  continued  and  con- 
tinuously manufactured  and  sold  'Koke'  up  to  the 
organization  of  the  Koke  Company  of  America.  I 
have  sold  it  in  receptacles  labeled  with  the  name 
'Koke'  during  all  of  that  time  (Rec,  1616-17).  * 
*  *  Paper  marked  Defendants'  Exhibit  63  is  the 
charter  of  the  Koke  Company  of  America.  I  sold 
the  Koke  Company  of  America  all  my  interest  in 
everything  I  had  in  the  'Koke'  business.  *  *  *  The 
Koke  Company  of  America  has  continuously  owned 
the  'Koke'  business  *  *  *  from  its  organization 
down  to  date.  The  Koke  Company  of  America  sell 
to  their  agents, — give  them  a  license  to  do  business 
in  a  certain  territory.  The  Southern  Koke  Co.,  Ltd., 
is  just  an  agent  to  the  Koke  Company  of  America, 
— a  selling  agent, — *  *  *  and  the  Koke  Company 
of  Texas, — all  the  same, — are  licensees  for  certain 
territory."  (Rec,  1617-18). 

The  continuous  manufacture  and   sale    of    "Koke," 
from  1888  to  date,  is  shown  bv  the  following  witnesses: 

Thomas  C.    Banks   (Rec,   1411). 
Miss  Marion   Bloodworth   (Rec,   1267). 
H.  C.  Groves   (Rec,   1213). 
L.  A.  Hollev   (Rec,   1274). 
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^George  R.  Edmondson   (Rec,   1299-1300). 

S.  T.   Mayfield   (Rec,   1457,  et  seq.). 

W.   F.   Bovlin  Rec.   1073). 

W.  M.  Sidebottom   (Rec,   1162). 

J.  B.  Freed   (Rec,   1172). 

P.   B.  McGraw   (Rec,   1313). 

C.   N.   Baker   (Rec,   1406). 

J.  W.   Mavfield   (Rec,   1518,  et  seq.). 

R.  J.   Baker   (Rec,   1302). 

M.  Casev   (Rec,   1305). 

VV.  B.   Arnokl   (Rec,   1308). 

Oliver  Prince   (Rec,   1319). 

G.   W.   Freeman   (Rec,   1327). 

W.  F.  Neal   (Rec.   1328). 

A.  S.  Jcseph   (Rec,   1330). 

Mrs.  M.  L.  Edwards   (Rec,   1336). 

H.  O.  Adams   (Rec,   1343). 

E.  D.  Montgomery   (Rec,   1356). 

A.  F.  Watkins   (Rec,   1377). 

John  Smith   (Rec,   1387). 

J.  C.   Mayfiekl,  Jr.    (Rec,   1565). 

h.  E.  Whitmire   (Rec,   1699). 

When  this  case  was  before  the  Patent  Office,  the 
Examiner  of  Interferences,  in  a  decision  which  was  later 
affirmed  by  the  Commissioner  of  Patents,  and  which 
plaintiff  now  insists  is  res  adjudicata,  held  upon  this 
same  record : 

"That  the  Pemberton  Medicine  Co.,  of  Atlanta, 
Ga.,  made  and  sold,  during  the  period  from  1888 
to  1898,  in  containers  bearing  the  label  'Koke,'  a 
product  which  was  used  in  the  making  of  a  soda 
fountain  beverage,  is  held  to  be  established." 
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And  again,  after  stating  that  it  was  the  Coca  Cola 
Company's  contention  that  Mayfield  used  the  name 
"Koke"  for  the  first  time  in  June,  1909,  the  Examiner 
proceeded : 

'"It  is  the  conclusion  of  this  tribunal,  however, 
and  is  so  held,  that  Mayfield  and  his  business  as- 
sociates did  make  some  use  of  the  word  'Koke'  as 
a  name  for  a  soda  fountain  beverage  during  the 
period  from  1888  to  V)05,  after  which  May  field  be- 
came most  active  in  his  efiforts  to  promote  "Celery- 
Cola."  " 
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SCHEDULE  II. 
The  Attack  Upon  J.  C.  Mayfield. 

The  purpose  of  this  attack  on  Mr.  Mayfield  is  well 
stated  in  Elliott's  General  Practice,  Vol.  2,  Sec.  841,  p. 
1010,  under  the  title,  "Articles  of  Evasion,"  as  follows: 

"Evasions  assume  man}'  forms.  A  common  mode 
of  evading  the  real  question  is  to  assume  that  wrong 
has  heen  perpetrated,  or  a  crime  committed,  and  to 
vehemently  denounce  the  wrong  or  the  crime.  *  *  ''' 
A  skillful  sophist  very  often  directs  attention  from 
the  failure  or  insufficiency  of  proof  by  keeping  the 
attention  of  the  jury  fastened  upon  the  conse- 
quences of  the  wrong  which  he  attributes,  by  a  sly 
and  groundless  assumption,  to  the  party  against 
whom  he  pleads.  It  is  not  uncommon  for  cunning 
advocates  to  direct  their  main  attack  upon  some 
particular  witness  or  witnesses,  and  to  assume  that 
the  whole  case  rests  upon  the  testimony  of  the  wit- 
ness or  witnesses  thus  assailed,  ignoring  entirely  all 
other  testimony.  *  *  *  In  many  instances  the  force 
of  evidence  is  evaded  by  a  stormy  attack  upon  the 
character  of  a  party,  leaving  entirely  out  of  con- ' 
sideration  the  fact  that  even  a  bad  man  may  have 
a  good  case  well  proved." 

Plaintiff  says  Mayfield  was  not  making  "Koke"  in 
Birmingham  in  1905  and  1906,  because,  in  a  letter  to 
Pogue,  he  used  the  phrase,  "Celery-Cola"  is  my  all."  If 
the  phrase  were  entitled  to  the  force  which  plaintiff  at- 
tributes to  it,  then  it  would  mean  that  Mayfield  was  then 
making  nothing  but  "Celery-Cola."     The  truth  is,  how- 
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ever,  as  admitted  by  numerous  witnesses  for  the  plain- 
tiff, that  Mayfield  and  his  companies  at  that  time  were 
making  numerous  soda  water  flavors,  besides  seUing 
vinegar,  and  ther  products. 

For  instance,  1).  E.  Moody  says,  "We  bottled  a  gen- 
eral line  of  soda  water"  {  Rec,  1888).  B.  U.  Hopper 
says  he  worked  for  the  J.  C.  Mayfield  Mfg.  Co.,  and 
that  he  knew  of  that  comi)any,  and  of  the  Celery-Cola 
Co.,  from  1904  to  1906  (Rec,  1891).  He  then  says: 
"I  don't  know  just  whether  I  could  tell  all  the  soft  drinks 
they  manufactured,  or  not;  they  manufactured  a  lot  of 
soda  water  extracts  and  syrups  that  they  sold"  (Rec, 
1891).  \V.  M.  Smith  says  (Rec.  1893):  "The  May- 
field  Mfg.  Co.  was  engaged  in  'Celery-Cola,'  'Pepsin- 
Ola,'  'Hop-Ale,'  cider,  and  vinegar,  and  stuff  like  that." 
He  says  he  was  with  the  Mayfield  Co.  from  about  1902 
to  1907  (Rec,  1893).  J.  T.' Ensley  (Rec,  1901)  says 
he  worked  for  the  Mayfield  Mfg.  Co.  from  about  1900 
to  about  1906,  and  that  "they  put  out  all  the  popular 
flavors,  1  believe,  such  as  lemon  extracts  and  syrups, 
vanilla,  strawberry,  and  all  the  soda  water  drinks,  and 
'Vig-0,' — a  specialty  drink, — 'Pepsin-Ola,'  'Peppo- 
Ade,'  'Celery-Cola.'  *  *  *  They  also  sold  diff'erent  kinds 
of  wine  and  "Hop  Ale.'  "  Thomas  Dickson  (Rec,  1907) 
says:  "They  were  making  'Celery-Cola'  and  'Pepsin- 
Ola'  and  soda  water  and  such  things  as  that."  Tom 
Anderson  (Rec,  1913)  says  they  bottled  'Celery-Cola,' 
ginger  ale,  and  all  the  diff'erent  soda  water  flavors. 

'The  statement  that  "the  Government  prosecuted  Mav- 
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field  and  associates  concerning  'Celery-Cola'  (U.  S.  v. 
Mayfield,  177  Fed.,  765),  and,  upon  conviction  for  vio- 
lation of  the  Food  &  Drugs  Act,  the  afTairs  of  the  Celery- 
Cola  Co.  were  wound  up,  the  formula  for  'Celery-Cola 
changed,  and  the  revised  product  rechristened  'Koke,'  " 
is  highly  misleading.  It  contains  just  enough  truth  to 
jend  color  to  the  statement :  the  rest  is  fiction. 

There  were  four  concerns  altogether  connected  with 
the  sale  of  "Celery-Cola"  in  Birmingham.  The  J.  C. 
Mayfield  Mfg.  Co.,  a  Tennessee  corporation  (Rec, 
2423)  of  which  j.  C.  Mayfield  was  president  (Rec, 
2423),  was  the  owner  of  the  "Celery-Cola"  formula, 
trde-mark,  and  husiness,  Mayfield  having  conveyed  the 
same  to  that  concern  upon  its  organization  at  Nashville, 
Tenn.,  in  1903  (Rec,  2432).  The  Celery-Cola  Company 
was  an  Alabama  corporation  having  a  license  from  the 
j.  C.  Mayfield  Mfg.  Co.  giving  it  the  exclusive  right  to 
sell  "Celery-Cola"  at  wholesale  within  certain  States 
(Rec,  2432).  Mayfield  was  also  president  of  this  com- 
pany, and  a  stockholder  therein.  The  Birmingham  Cel- 
ery-Cola Co.  was  also  an  /Alabama  corporation  (U.  S. 
V.  Mayfield,  117  Fed.,  765).  It  had  a  sub-license  from 
ihe  Celery-Cola  Company  for  part  of  its  territory.  The 
Celery-Cola  Bottling  Co.  was  still  another  Alabama  cor- 
poration (Rec,  1683).  It  was  a  bottling  concern  hav- 
ing the  exclusive  right  to  bottle  "Celery-Cola"  in  Bir- 
mingham and  its  suburbs. 

It  was  the  Biriuinghaui  Celery-Cola  Co.  whose  officers 
and  agents  were  prosecuted  in  U .  S.  ■z'.  Mayfield,  \77  Fed. 
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765.     Concerning-  this  case,  J.  C.  Mayfield  said   (Rec, 
1600): 

"A  wholesale  drug  firm  in  New  Orleans  ordered 
a  gallon  of  'Celery-Cola'  syrup.  They  expressed  it 
to  them,  and  it  was  carried  down  through  their 
shipping  department,  turned  over  to  a  chemist, — a 
U.  S.  chemist, — and  they  reported  that  they  found 
cocaine  in  'Celery-Cola.'  I  was  notified  of  it.  I  was 
out  west.  I  notified  my  chemist.  Van  Deusen,  about 
it.  Of  course,  we  knew  it  had  no  cocaine  in  it  when 
it  left  the  St.  Louis  [])lant],  and  we  could  not  ac- 
count for  it.  Mr.  \'an  Deusen  came  on  up  to  New 
Orleans,  and  explained  here  to  the  chemist  that 
there  w^as  no  cocaine  in  our  goods,  but  they  con- 
tended that  they  found  it  in  that  sample.  But  we 
had,  up  to  the  time  of  the  passage  of  the  Pure  Food 
Law,  and  when  it  took  effect,  of  course  used  the 
fluid  extract  of  coca,  and  we  had  the  goods  all  over 
the  country  in  the  hands  of  the  bottlers  and  the 
'fountain  men.  We  tried  to  get  it  back.  We  thought 
we  did  have  the  most  of  it  back.  I  remember  very 
w^ell  of  destroying  quite  a  lot  of  it.  But  it  was  found 
that  some  of  this  returned  goods  was  in  the  plant 
there,  and  they  used  it.  We  had  two  or  three  ways 
to  account  for  that ;  either  they  used  some  of  the 
goods  made  prior  to  this  act  going  into  eff'ect,  which 
had  been  shii)ped  back,  or  they  had  experimented  a 
little  themselves,  or  had  put  [it]  in  after  it  left  the 
factory.  *  *  *  I  do  not  believe  I  was  ever  a  stock- 
holder of  record,  but  they  did  get  a  suit  against  them 
back  there  in  the  court  in  connection  with  this  sam- 
ple of  'Celery-Cola'  that  had  cocaine  in  it,  and  my 
name  w  as  mentioned  in  the  suit.  The  other  partners 
[parties]  who  were  connected  in  the  business  cared 
nothing  about  it,  because  the    business    had    been 
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wound  up  by  the  bankrupt  court,  and  there  was  no 
defense,  is  my  understanding.  In  fact,  I  was  never 
served  with  a  summons,  was  not  present,  and  pre- 
sume they  just  took  the  shortest  and  quickest  way 
out  of  it." 

After  this  trial  the  manufacture  and  sale  of  "Celery- 
Cola"  was  not  discontinued,  nor  was  the  use  of  the  name 
"Celery-Cola"  abandoned.  The  Binuiiujhaui  Celery- 
Cola"  Co.,  which  was  merely  a  licensee  of  the  J.  C.  May- 
field  Mfg.  Co.,  had  already  been  wound  up  in  bankruptcy 
before  the  trial  took  place  (Rec,  1601),  but  the  wind- 
ing up  of  that  concern  no  more  stopped  the  manufacture 
and  sale  of  "Celery-Cola"  than  would  the  bankruptcy 
of  any  other  jobber  or  wholesale  dealer  wind  up  the 
business  of  any  other  manufacturer.  "Celery-Cola"  is 
still  being  manufactured  and  sold  by  the  J.  C.  May  field 
Mfg.  Co.  ( Rec,  2446).  The  formula  for  "Celery-Cola" 
was  not  changed  after  this  trial,— which  did  not  occur 
until  igio  (U.  S.  v  Mayfield,  ct  al.,  \77  Fed.,  765),— 
it  was  changed  in  jqo6  upon  the  passage  of  the  Food  & 
Drugs  Act  (Rec,  1601).  F^laintiiT  argues  that  because 
Mayfield  changed  the  formulas  of  both  "Koke"  and 
"Celery-Cola"  at  that  time,  so  as  to  eliminate  the 
cocaine  and  comply  with  the  law,  therefore  he  was  mak- 
mg  only  "Celery-Cola"  and  not  "Koke."  ( Plaintifif' s 
original  brief,  i).  97).  "Koke"  contained  the  fluid  ex- 
tract of  coca,  prior  to  the  passage  of  the  Food  &  Drugs 
Act,  just  as  plaintifif's  product  did,  and  just  as  "Celery- 
Cola"  and  all  the  other  cola  drinks  did,  and  it  was  as 
necessarv  for  Mavfield  to  eliminate  the  cocaine  from 
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"Koke"  as  it  was  for  him  to  eliminate  it  from  "Celery- 
Cola,"  or  for  plaintiff  to  eliminate  it  from  "Coca-Cola.'' 

'J'he  assertion  that,  up(jn  the  conviction  of  the  officers 
of  the  l)irmingham  Celery  Cola  Co.,  in  1910,  Mayfield 
[hen  changed  the  formula  for  "Celery-Cola,"  and  re- 
christened  the  revised  product  "Koke,"  is  pure  fiction. 
There  is  nothing  in  the  record  to  support  the  statement, 
and  plaintiff  has  cited  no  page  of  the  record  where  any- 
thing justifying  the  assertion  can  be  found.  On  the  con- 
trary, it  is  admitted  in  the  very  next  breath  that  May- 
field  was  making  and  selling  "Koke"  in  Shreveport,  La., 
at  least  as  early  as  June  isf,  iqoq,  whereas  this  trial  did 
not  take  place  until  March,   iQio. 

Plaintiff'  shows  remarkable  powers  of  deduction  on 
page  97  of  its  original  brief.  It  (|uotes  from  Mayfield's 
deposition  ( Rec,  2414)  as  follows: 

"The  Coca-Cola  Co.,  or  somebody,  gave  me  a 
black*eye  with  'Celery-Cola.'  It  was  dragged 
through  the  express  company,  the  wholesale  com- 
pany, and  the  drug  company  of  New  Orleans,  and 
I  put  the  name  Koke, — I  was  having  these  names 
registered  in  the  States.  I  was  kinder  afraid  of  the 
Federal  law,  don't  you  see?" 

And  then  gets  oft'  the  following  remarkable  deduc- 
tion: 

"Put  the  name  Koke, — of  course,  put  the  name 
Koke  on  his  revised  Celery-Cola  and  used  it  in  1909 
for  the  first  time,"  etc. 
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What  Mayfield  evidently  started  to  say  was  that  he 
"put  the  name  Koke"  on  record  in  the  several  States, — 
referring  to  the  State  registrations  which  he  secured  in 
the  latter  ])art  of  1910  (See  Defendants'  Exhibits  130 
to  155,  inclusive), — and  that  he  applied  for  State  regis- 
trations instead  of  a  l^Vderal  registration  in  the  Patent 
Office  because  he  was  afraid  the  notoriety  resulting  from 
the  case  of  ['.  S.  i'.  Mayfield,  et  al.,  snpra,  might  have 
])rejudiced  the  Government  against  his  various  products. 

riaintiff  argues  that,  because  in  four  (  Plaintiff's  Re- 
buttal Exhibits  85-86,  88,  89)  out  of  twenty-six  (De- 
fendants' Exhibits  130  to  155,  inclusive)  of  the  applica- 
tions for  State  registrations,  the  printed  forms  to  be 
filled  in  used  the  word  "trade-mark"  instead  of  "label" 
in  the  space  provided  for  the  applicant's  declaration  as 
to  the  length  of  time  "since  which"  the  trade-mark  or 
label  had  been  in  use,  and  that  because  the  date  which 
Mayfield  placed  in  these  blank  spaces  was  "June  1st, 
1909,"  therefore  he  admitted  thereby  that  he  had  never 
used  the  word  "Koke"  prior  thereto.  The  fact  is  that, 
after  the  Birmingham  trial,  he  got  up  new  labels  for 
both  "Celery-Cola"  and  "Koke"  on  which  the  statement 
was  printed  in  box-car  letters,  "absolutely  free  from 
cocaine!"  (See  the  specimens  of  labels  attached  to  de- 
lendants'  Exhibits  130  to  155,  inclusive.)  He  felt  this 
course  necessary  to  off-set  the  damaging  tales  plaintiff's 
salesmen  were  telling  the  trade  wherever  they  went.  Be- 
ing a  layman,  he  probably  thought  that  a  "trade-mark" 
and  a  "label"  were  the  same  thing,  and  as  this  new  de- 
sign of  "Koke"  label  had  not  been  in  use  but  a  short 
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'inie,  he  inserted  in  the  ^ppHcations  the  length  of  time 
since  which  he  had  used  that  particular  design  of  label. 
For  instance : 

J.  C.  MAVFIELD  (  Rec,  2413-2416) : 

"^\JU  hand  nie  Plaintiff's  Rebuttal  Exhibit  84, 
and  ask  me  if  that  is  not  an  exem])lified  copy  of  the 
application  which  I  signed;  I  was  getting  them  all 
over  the  country, — I  will  say  yes.  Vou  ask  if  I  did 
not  state  in  that  a])plication  the  following,  referring 
to  'Koke':  'The  same  has  been  in  use  by  applicant 
since  June  1st,  1909;'  I  will  say  this,  I  had  reference 
to  this  particular  label, — keg  and  barrel  label. — I 
was  registering.  I  had  reference  to  that  particular 
label.  T  had  no  reference  to  the  name  'Koke'  at 
all,  except  that  particular  label.  I  attached  the  label 
to  the  application,  so  I  would  be  on  the  safe  side.   * 

*  *  \Vju  present  me  with  Plaintift"s  Rebuttal  Ex- 
hibit 85,  which  you  say  is  an  application  to  the 
Secretary  of  State  of  Indiana.  *  *  *  Vou  ask  if 
I  made  this  statement  in  my  application,  printed  on 
it;  'Length  of  time,  if  any,  during  which  trade- 
mark "Koke"  has  l)een  in  use?  A. — Since  June  1st, 
1909;'  I  had  attached  to  my  ap])lication  to  that  state, 
as  I  did  in  this  particular  instance,  that  particular 
label.  My  label  does  ncn  appear  on  the  copy  of  the 
application  you  present  me,  but  it  did  on  the  applica- 
tion which  I  made.     I  attached  it  to  all  of  them.   * 

*  *  That  was  when  I  had  that  particular  label 
made.  I  was  referring  to  the  label  'Koke,' — that 
particular  label.  You  hand  me  a  copy  of  the  applica- 
tion to  the  State  of  Massachusetts,  marked  Plain- 
tiff's Rebuttal  Exhibit  86,  and  ask  whether  I  signe(J 
the  affidavit  in  that ;  well,  they  have  not  got  my  label 
attached  thereto,  which  I  attached  to  all  the  dift'er- 
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ent  state  applications.  I  will  say  that  copy  pre- 
sented to  me  is  incomplete.  You  ask  if  I  made  this 
statement:  'Length  of  time,  if  any,  during  which 
the  trade-mark  has  been  in  use?  Since  June  1st, 
1909' ;  I  meant  this  particular  label.  I  did  not  mean 
the  name  'Koke,'  but  the  label  that  I  attached  there- 
to, to  every  trade-mark  I  had  in  each  state.  *  *  * 
You  hand  me  Plaintiff's  Rebuttal  Exhibit  88,  being 
a  copy  of  the  application  for  the  State  of  California. 
*  *  *  You  ask  if  I  did  not  swear  in  that  application 
that:  'This  trade-mark  consists  of  "Koke,  a  bev- 
erag-e."  This  trade-mark  has  been  used  in  its  busi- 
ness since  the  1st  day  of  June,  1909;.  not  the  trade- 
mark, I  meant  this  particular  label  that  goes  on  the 
kegs  and  barrels.  That  is  what  I  referred  to.  The 
word  'Koke'  had  been  in  use  since  1888.  But  this 
label,  as  you  have  got  in  the  preceeding  one  (Plain- 
what  I  had  reference  to.  You  present  me  with  a 
copv  of  an  application  to  the  State  of  Pennsylvania, 
marked  Plaintiff's  Rebuttal  Exhibit  89.  *  *  *  You 
ask  if  I  did  not  state  in  that  application:  'The  trade- 
mark consists  of  the  word  "Koke;"  the  length  of 
time,  if  any,  during  which  it  has  been  in  use, — four- 
iteen  months ;'  I  had  attached  thereto  this  particular 
label,  as  you  have  got  in  the  preceding  one  (Plain- 
tiff's Rebuttal  Exhibit  84),  I  had  that  made, — that 
is  w^hat  I  had  reference  to, — but  the  word  'Koke' 
had  been  in  use  in  different  shapes  and  different 
forms  for  years  and  years  prior  thereto,  but  I  had 
reference  to  this  particular  label.  I  was  getting 
State  registrations  on  labels." 

The  majority  of  the  applications  had  the  word  "label" 
instead  of  the  word  "trade-mark,"  and  the  question  asked 
of  the  applicant  was:  "Length  of  time,  if  any,  since 
which  this  labe\  has  been  in    use."     (See    Defendants' 
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Exhibits  130  to  155,  inclusive.)  These  apphcations  were 
all  made  at  about  the  same  time,  and  Mayfield  probably 
read  a  few  of  them  hurriedly,  and  seeing  that  the  in- 
lormation  required  in  those  which  he  read,  was  the 
length  of  time  during  which  he  had  used  the  particular 
design  of  label  which  he  was  required  to  attach,  sup- 
posed that  all  the  rest  were  the  same,  and  filled  in  the 
blank  spaces  w  ithout  reading  the  primed  matter.  Even 
if  he  had  noticed  that  some  of  them  read  "trade-mark" 
instead  of  "label,"  that  wouldn't  have  meant  anything 
to  him,  for  he  shows  in  the  above  extract  from  his  tes- 
timony that  he  didn't  know  the  difiference  between  a 
"trade-mark"  and  a  "label."  Indeed,  the  person  who 
got  up  the  application  blank  for  the  State  of  Nebraska 
evidently  didn't  know  the  difference  either,  for.  in  the 
application  to  that  state  ( Plaintitif's  Rebuttal  Exhibit 
87),  the  printed  form  reads,  "The  said  trade-mark  or 
label  has  been  in  use  since " 

Then  plaintifif  refers  to  the  fact  that  in  191 1  J.  C.  May- 
lield,  on  behalf  of  the  Koke  Company  (^f  America,  pur- 
chased from  Christy  &  1  luggins,  doing  business  as  the 
Murfreesboro  Bottling  Works,  the  registration  of  the 
word  "Koke"  in  the  I'atent  Office  which  they  obtained 
in  1905,  (See  Defendants'  Exhibit  129)  and  that  later 
this  registration  was  put  in  interference  with  an  appli- 
cation of  W.  L.  Bitting,  of  Sherman,  Texas,  to  register 
the  word  "Koke,"  and  that  Mayfield,  on  behalf  of  the 
Koke  Company  of  America,  bought  Bitting's  ap])lication 
(See  Defendants"  Exhibit  128);  and  plaintiff  argues 
from  this  that  Mayfield  had  not  used  the  word  "Koke" 
before  Christy  &  Huggins  and  \\'.  L.  Bitting  began  to 
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use  it,  "because,"  plaintiff  says,  "if  he  had,  it  is  unlikely 
that  he  would  have  bought  these  registrations." 

J.  C.  MAYFIELD  (Rec,  1603,  1664.  1674,  1675): 

"That  was  in  1911.  I  heard  from  some  travel- 
ing' men  along  there  that, — I  forget  just  how  I  got 
it, — there  was  a  firm  in  Murfreesboro  that  owned  a 
trade-mark  on  'Koke.'  and  [that]  I  was  spending 
a  lot  of  time  and  money  in  building  up  the  business 
for  them.  *  ^  *  I  went  to  see  them  and  found  out 
it  was  true.  They  were  doing  a  pretty  nice  business, 
they  said,  and  showed  me  their  registered  trade- 
mark. I  explained  to  them  my  long  usage.  I  knew 
I  could  win  out  in  the  courts,  but  did  not  care  to 
do  that.  I'hey  had  done  some  advertising,  popu- 
larizing my  'Koke,'  and  finally  I  said,  'Let's  see  if 
we  can't  get  together  on  a  business  proposition.' 
Well,  we  did.  I  bought  the  'Koke'  for  the  U.  S., 
except  the  State  of  Tennessee  (Rec,  1603).  *  *  * 
I  was  using  that  label  long  before  I  heard  of  the 
Murfreesboro  people  having  a  trade-mark  (Rec, 
1664).  *  *  *  W.  L.  Bitting  lived  in  Sherman, 
Texas.  *  '■^  ^  He  had  the  label  registered  quite  a 
while, — since  '98, — and  the  first  I  paid  any  atten- 
tion was  when  he  filed  his  papers  in  Washington 
for  a  trade-mark  based  on  this  registered  label 
(Rec,  1674).  *  *  *  Mr.  Bitting  undertook  to 
change  his  registered  label  to  a  registered  trade- 
mark, and  I  had  the  Murfreesboro  registration  of 
record  in  my  name,  and  I  received  notice  of  Mr. 
Bitting's  application,  and  that  is  where  I  got  hold 
of  it.  I  got  this  assignment  from  Bitting  rather  than 
fight  it  out.  My  attorney  said  we  could  beat  it  out, 
and  thought  it  best  not  to  buy.  I  said  I  thought  it 
was  the  cheapest,  quickest,  and  most  satisfactory 
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way.  *  *  *  I  b(uight  it  more  to  get  it  out  of  the 
way.  It  was  a  cloud  ou  my  title,  and  that  was  the 
most  satisfactory  way  to  get  rid  of  it."  (  Rec,  1675). 

Then  jjlaintiff  argues  that  Mayfield  did  not  use  the 
word  "Koke"  prior  to  1909  because  in  the  license  from 
the  Koke  Company  of  .Vmerica  to  the  Southern  ivoke 
Co.,  Ltd.,  (Plaintiff's  Exhibit  174)  it  is  recited  that  the 
Koke  Com])any  of  .\merica  is  the  owner  of  a  Patent 
Office  registration  of  the  word  "Koke,"  which  registra- 
tion it  obtained  by  purchase  from  the  Murfreesboro  Bot- 
ling  Works.  This  is  most  remarkable  logic.  It  is  not 
pretended  that  either  Mayfield  or  the  Koke  Company  of 
America  ever  obtained  a  registration  in  the  Patent  Offiec 
of  the  word  "Koke"  until  the  Koke  Company  of  Amer- 
ica, acting  through  Mayfield  as  its  i)resident,  bought  the 
Murfreesboro  registration  to  remove  it  as  a  cloud  on  his 
title,  which  rested  therefore  solely  upon  priority  of  adop- 
tion and  use. 


Then  it  is  said  that  because  Mayfield  did  not  mention 
his  priority  of  usage  in  several  letters  he  wrote  Christy 
&  Huggins  concerning  the  liitting  interference,  but  did 
make  the  statement  that  "this  party  claimed  priority 
to  right  so  I  understand,"  therefore  Mayfield  did  not  use 
the  word  "Koke"  ])rior  to  1909.  This  is  another  wonder- 
ful specimen  of  logic.  What  object  could  Mayfield  have 
had  in  telling  Christy  &  Huggins  in  these  letters  that  he 
had  used  "Koke"  since  1888?  Christy  &  Huggins 
couldn't  testify  as  to  Mayfield' s  use  of  the  word.  All 
they  could  testify  to  was  their  use,  and  Mayfield  was  in- 
quiring of  them  as  to  their  use.  when  he  learned  of  the 
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Bitting  interference,  to  ascertain  whether  or  not  their 
testimony  as  to  their  use  of  the  word  would  be  of  assis- 
tance to  him  in  the  then  impending  fight  with  Bitting. 
Of  course,  he  informed  them  what  the  issue  was  that  the 
interference  raised, — a  cjuestion  as  to  priority  of  use, — 
and  explained  to  them,  so  they  would  know  on  what 
point  he  wanted  them  to  give  him  information,  that 
Bitting  elaimed  to  have  had  priority  of  use.  As  he  had 
already  bought  the  Murfreesboro  registration,  and  had 
the  assignment  recorded  in  the  Patent  Office  in  the 
name  of  the  Koke  Company  of  America,  if  Christy  & 
Huggins  could  have  proved  use  of  the  w^ord  "Koke"  by 
ihem  prior  to  1898  it  would  have  saved  Mayfield  the 
trouble  and  expense  of  looking  uj)  the  witnesses  to  prove 
his  own  use  of  "Koke"  since  1888,  for  he  could  have  de- 
feated the  Bitting  interference  on  the  strength  of  the 
Murfreesboro  title  without  having  to  go  into  his  title  at 
all 

Plaintifif  evidently  took  its  line  of  reasoning  from  its 
bottler,  J.  W.  Huggins,  who  said  (Rec,  2024)  : 

*'It  strikes  me  as  very  strange  that  if  he  [May- 
field]  ever  used  the  word  'Koke'  prior  to  1911  he 
would  buy  it  and  not  mention  it  to  me.  No,  sir,  I 
am  not  aware  of  the  fact  that  prior  to  the  time  he 
called  on  me  he  had  actually  registered  the  word 
'Koke'  in  every  state  in  the  Union.  He  never  men- 
tioned it  to  me.  I  think  if  that  had  been  a  fact  he 
would  have  mentioned  it, — I  feel  certain  he  would." 

As  a  matter  of  fact,  Mayfield  had  registered  his  label, 
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with  the  word  "Koke"  on  it,  in  practically  every  state  in 
the  Union  more  than  a  year  prior  thereto.  (See  Defen- 
dants' Exhibits  130  to  155,  inclusive,  and  Defendants' 
Exhibit  156). 

Then  plaintiff  flourishes  the  "Rice  Record"  with  much 
gusto.  This  is  a  transcrii)t  of  the  evidence  in  a  case 
tried  in  \^)07  before  the  ])olice  court  of  Birmingham  in 
which  a  scamp  by  the  name  of  Melville  Rice,  who  had 
been  a  book-keeper  in  the  employ  of  the  j.  C.  May  field 
Mfg.  Co.  at  Birmingham,  was  prosecuted  for  grand 
larceny  for  stealing  the  "Celery-Cola"  formula  (  Rec, 
2419).  Rice  was  found  guilty  and  bound  over  to  the 
grand-jury  (Rec,  2A-V):  Plaintiff's  Rebuttal  Exhibit 
8),  but  at  the  trial  before  the  police  judge  Rice's  at- 
torney, at  the  instigation  of  Mrs.  Diva  Brown,  May- 
field's  ex-wife,  who  was  present  and  supplying  the  at- 
tornev  with  the  material  for  his  cross-examination 
(Rec,  1905-6,  1987),  made  such  a  strenuous  effort  to 
force  Mayfield  to  reveal  every  detail  of  his  formula  in 
all  its  minutiae,  and  was  allowed  so  nuich  lattitude  in 
this  respect  by  the  magistrate,  that  Maytield  evidently 
decided  not  to  go  before  the  grand- jury,  and  not  to  ap- 
pear in  the  case  again  as  a  witness,  for  fear  they  might 
repeat  the  in(|uirv  into  his  formula,  and  force  him  to 
divulge  not  only  the  "Celery-Cola"  formula,  but  even 
his  "Koke"  formula.  So  the  proceeding  was  dropped. 
Rice,  however,  admits  that  he  was  guilty.  He  says  (Rec, 
1987): 

"Xo,  sir,  I  never  made  a    drink    called    'Caffa- 
Cola."  *   *   '•'   I  was  experimenting  somewhat  on  my 
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own  account  with  a  drink  which  I  intended  to  call 
'Caft'a-Cola.'  Oh,  yes,  I  had  considerable  stationery 
with  that  name  printed  on  the  heading,  and  that 
stationery  was  found  in  my  room  when  the  officers 
went  there, — they  found  everything  that  was  up 
there." 

Plaintiff  insists  that  Mayfield  is  impeached  as  a  wit- 
ness because,  when  he  was  asked  in  New  Orleans  on 
March  10th,  1915,  concerning  this  Rice  case,  "You  were 
not  at  the  hearing?"  he  replied,  "No,  sir;"  and  then, 
later,  when  recalled  to  the  stand  in  Chattanooga  on  July 
5th,  1915,  he  said  that  if  the  record  showed  he  had  said, 
"No,  sir,"  in  reply  to  that  question  it  must  have  been  a 
typographical  error,  because  he  was  present  at  the  trial 
before  the  magistrate  and  would  certainly  have  answered 
"Yes,  sir,"  to  a  question  of  that  kind,  and  believed  that 
he  had  in  fact  so  answered.  If  the  stenographer  cor- 
rectly transcribed  his  notes,  it  is  probable  that  what  May- 
field  had  in  mind  when  he  answered,  "No,  sir,"  was  the 
hearing  before  the  grand-jury.  The  question  asked  of 
him  was,  "You  were  not  present  at  the  hearing?"  The 
previous  question  was,  "Rut  he  was  prosecuted?"  to 
which  he  replied,  "I  do  not  know,  only  about  the  case." 
Then  followed  the  question,  "You  were  not  present  at 
the  hearing?"  A. — No,  sir."  He  knew  that  he  had  not 
been  present  at  the  hearing  before  the  grand-jury  to 
prosecute  the  case  in  the  criminal  court,  and  that  he  had 
only  attended  the  preliminary  investigation  before  the 
magistrate,  and  when  he  was  asked  if  Rice  was  "prose- 
cuted." and,  immediately  after,  if  he  was  present  at  the 
"hearing,"  he  evidently  misunderstood  the  question  and 
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thought  he  was  being  asked  about  the  proceedings  in 
the  higher  court.  It  is  not  uncommon  for  laymen  to 
become  confused  when  they  encounter  legal  terms.  Then, 
again,  many  of  Mayfield's  answers  were  given  by  simply 
shaking  or  nodding  his  head.  He  had  to  be  repeatedly 
cautioned  to  speak  out.  and  not  to  nod,  as  the  steno- 
grapher couldn't  get  the  "nod"  in  his  notes.  It  may  be 
diat  he  nodded,  "\'es,  sir,"  and  the  stenographer  just 
assumed  that  he  had  shaken  his  head  for,  "Xo,  sir." 

It  is  somewhat  surprising  to  find  counsel  asserting 
that,  if  Mayfield  had  answered,  "\'es,  sir,"  they  would 
have  proceeded  to  (juestion  him  further  about  his  testi- 
mony in  that  case,  and  confronted  him  with  the  tran- 
script of  his  testimony,  in  view  of  the  fact  that  plaintiff 
only  succeeded  in  getting  the  "Rice  Record"  admitted 
in  evidence,  over  the  objection  of  defendants,  upon  the 
express  rei)resentation  of  counsl  that  they  did  not  have 
that  record  at  the  time  they  first  cross-examined  May- 
field  in  New  Orleans  on  March  10th,  1^^15,  and  did  not 
then  kno-w  of  its  existence.     (Rec,  1942,  1880). 

HAROLD  HIRSCH,  Esq.,  General  Counsel  for  the 
Coca-Cola  Co.,  (Rec,  1942): 

'"I  wish  to  state  that  the  transcript  of  the  record 
in  the  case  of  the  State  z'.  Melville  Riee  was  received 
by  me  on  or  about  the  middle  of  May,  1915,  from 
Birmingham,  Alabama,  and  that  it  was  only  a  short 
time  before  that  that  I  had  any  knowledge  of  the 
existence  of  this  transcript  of  this  record,  and  that 
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\ 
I  had  no  knowledge  of  it  at  the  time  Mr.  Mayfield 
was  on  the  stand  in  New  Orleans." 

Defendants  objected  to  the  introduction  of  this  record 
because  no  foundation  had  been  laid  for  it  in  the  exam- 
ination of  Mr.  Maytield,  in  that  he  had  not  been  asked 
concerning'  the  testimony  appearing  therein  prior  to  the 
introduction  thereof  ( Rec,  1880).  Of  course,  if  coun- 
sel actually  had  the  record  at  the  time  they  examined 
Mr.  Mayfield  in  New  Orleans,  as  they  now  intimate, 
then  that  record  should  never  have  been  admitted  at  the 
time  plaintifif  offered  it,  and  it  should  now  be  stricken 
because  its  admission  was  obtained  by  misrepresenta- 
tion and  fraud. 

When  the  court  below  admitted  this  record  in  evi- 
dence, defendants  then  offered  the  "Rucker  Record" 
in  evidence,  under  precisely  the  same  circumstances  as 
were  represented  to  exist  in  the  case  of  the  "Rice  Rec- 
ord." Candler,  Robinson,  Dobbs,  etc.,  had  not  been 
asked  on  cross-examination  to  explain  their  testimony 
m  the  "Rucker  Record,"  for  the  reason  that  counsel  had 
not  heard  of  that  record,  and  did  not  know  of  its  ex- 
istence, until  after  all  the  depositions  had  been  taken 
for  both  sides,  and  the  time  for  taking  depositions  had 
closed,  and  they  did  not  receive  a  copy  of  its  until  two 
or  three  days  before  they  started  west  for  the  trial  of 
this  case  at  Prescott,  Arizona.  When  they  offered  the 
record  in  evidence,  they  also  offered  to  give  Candler 
and  the  other  witnesses  an  opportunity  to  appear  and 
make  such  explanations  as  they  might  desire  to  make, 
but  the  offer  was  declined.     The  court  below  admitted 
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the  "Rice  Record,"  but  excluded  the  "Rucker  Record." 
to  which  action  defendants'  duly  excepted.  (Rec,  2501). 
Error  was  not  assigned  to  this  action  of  the  District 
Court  because  of  the  rule  requiring  exceptions  to  the 
admission  or  rejection  of  evidence  to  "quote  the  full 
substance  of  the  evidence  admitted  or  rejected."  Roth 
records  had  been  misplaced  during  the  year  intervening 
between  the  trial  of  the  case  below  and  the  entry  of  the 
decree  therein,  and  were  not  found  until  after  the  time 
for  filing  th  assignment  of  errors  had  expired.  It  is 
insisted,  however,  that  the  rejection  of  the  "Rucker 
Record,"  under  the  circumstances,  was  "  a  plain  error 
occurring  on  the  face  of  the  record." 

The  main  thing  harped  on  in  the  "Rice  Record"  is 
the  "Dear  Judge"  letter.  Mr.  Mayfield's  explanation 
of  this  much  overrated  document  is  satisfactory  and 
complete,  and  is  borne  out  by  the  record  in  every  detail. 
It  completely  refutes  the  inference  sought  to  be  drawn 
and  removes  the  last  suspicion  of  bad  faith. 

J.  C.  MAYFIELD  (Rec,  2419) : 

"This  'Dear  Judge'  was  the  husband  of  my  first 
wife.  I  will  state,  however,  that  she  secured  a  di- 
vorce from  me  in  Atlanta  legally.  The  court  gave 
me  the  children,  and  I  did  the  best  I  could  to  raise 
them  and  educate  them  and  bring  them  up.  My 
wife  w^as  demented  *  *  *  but  at  times  she  had  ra- 
tional intervals,  and  at  those  times  she  was  very 
grasping, — making  money, — and  from  the  fact  that 
I  bought  out  the  'Coca-Cola'  business  while  she  was 
my  wife,  she  thought  she  was  entitled  to  a  copy  of 
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the  'Coca-Cola'  formula,  notwithstanding  the  fact 
that  she  made  afinal  settlement  with  her  attorney 
that  was  satisfactory.  This  letter  was  written  sev- 
eral years  after  our  divorce.  She  demanded  of  me 
a  copy  of  that  formula.  I  put  her  off  wdth  one  ex- 
cuse after  another.  At  this  time  my  son  and  I  had 
a  little  business  in  Jersey  City.  She  went  to  his 
place  of  business. — I  had  no  objection,  because  my 
son  was  her  son.  I  was  over  there  once  or  twice^ 
and  she  realized  the  value  of  the  'Coca-Cola'  form- 
ula,— or  the  'Koke'  formula,  which  was  the  same, — 
and  thought  if  she  could  get  a  certificate  from  me 
she  would  be  able  to  make  considerable  money  by 
selling  this  formula.  I  put  her  off  with  one  excuse 
after  another,  to  the  effect  that  I  had  misplaced  the 
formula, — lost  it  here,  yonder,  or  some  place  else, 
— and  that  I  would  get  it.  I  wrote  her  and  wrote 
Brown  several  letters  along  that  line,  but  she  was  so 
very  anxious  to  get  it  that  she  came  to  Boston.  *  *  * 
When  I  wrote  this  letter  in  question  she  was  there. 
I  gave  it  to  her.  She  came  there  for  it.  As  I  said 
before,  she  was  demented.  I  wrote  that  letter,  and 
I  wanted  to  make  it  ring  with  a  genuine  ring,  so  that 
she  and  Judge  Brown,  who  was  her  lawyer, — he  was 
her  husband,  but  he  was  a  lawyer,  of  course,  he  was 
a  judge, — and  she  went  back  satisfied  with  that  let- 
ter. I  had  put  her  off',  as  before  stated,  with  other 
excuses.  I  promised  in  that  letter  to  be  in  Jersey 
City  or  New  York  on  Monday.  I  was  not  there, 
and  did  not  go.  If  I  had  gone  and  given  her  a  copy 
of  my  formula,  and  taught  her  and  Judge  Brown 
how  to  make  'Koke,' — 'Coca-Cola,' — this  letter  and 
Mrs.  Brown  would  never  have  appeared  in  the  Rice 
case ;  but  I  did  not  go  because  it  was  practically  my 
all.  I  came  on  back  home.  I  realized  what  I  was  up 
against, — a  woman  who  was  demented  and  deter- 
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mined  to  have  a  copy  of  this  torniiila, — and,  being 
the  mother  of  my  children,  naturally  I  thought  and 
planned  every  u^ay  possible  to  get  around  giving  her 
what  she  wanted  without  wounding  her  feelings. 
About  the  same  time  I  received  a  letter  from  my 
father  that  one  of  my  children  was  sick,  so  I  left 
Boston.  I  did  not  go  to  New  York,  or  to  Jersey 
City,  nor  did  I  comply  with  my  instructions  in  that 
letter.  I  came  on  to  Atlanta,  and  then  to  Birming- 
ham. Because  I  did  not  do  what  I  promised  to  do, 
she  appeared  in  this  Rice  case  for  no  other  reason 
in  the  world  except  to  get  all  she  could  from  me 
relative  to  this  formula.  She  had  no  interest  in  the 
case,  and  she  was  there,  and  it  was  her  questions, 
largely,  that  I  answered.  Of  course,  she  propound- 
ed them  through  the  attorney.  The  attorney  did  not 
know  anything  about  all  those  oils,  and  all  those 
things, — she,  in  a  measure,  did, — that  is  what  she 
was  after.  She  had  possibly  a  superficial  knowledge 
of  the  formula,  and  she  wanted  facts, — the  propor- 
tional parts, — and,  by  being  there,  she  hoped  to  get 
them.  I  evaded,  in  a  way,  a  great  many  of  her  ques- 
tions,— those  which  did  not  apply  to  the  case  at  is- 
sue,— knowing  that  she  was  not  at  herself.  I  had 
the  city  physician  of  Birmingham,  Alabama,  to  be 
present  at  that  time,  and  he  was  there.  I  told  him 
what  1  had  to  contend  with,  and  he  said  he  would 
be  present,  and  he  noticed  her  condition.  As  be- 
fore stated,  the  case  at  issue  had  no  bearing  on  a 
great  many  of  these  questions,  and  she  had  demand- 
ed a  copy  of  the  'Coca-Cola'  formula, — or  the  'Koke' 
formula, — and  I  had  told  her  and  judge  Brown  that 
I  had  lost  it,  or  misplaced  it,  and  she  was  there  to 
get  all  the  information  she  could.  Of  course,  I  had 
not  lost  it,  and  I  had  not  misplaced  it,  because  I 
was  making  'Koke'  in  Jersey  City  at  that  time  from 
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the  orig-inal  'Coca-Cola'  formula, — I  do  not  mean  I 
was  making  'Koke'  in  Jersey  City  at  the  time  of  the 
Rice  trial,  I  am  talking  about  Jersey  City  when  I 
wrote  this  letter,  and  she  was  in  Boston  demanding 
of  me  a  copy  of  that  formula  and  the  certificate 
from  me  that  it  was  the  original  'Coca-Cola'  form- 
ula. I  would  not  give  it,  but  evaded  her  and  put 
her  off  with  the  excuse  that  I  had  lost  it,  in  order 
to  get  rid  of  the  woman  that  was  not  at  herself.  I 
was  trying  to  protect  my  property." 

S.  T.  MAYFlELi)  (Rec,  1458): 

"My  father  stayed  in  Atlanta  until  about  1898, 
— about  1897  or  1898,  and  when  he  left  there  he 
went  to  New  York.  *  *  *  I  stayed  in  New  York 
for  about  a  year,  or  a  year  and  a  half.  When  my 
father  went  to  New  York  he  manufactured  'Koke.' 
He  manufactured  it  in  Jersey  City  (Rec,  1458). 
*  *  *  I  do  not  know  just  how  long  father  was  in 
New  York.  I  cannot  remember  the  exact  time.  I 
was  with  him  about  a  year  and  a  half.  He  manu- 
factured 'Koke'  over  in  Jersey  City,  on  Warren  St., 
as  I  remember  it.  *  *  *  With  my  father  there  in 
Jersey  City,  besides  myself,  was  my  mother  and  her 
husband.  Judge  Brown.  She  married  Judge  Brown 
at  that  time.  Judge  Brown  lived  in  Jersey  City.'' 
(Rec,  1470). 

J.  C.  MAYFIELD  (Rec,  1593-4) : 

"The  Wine  of  Coca  Co.  people  decided  that  they 
wanted  to  open  an  office  in  Boston  [in  1898],  and 
they  wanted  me  to  go  to  Boston  to  establish  same 
there.  *  *  *  I  did  go,  and  I  thought  I  would  just 
move  my  'Koke'  business  to  New  York.  *  *  *   My 
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son  went  ahead  of  nie  and  picked  out  a  little  place  in 
Jersey  City.  I  would  go  over  there  often  from 
Boston  and  manufacture  goods  for  him.  I  did  not 
manufacture  every  time,  it  was  in  the  winter,  but 
I  would  go  over  there  and  see  how  he  was  getting 
along." 

>0f  course,  Mrs.  Diva  Brown  knew  that  he  was  mak- 
mg  "Koke"  in  Jersey  City,  and  of  course  she  knew  he 
was  making  it  by  the  original  "Coca-Cola"  formula, 
which  she  knew  he  had  obtained  from  old  Dr.  I^ember- 
ton  in  1888. 

J.  C.  MAVKIELI)  {  Rec,  1682)  : 

"After  Mrs.  Diva  Brown  left  me,  1  have  heard 
she  went  around  the  country  claiming  to  have  the 
()riginal  'Coca-Cola'  formula,  and  selling  it.  *  *  '•■ 
She  was  making  her  own  living,  and  that  was  the 
way  she  had  of  doing  it." 

FOHX  1).  FLETCHER  (Rec,  10^)2-1095): 

"I  bought  my  drink  from  a  man  named  Murphy, 
y.  C.  Murphv.  He  first  called  it  'Murphv's  Cola.' 
(Rec,  1092).  *  *  *  The  formula  of  'Murphy's- 
Cola'  was  made  by  J.  S.  Pemberton,  I  suppose.  That 
probably  would  be  absolutely  true,  but  I  do  not 
know.  The  fornmla  I  used  subsequently,  after- 
ward, was  sworn  to  by  Mrs.  Diva  Brown  as  hav- 
ing been  the  original  J.  S.  Pemberton  formula.  Mrs. 
Brown, — I  understand  she  is  dead  now, — she  after- 
ward married  a  man  in  Birmingham.  I  never  met 
her  in  my  life.  I  understood  that  she  was  married 
to  J.  C.  Mayfield;  she  is  supposed  to  be  the  same 
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woman.  I  got  my  information  from  an  at^davit, 
that  the  formula  I  lx)ught  from  Mr.  Romine,  of 
Pulaski,  in  the  year  1905, — I  believe  it  was  1905, 
— he  bought  the  formula  from  Mrs.  Brown,  who 
swore  in  that  transaction  to  the  affidavit  she  pre- 
sented in  the  litig'ation  I  had  wath  the  Coca-Cola 
Co.  as  having  been  the  original  'Coca-Cola'  formula 
as  put  up  by  Mr.  Pemberton  in  the  preparation  of 
'Coca-Cola.''  (Affidavit  of  Mrs.  Brown):  'United 
States  of  America,  State  of  Louisiana,  Parish  of 
Orleans,  City  of  New  Orleans :  Personally  came 
and  appeared  before  me,  the  undersigned  author- 
ity, Mrs.  1).  Brown,  who,  after  being  duly  sworn, 
deposes  and  says:  That  this  is  the  original  "Coca- 
Cola"  formula,  owned  and  used  by  her  before  it  was 
sold  to  the  present  Coca-Cola  Company,  of  Atlanta, 
Georgia." 

E.  J.  Smyly  says  (Rec,  1393)  that  Mrs.  Diva  Brown, 
who  claimed  to  have  been  an  ex-wife  of  J.  C.  Mayfield, 
sold  him  an  alleged  "Coca-Cola"  formula  in  1907.  In 
a  little  pamphlet  gotten  out  by  her,  part  of  which  was 
read  into  the  record  by  plaintiff  (Rec,  1096-8),  Mrs. 
Diva  Brown  made  the  statement  that  she  was  one  of 
the  members  of  the  Pemberton  Medicine  Co., — to  which 
Dr.  Pemberton  transferred  all  his  formulas  and  busi- 
ness, including  the  "Coca-Cola"  formula  and  business, 
— in  association  with  Dr.  Pemberton,  Murphy,  Blood- 
worth  and  Mayfield.  It  is  plain,  now,  why  she  got  E.  H. 
Bloodworth  to  make  the  affidavit  he  is  alleged  to  have 
made  on  July  18th,  1905  (Rec,  1681 )  to  the  effect  that: 

"In  1888  A.  O.  Murphy,  of  Barnesville,  Ga.,  and 
/.  C.  Mav field,  of  Alabama,  and  myself,  bought  Dr. 
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Pemberton's  formulas,  including  'Coca-Cola.'  Mrs. 
D.  Brown  was  then  the  wife  of  J.  C.  Mayfield.  She 
zvas  not  known  to  ns  as  a  member  of  the  Pemberton 
Medicine  Co.,  but  she  spent  considerable  time  in  our 
laborator}',  and  took  a  great  deal  of  interest  in  our 
business." 

This  evidently  did  not  satisfy  Mrs.  Brown,  so  she  got 
Bloodworth  to  make  another  affidavit  on  August  9th, 
1905,  reading  this  way  (Rec,  1265) : 

"In  1888  A.  O.  Murphy,  of  Barnesville,  Ga.,  Mrs. 
Diva  Brozvn,  and  myself  bought  Dr.  Pemberton's 
formulas,  including  Coca-Cola.  Mrs.  Diva  Brown 
spent  considerable  time  in  our  laboratory  and  took 
(|uite  an  interest  in  the  business." 

J.  C.  MAYFIELD  (Rec,  1682)  in  referring  to  this 
affidavit,  said: 

"I  have  seen  the  whole  thing.  It  is  not  true.  This 
is  true,  that  A.  O.  Murphy,  of  Barnesville,  and  J. 
C.  Maytield,  of  Alabama,  were  connected,  but  my 
wife  had  no  connection  whatever." 

fAnd  again  (  Rec,  1679-80)  : 

"XQ. — And  Mrs.  Diva  Brown  was  around  the 
plant  in  Atlanta,  Ga., — she  was  Mrs.  Mayfield  at 
that  time, — was  around  the  plant  in  Atlanta,  Ga., 
was  she  not,  when  you  first  started  to  manufacture? 
A. — No,  sir,  she  was  not  there  in  1888.  *  *  *  She 
was  not  around  the  place.  Nobody  ever  saw  her 
around  there  during  the  first  business  there,  1888 
or  1889." 
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A.  O.  MURPHY  (Rec,  1290) : 

"She  had  no  interest  in  the  business  at  that  time, 
or  during  the  time  I  was  associated  with  it,  what- 
ever,— nothing-  to  do  with  it." 

MELVILLE  RICE  (Rec,  1986-1987): 

"I  was  the  defendant  in  the  case  of  The  State  v. 
Melville  Riee  that  was  tried  in  Birming-ham,  Ala. 
*  *  *  Yes,  sir,  I  remember  the  introduction  of  a 
letter  in  that  case  signed  'Jack'  to  'Dear  Judge.' 
'^  *  *  I  think  the  letter  was  introduced  by  Mrs. 
Brown,  who  took  i)()ssession  of  it  after  it  had  been 
read  in  court.  '•'  *  '"  This  Mrs.  Brown  was  May- 
field's  former  wife, — Mrs.  Diva  Brown.  She  was 
present  in  the  court  room  at  the  time  of  that  trial, 
and  I  believe  she  did  supply  Judge  Allen  with  the 
dope  for  his  cross-examination." 

B.  M.  Allen  (Rec,  1905-6): 

"I  am  an  attorney-at-law  and  live  in  Birming 
ham.  *  *  *  Yes,  sir,  I  remember  a  case  in  1907  tried 
before  Judge  Bonner, — at  that  time  it  was  called  the 
Inferior  Court, — entitled  The  State  z'.  Melinite  Rice. 
I  was  attorney  for  the  defendant  in  that  case.  *  *  * 
I  remember  what  the  man  was  charged  with,  I  think, 
and  what  the  general  line  of  inquiry  was, — he  was 
charged  with  stealing  some  syrup,  I  believe,  some- 
thing of  that  sort,  also  some  supposedly  wonder- 
fullv  valuable  formulas, — I  know  /  tried  to  find  out 
zi'Jiat  they  zi'cre.  *  *  *  There  was  also  a  lady,  who 
had  formerly  been  Mrs.  May  field,  who  was  inter- 
ested in  the  case." 
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J.  C.  MAYFIELD  (Rec,  2436) : 

"She  was  after  all  the  information  she  could  get 
about  the  *Koke'  formula,  or  the  'Coca-Cola'  form- 
ula. I  had  evaded  giving  it  to  her  in  every  way 
possible.  She  stated  in  some  of  her  advertisements 
and  things  that  she  had  the  original  'Coca-Cola' 
formula.  *  *  *  If  I  had  given  her  the  copy  of  the 
formula  *  *  *  she  would  not  have  appeared  in  this 
case,  but  not  having  it,  and  not  being  able  to  sell 
the  formula  as  she  wanted  to,  she  appeared  in  this 
case  and  sought  all  the  information  possible,  and 
that  is  why  those  questions  were  asked.  I  evaded 
them  along  that  line,  because  they  were  immaterial 

and  did  not  ha\e  anv  bearing  on  the  case  at  issue. 
-  •:,  :•,      \^^  ^Y\^  ^jj^^^  ^;^-  ^j^ig  ^^.j^i^ — ^j^j.jl  \<^s\\^  1907, 

— she  had  not  a  satisfactory  formula.  She  did, 
however,  after  that,  in  some  manner  get  a  satisfac- 
tory formula,  or,  rather,  a  formula,— I  do  not  know 
that  it  is  a  satisfactory  formula, — but  a  formula 
that  made  a  good  cola  beverage.  I  know  she  got 
a  lot  of  it  in  this  particular  trial,  and,  as  Rice  had 
stolen  my  'Celery-Cola'  formula,  I  have  reasons  to 
believe  that  Rice  gave  her  a  copy  of  the  'Celery- 
Cola'  formula." 

Plaintiff  then  arranges  a  "deadly  parallel,"  on  pages 
69  to  78  of  its  brief,  in  which,  however,  there  is  noth- 
ing of  any  importance  in  the  way  of  a  contradiction.  It 
is  true  that  Mayfield  said  that  Mrs.  Diva  Brown,  his 
former  wife,  may  have  helped  him  a  little,  together  with 
his  son  and  Mr.  Bloodworth  along  in  '93  up  to  '94  or 
'95,  and,  when  asked  if  she  was  familiar  \\\\\\  the  form- 
ula that  he  got  from  Dr.  Pemberton,  replied,  "Well,  I 
could  not  answer  that, — she  had  (>i)i)ortunilies.  helping 
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around  there,  to  get  familiar  with  it,  and  what  a  wife 
would  have  with  a  husband's  business;"  and  it  is  true 
ihat  Steve  T.  Mayfield  used  the  expression,  "My  mother 
and  John  McCowan  made  'Koke'  at  that  time."  But 
Mr.  j.  C.  Mayfield  goes  on  to  explain  (  Rec,  2427-2428) : 

"I  will  state  this  in  the  way  of  explanation.  There 
are  two  formulas;  one  is  a  scientific  formula — mak- 
ing the  extracts,  the  flavoring,  the  compound;  and 
the  other  is  a  mixing  formula,  a  manufacturing 
formula.  *  *  *  The  scientific  formula  is  compound- 
ing the  essential  oils  and  making  the  fluid  extracts, 
— as  we  use  now,  tea;  prior  to  the  Pure  Food  Law 
it  was  the  fluid  extract  of  coca  leaves, — and  mak- 
ing of  the  other  things  we  needed  in  an  extract 
form  from  the  crude  drugs.  When  we  had  the 
other  people  to  do  the  manufacturing  we  would 
number  these  things, — No.  5  would  mean  a  certain 
thing;  No.  4  would  mean  cafifeine,  or  sugar,  or  fla- 
voring, or  extract  of  some  particular  thing.  That 
was  a  mixing  formula,  manufacturing  formula,  and 
the  other  was  a  chemical  formula,  a  chemist's.  O. — 
Did  anybody  else  besides  you  know  the  mixing 
formula?  Oh,  yes,  my  sons  knew  the  mixing  form- 
ula, but  they  did  not  know  the  scientific  end  of  it. 
Mr.  Britton  knew  the  mixing  formula." 

In  other  words,  Mr.  Mayfield  was  conducting  his 
business  then  on  the  same  plan  as  the  Koke  Company 
of  America  now  conducts  its  business.  Mr.  Mayfield 
always  made  the  flavoring  compound  himself,  personally, 
just  as  the  Koke  Company  of  America  does  today,  but 
he  showed  numbers  of  people  how  to  convert  this  flavor- 
ing extract  into  a  syrup  by  mixing  with  it  sugar,  water, 
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glycerine,  etc.,  in  the  prescribed  proportions,  just  as  the 
Koke  Company  of  iVnierica  now  shows  its  various  ter- 
ritorial licensees,  and  some  of  its  bottlers,  how  to  manu- 
facture "Koke"  syrup  from  the  concentrated  "Koke" 
compound  which  it  manufactures. 

For  example,  plaintitTt"'s  witness,  John  H.  Bohne,  who 
says,  he  formerly  "iiiamifacfurcd"  "Celery-Cola''  in  St. 
Louis  for  the  J.  C.  Mayfield  Mfg.  Co.,  there  in  1903, 
says  (Rec,  2043-4): 

"I  held  the  position  of  chemist  when  with  May- 
field,  and  manufactured  all  the  syrup.  *  *  *  As  a 
chemist,  I  did  all  of  the  coiupoundiiuj  for  Mayfield. 
*  *  =!=  I  (|(j  j-|(j|^  know  just  where  the  xavor  came 
from  that  he  used  in  his  'Celery-Cola,' — that  zcas 
the  oidy  part  that  I  did  not  manufacture, — but  I 
added  that  according  to  his  instructions.  W  hat  the 
formula  called  for,  I  did  not  analyze  that.  We  had 
it  sent  U])  here  in  five  and  ten-gallon  kegs,  and  we 
added  that  to  the  'Celery-Cola,'  the  flai'or.  *  *  * 
Mr.  Mayfield  turned  the  formulas  over  to  me,  zcith 
the  exception  of  tlie  formula  for  the  flavor." 

TOM  ANDERSON  (Colored).  ])laintiff's  witness 
(Rec,  1914-1915): 

"I  worked  for  Mr,  Mayfield  individually  some- 
thing like  three  or  four  weeks,  and  then  I  worked 
for  the  Celery-Cola  Bottling  Co.  between  two  and 
three  years.  For  the  last  named  concern  I  mixed 
their  drinks  and  bottled  them,  both.  *  *  *  I  made 
the  syrup  myself  that  was  used  by  the  Celery-Cola 
Bottling  Co.     The  extracts  were  made  by  someone 
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else,  and  I  had  to  mix  the  extracts  with  the  syrups 
to  make  up  the  drinks  they  wanted." 

JOHN  T.  ENSLEY  (plaintiff's  witness),  who  states 
(Rec,  1901)  that  he  was  connected  with  the  May  field 
Mfg.  Co.  in  Birmingham  from  about  1901  to  about  1906, 
says  (Rec,  1904): 

"They  had  their  extract  business  away  from  here 
part  of  the  time,  and  manufactured,  I  believe,  in 
'St.  Louis  and  Nashville.  *  *  *  They  shipped  ex- 
tracts from  those  cities  to  Birmingham.  They  had 
a  branch  house  in  St.  Louis,  I  believe,  and  probably 
in  Nashville.  As  a  matter  of  fact,  Mr.  J.  C.  May- 
field,  Sr.,  made  up  his  extracts  most  any  place  he  was 
at, — get  him  a  paddle  and  barrel  and  mixed  up  his 
extracts.  He  would  go  about  the  country  and 
wherever  he  happened  to  be  he  would  make  up  a 
batch  of  it,  and,  as  I  say,  in  St.  Louis,  Birmingham, 
and  Nashville  he  made  extracts." 

W.  J.  CHEEVEIS  (plaintiff's  witness),  in  describing 
the  part  which  the  Southern  Koke  Co.,  Ltd.,  took  in 
"making'  "Koke,"  said  (Rec,  595-601): 

"That  was  before  they  began  to  make  the  drink 
in  New  Orleans.  Then  they  began  to  make  it  here. 
*  *  *  The  product  I  first  knew  of,  from  the  time 
of  the  organization  of  the  company,  the  syrup  was 
shipped  from  St.  Louis  and  was  mixed  on  Howard 
Ave.  after  the  tanks  were  put  up.  I  never  saw  the 
syrup  made, — that  was  made  in  St.  Louis,  as  I  un- 
derstood,— but  it  was  brought  here  in  barrels  and 
sugar  added  to  it.  *=*''''  The  syrup  came  in  and  they 
mixed  it  with  sugar,  added  the  extract  that  they  had 
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received  from  St.  Louis,  and  added  the  glycerine, 
and  then  went  ahead.' 

J.  C.  MAYFIELO  (  Rec,  1668) : 

■'What  I  considered  the  key-note  of  the  whole 
thing  was  the  flavor,  and  the  boys  always  had  a 
gallon  or  two  of  extract,  and  it  was  an  easy  matter 
to  do  the  mixing  of  the  other  things." 

That  is  evidently  just  what  he  did  in  Atlanta,  also, 
when  Steve  Mayfield  says,  "My  mother  and  John  Mc- 
Cowan  }iiadc  Koke."  They  didn't  compound  the  concen- 
trated flavoring  extract,  they  merely  mixed  that  with 
syrup,  just  as  Bohne  did  in  the  case  of  "Celery-Cola," 
and  as  Tom  Anderson  did.  Of  course,  being  around  the 
plant,  Mrs.  Diva  Brown  had  an  opportunity  to  see  the 
various  packages  of  drugs  and  essential  oils  that  were 
delivered  there  for  Mayfield  to  use  in  making  \\\)  the 
concentrated  compound,  and.  therefore,  to  accjuire  some 
mformation  as  to  what  the  various  ingredients  were; 
and,  of  course,  she  knew  the  "mixing  formula," — she 
knew  how  much  syrup  to  mix  with  the  flavoring  com- 
pound, and,  in  fact,  what  pro])orlions  of  sugar,  water 
and  glycerine  to  use  in  making  up  the  syrup.  As  May- 
lield  says,  "she  had  possil)ly  a  superficial  knowledge  of 
the  formula,"  but  "she  wanted  facts, — the  ])roportional 
parts,"  (Rec,  2422)  and  that  is  what  she  didn't  know 
but  was  trying  her  best  to  find  out. 

PlaintilT  argues  that  May  field's  statement  to  the  ef- 
fect that  Mrs.  Diva  Brown  didn't  know  the  "Koke" 
formula  cannot  be  true  because  "S.  T.  Mavfield  swears 
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she  did,"  and,  hence,  that  the  explanation  of  the  "Dear 
Judge"  letter  is  unpersuasive.  But  the  vice  in  this  ar- 
gument is  that  S.  T.  Mayfield  didn't  say  that  his  mother 
"knezv  flic  foniiula," — what  he  said  was  that  she  and 
John  McCowan  "made  Koke,"  which  meant,  of  course, 
that  they  mixed  up  the  syrup  from  the  concentrated 
compound,  which  anybody  could  do.  Why,  even  a  negro, 
Tom  Anderson,  was  capable  of  doing  that  (Rec,  1915). 

But  it  is  said  that  Mrs.  Diva  Brown  sold  a  formula 
to  Al.  Campbell  in  1907,  which  S.  T.  Mayfield  says  "was 
practically  the  same  thing"  as  the  "Koke"  formula,  and 
it  is  argued  from  this  that  Mrs.  Brown  must  have  known 
the  "Koke"  formula  all  along  in  order  to  be  able  to  sell 
a  formula  so  nearly  like  it  to  Al.  Campbell.  But  this 
argument  overlooks  the  fact  that  Mrs.  Brown  did  not 
sell  her  formula  until  the  latter  part  of  1907,  that  the 
Rice  trial  took  place  some  time  before  that,  and  that 
Mrs.  Brown  got  a  great  deal  of  information  from  May- 
field's  cross-examination  in  the  Rice  trial,  which  un- 
doubtedly enabled  her,  with  the  information  she  already 
had,  to  piece  together  a  pretty  fair  cola  drink  formula. 
i\  it  was  a  cola  drink  fornuila  at  all,  it  was  bound  to 
be  "practically  the  same  thing"  as  the  "Koke"  formula, 
because  they  are  all  more  or  less  alike,  just  as  all  the 
root  beer  and  sarsaparilla  formulas  are  practically  the 
same.  Besides,  the  formula  by  which  Houppert  and 
Smyly  had  been  theretofore  making  their  "Dope"  syrup 
was  practically  the  same  as  the  Diva  Brown  formula, 
except  that  the  latter  required  the  syrup  to  be  boiled, 
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whereas,  the  former  merely  i)rescribed  that  it  be  mixed 
with  cold  water  in  a  barrel. 

E.  J.  SMYLV  (Rec.,  1393-4): 

"No  particular  change  was  made  in  the  formula, 
only  we  changed  the  way  of  making  it.  We  used  to, 
at  one  time,  make  it  out  of  green  syrup,  but  after- 
ward got  to  cooking  it  in  a  kettle  and  mixing  it  in 
a  tank.  Mr.  Houppert  bought  a  formula  from  Mrs. 
Diva  [irown.  That  formula  was  not  very  much 
different  from  ours.  She  specified  in  her  formula 
that  we  had  to  cook  the  syrup, — boil  it, — mix  it  in 
a  mixing  tank,  where  we  had  been  making  it  in  a 
barrel.  *  *  *  The  product  we  made  prior  to  the 
time  of  buying  this  Diva  Brown  formula,  so  far 
as  taste  is  concerned,  tasted  about  the  same, — a 
catTeine  drink.     The  color  was  the  same." 

No  doubt  Mrs.  Diva  Brown  knew  how  to  properly 
prepare  the  syrup.  She  had  done  so  for  Mayfield  years 
before.  But  that  is  a  very  different  thing  from  know- 
ing the  fonmila  for  making  the  concentrated  flavorinij 
couipoiind. 

'J'hen  plaintiff  (juotes  from  the  "Rice  Record"  as  fol- 
lows : 

"(J. — Don't  you  advertise  that  you  know  how  to 
make,  and  do  make,  'Coca-Cola'?  A. — I  do  not 
make  it.  I  advertise  the  letter  that  Dr.  Pemberton's 
wife  gave  me,  that  I  once  was  associated  with  her 
husband  in  the  manufacture  of  'Coca-Cola.'  O. — 
And  you  knew  how  to  make  it  before  the  present 
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Coca-Cola  people  got  the  formulas?     A. — I  think 
she  stated  that  to  me." 

J.  C.  MAYFIELD  (Rec,  2438) : 

"The  facts  are  that  I  did  make  'Coca-Cola'  be- 
fore the  present  'Coca-Cola'  people  bought  Dr. 
Pemberton's  interest,  and  I  had  the  'Coca-Cola* 
formula.  Mrs.  Pemberton  gave  me  that  certificate, 
— certified  it  before  a  notary  pviblic, — because  it  was 
the  facts  in  the  case.  Vou  call  my  attention  to  the 
fact  that  in  the  answer  above  quoted  I  used  the 
present  tense:  'I  don't  make  it,' — that  is,  that  I 
don't  make  'Coca-Cola' ;  I  meant  there  that  I  did 
not  make  and  label  my  goods  'Coca-Cola,'  but  I 
did  make  the  same  goods  and  label  it  'Koke.'  I  did 
not  say  it  there,  but  that  is  the  facts  in  the  case, — 
the  same  goods  from  the  same  formula." 

Why,  if  any  one  were  to  ask  Mayfield  today  if  he 
were  making  "Coca-Cola,"  he  would  tell  them,  ''No," 
that  he  is  making  "Koke,"  but  that  it  is  made  accord- 
ing to  the  original  formula  for  "Coca-Cola"  that  Dr. 
Pemberton  originated,  (except  for  the  modification  made 
necessary  by  the  Food  &  Drugs  Act).  If  he  had  been 
representing  to  the  public  that  he  was  making  "Coca- 
Cola,"  plaintiiT  would  probably  have  sued  him  long  ago 
for  unfair  competition  for  attempting  to  sell  his  goods 
as  its  goods. 

Then  plaintiff  parades  the  following  except  from  the 
"Rice  Record:" 

"You  claimed  that   the    Coca-Cola    people    got 
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Pemberton's  formula  and  that  you  were  entitled  to 
it?  A. — No,  sir,  they  bought  it  from  Pemberton. 
Q. — You  have  been  claiming  all  the  time  that  you 
had  the  'Coca-Cola'  formula?  A. — Not  the  'Coca- 
Cola'  formula."  : 

Now.  these  questions  were  being  propounded  to  May- 
held  from  the  dope  supplied  by  Mrs.  Diva  Brown,  and 
it  is  evident  that  she  knew  Mayfield  had  made  these 
claims  all  along,  and  that  she  told  Judge  Allen  so,  and 
got  him  to  ask  the  questions  so  as  to  open  the  door  for 
an  examination  into  the  'Koke'  formula.  Rice  was 
charged  with  grand -larceny,  and  the  warrant  stated  that 
the  value  of  the  "Celery-Cola"  formula  was  somewhere 
m  the  neighborhood  of  several  thousand  dollars. — at 
any  rate  it  was  of  sufficient  value  to  make  its  theft 
g rand -\3.\'ceny  as  distinguished  from  />^f/y-larceny.  It 
was  stated  that  the  "Celery-Cola"  formula  was  a  secret 
fornmla,  hence  its  enhanced  value  as  a  trade  secret.  Al- 
len adopted  in  his  cross-examination  the  shrewd  theory 
that,  if  the  formula  were  not  a  secret,  and  if  there  were 
other  formulas  in  existence  just  like  it,  or  similar  there- 
to, then  its  enhanced  value  as  a  secret  formula  would  be 
exploded,  and  the  grade  of  the  offense  would  be  reduced 
from  grand-larceny  to  petty-larceny,  with  only  a  nominal 
punishment.  It  was  upon  this  theory  that  the  magistrate 
gave  him  great  lattitude  in  prying  into  all  the  details 
of  the  "Celery-Cola"  formula,  and  in  permitting  him 
to  ask  all  kinds  of  questions  about  other  similar  form- 
ulas. Of  course,  if  Mayfield  had  admitted  that  he  also 
had  the  "Koke"  formula  at  that  very  time,  and  that  it 
was  similar  in  many  respects  to  the  "Celery-Cola"  form- 
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ula,  Allen  would  have  immediately  launched  into  a  min- 
ute cross-examination  as  to  all  the  details  of  that  form- 
ula, under  the  guise  of  attempting  to  show  that  it  was 
identically  the  same  as  the  "Celery-Cola"  formula,  and 
Mrs.  Brown's  object  would  have  been  accomplished. 
Mayfield  was  just  sharp  enough  to  sense  all  this,  and 
so,  as  he  says,  in  referring  to  the  answers  he  made  to 
these  questions  (Rec,  2437)  : 

■*I  evaded  them  along  that  line  because  they  were 
immaterial  and  did  not  have  any  bearing  on  the 
case  at  issue.  As  before  stated,  my  property  was 
at  stake,  and  that  is  why  I  answered  those  questions 
along  there  as  I  did." 

Under  the  heading  "Manufacture  of  Koke  in  Bir- 
mingham and  Nashville,"  plaintiff  has  gotten  up  an- 
other "deadly  parallel."  In  one  column  plaintiff  quotes 
.statements  of  Mayfield  to  the  effect  that  the  J.  C.  May- 
held  Mfg.  Co.  bottled  all  his  soda  water  flavors,  includ- 
ing "Koke,"  in  Birmingham,  and  that  in  Nashville  the 
same  company  "manufactured"  "Koke."  In  the  other 
column  is  an  excerpt  from  Mayfield's  testimony  in  the' 
■Rice  Record"  in  which  he  made  the  statement  that  the 
J.  C.  Mayfield  Mfg.  Co.  was  doing  nothing  then  but 
supplying  the  Celery-Cola  Co.  with  the  two  specialties, 
Celery-Cola"  and  "Pepsi-Nola,"  that  it  was  not  manu- 
facturing anything  at  the  time  but  "Celery-Cola,"  and 
that  the  Celery-Cola  Co.  was  not  manufacturing  any- 
thing at  the  time  except  the  two  specialties  referred  to, 
although  it  did  other  business.  In  the  "Rice  Record" 
Mayfield  was  speaking  specifically  of  the  corporation 
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known  as  the  J.  C.  May  field  Mfg.  Co.,  which  was  in- 
corporated at  X^ashville,  Tenn.,  and  to  which  the  "Celery- 
Cola"  business,  formula,  and  trade-mark  had  been  duly 
and  formally  assigned  in  writing.  He  had  never  as- 
signed the  "Koke"  business  to  that  concern,  but  had 
always  owned  and  conducted  that  business  individually, 
up  to  the  time  of  the  organization  of  the  Koke  Company 
of  America.  It  was  so  alleged  in  the  answer  (  Rec, 
40),  and  has  been  so  stated  by  Mayfield  all  through  his 
deposition.     PV)r  instance, — 

J.  C.  MAYFIELD  (Rec,  1616): 

"After  I  bought  out  Mr.  E.  H.  Bloodworth,  / 
continued  and  continuously  manufactured  and  sold 
'Koke'  up  to  the  organization  of  the  Koke  Company 
of  America." 

And  again  (Rec,  2423) : 

"There  appears  in  the  'Rice  Record'  the  follow- 
ing questions  and  answers :  '0. — Mr.  Mayfield,  what 
business  is  the  J.  C.  Mayfield  Co.  engaged  in?  A. 
■ — They  have  contracts  with  the  Celery-Cola  Co.  on 
their  specialties.  Q. — What  specialties?  A. — Cel- 
ery-Cola and  Pepsi-Nola."  Those  were  the  only  two 
things  the  J.  C.  Mayfield  Mfg.  Co.  had  just  that 
time.  I  individually  owned  the  'Koke'  formula.  It 
was  not  owned  by  the  J.  C.  Mayfield  Mfg.  Co.,  but 
by  me  as  an  individual." 

And  again  (Rec,  2430-1): 

"On  pages  24  and  25  of  that  record  appears  these 
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questions  and  these  answers:  'Q. — Mr.  Mayfield, 
what  does  your  company  manufacture  besides  this 
'Celery-Cola?'  A. — That  is  all  they  do.  Q. — Does 
this  Celery  Cola  Co.  manufacture  anything  except 
Celery  Cola?  A. — They  do  other  business,  but  do 
not  manufacture  anything  else  except  these  two 
drinks.'  The  facts  are  that  those  two  specialties  is 
what  they  manufactured.  The  Celery-Cola  Co.  had 
a  license  from  the  Mayfield  Mfg.  Co.  to  manufac- 
ture those  two  specialties.  *  *  *  They  bought  other 
extracts  and  manufactured  other  syrups,  and  they 
bought  other  things  and  sold  them  on  the  market. 
*  *  *  When  I  say  the  Celery-Cola  Co.  nianufactiir- 
cd  the  'Celery-Cola,'  I  mean  they  mixed  the  syrup." 

Mayfield  was  president  and  principal  owner  of  both 
the  Mayfield  Mfg.  Co.  and  the  Celery-Cola  Co.,  and 
he  manufactured  his  "Koke"  in  the  same  building  which 
those  companies  occupied,  and  carried  on  his  "Koke" 
business  under  the  trade-name  of  whichever  company's 
building  he  happened  to  be  in  at  the  time,  and,  naturally, 
in  speaking  loosely  of  the  matter,  he  stated  that  one  or 
the  other  of  those  companies  manufactured  or  bottled 
his  "Koke."  But  of  course,  in  strictness,  they  did  not 
do  so,  because  they  did  not  own  the  product  or  the  busi- 
ness. Mayfield  just  took  advantage  of  their  facilities  to 
manufacture  and  market  "Koke." 

For  example  (Rec,  1664): 

"After  I  bought  in  with  Mr.  Schuyler  in  the  vine- 
gar business  I  bought  out  Ensley  &  Moody  [who 
had  been  running  the  Celery-Cola  Bottling  Co.  prior 
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thereto  in  Birmingham  J  *  *  *  I  took  over  the  vine- 
gar business  and  took  over  the  botthng  business, 
and  united  them,  under  the  name  of  j.  C.  Mayfield 
Mfg.  Co." 

Here  it  is  aj^parent  that  he  was  conducting  the  vinegar 
business  and  the  botthng  business  as  an  individual  un- 
der the  trade-name  of  J.  C.  Mayfield  Mfg.  Co.,  and  that 
it  was  not  the  Nashville  cori)()rati()n  to  which  he  referred 
at  all. 

'J'hcn  plaintiff  tries  to  make  out  a  contradiction  by 
urging  that,  after  Mayfield  had  stated  that  the  various 
companies  made  the  various  products,  he  turned  around 
and  stated  that  he  made  all  of  them  personally.  Of 
course,  the  companies  were  mere  legal  entities  and  could 
not  actually  manufacture  anything  themselves.  'Phey 
held  to  act  through  some  person  as  agent,  and  what  May- 
field  here  stated  was  that  he  was  that  agent  who  actually 
did  tlie  manuf'icturing. 

J.  C.  MAVFIELD  (  Rec.  2431 )  : 

'"1  am  asked  t(^  state  whether  at  that  time  the 
Colery-Cola  Co.  made  the  Koke,  or  whether  the 
j.  C.  Mayfieid  Mfg.  Co.  made  it,  or  who  did  make 
it.  *  '  •'  I  manufac^i'red  all  the  stuff, — not  only 
'Celery -Cola,'  and  'Pepsi- Xola,'  and  (but)  manu- 
factured the  'Koke.'  " 

Under  the  heading,  "Manufacture  of  Koke  in  St. 
Louis  and  Nashville,"  (Plaintiff's  original  brief,  p.  ^7), 
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plaintiff  displays  some  wonderful  ingenuity.     It  quotes 
from  Mayfield's  testimony  (Rec,  1595)  as  follows: 

"I  went  to  St.  Louis  to  see  if  I  could  not  organize 
a  company  there.  It  was  a  bottling  company.  *  *  * 
Maybe  I  stayed  there  until  1900,  sometime  in  1900. 
Then  I  went  from  there  to  Nashville.  I  was  all 
the  time  making  'Celery-Cola'  and  'Koke.'  " 

But  where  plaintiff'  has  placed  the  eclipses,  plaintiff' 
has  omitted  the  important  statement,  immediately  fol- 
lowing the  phrase,  "It  was  a  bottling  company,"  reading 
as  follows:  "and  made  arrangements  to  get  the  goods  on 
the  market,  hut  ■zee  did  not  succeed." 

Evidently  plaintiff'  was  here  building  up  a  straw  case 
to  be  demolished  later.  It  referred  to  the  testimony  of 
Norville  N.  Leaver  (Rec,  2035)  and  John  H.  Bohne 
(Rec,  2041)  who  were  connected  with  the  Celery-Cola 
Co.  of  St.  Louis,  in  1903  and  1904,  which  concern  was 
operated  by  Jerome  and  Mrs.  Brooks  (Rec,  2445)  and 
which  no  one  pretends  ever  had  any  license  to  deal  in 
"Koke,"  or  ever  in  fact  mixed  any  "Koke  syrup,  or  hand- 
led it  in  any  way),  and  then  triumphantly  asserted  that, 
because  these  two  parties  never  heard  of  "Koke"  dur- 
ing their  connection  with  that  concern,  therefore  May- 
held  is  "successfully  impeached."  Plaintiff  also  "im- 
peaches" Mayfield  by  the  witness  M.  J.  Handley  (Rec, 
1989),  of  Nashville,  by  stating  that  he  was  president 
of  the  Tennessee  Carbonating  Supply  Co.,  that  this  con- 
cern had  a  contract  with  the  J.  C.  Mayfield  Mfg.  Co. 
in  Nashville  to  supply  it  with  two  of  its  products, — 
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"Celery-Cola"  and  "Pepsi-Nola," — and  that  he  never 
heard  of  the  J.  C.  Mayfield  Mfg.  Co.  ever  selling  any 
product  under  the  name  of  "Koke."  Handley  says  (Rec, 
1990) : 

"I  don't  know  whether  or  not  the  J.  C.  Mayfield 
Mfg.  Co.  was,  as  a  matter  of  fact,  manufacturing 
a  number  of  different  specialties,  I  couldn't  say.  We 
handled  'Celery-Cola,'  'Pepsin-Ola,'  and  very  lit- 
tle '\^ig-0.'  Of  course,  I  don't  pretend  to  say  pos- 
itively that  the  J.  C.  Mayfield  Mfg.  Co.  was  not 
manufacturing  and  selling  a  product  by  the  name 
'Koke;'  I  don't  know  what  they  were  manufactur- 
ing. *  *  *  So  far  as  I  knew  they  may  have  been 
manufacturing  a  product  called  'Koke.'  *  *  *  Now 
I  want  to  say  another  thing, — when  we  first  began 
the  business  it  was  on  Market  St.,  and  J.  C.  May- 
field  had  a  laboratory  in  the  rear  of  the  building 
(jver  there.  Xow,  I  noticed  him  ship  the  stuff'  out 
of  there,  but  1  never  knew  what  it  was, — put  it  up 
in  barrels  and  shipped  it  away,  and  I  never  knew 
what  it  was, — put  it  up  in  barrels  and  shipped  it 
away,  and  I  never  knew  what  it  was.  I  couldn't 
say  whether  it  was  'Koke'  or  not." 

Plaintiff'  then  called  several  witnesses  in  an  effort  to 
show  that  "Koke"  was  not  manufactured  in  l)irming- 
ham.  The  main  witness  was  W.  M.  Smith  (  Rec,  1893  ), 
and  he  set  the  pace  for  all  the  others.  He  said  ( Rec, 
1899): 

"I  don't  consider  it  dishonorable,  or  a  sign  of  a 
lack  of  integritv,  to  deliberately  falsify." 
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Evidently  he  believed  in  putting  his  convictions  into 
practice  (Rec,  1897) : 

"Yes,  sir,  I  beliberately  told  you  a  falsehood  when 
you  asked  me  the  (juestion,  and  I  confess  publicly  be- 
fore the  court  that  I  falsified  on  that  occasion." 

This  is  the  pitiful  wretch  who  produced  "the  little  slip 
with  'Koke'  printed  on  it,"  which  plaintiff  has  taken  the 
trouble  to  reproduce  on  page  93  of  its  brief,  and  who 
testified  that  Mayfield  handed  him  this  slip  at  the  time  of 
speaking  to  him  with  reference  to  being  a  witness  in  be- 
half of  defendants  in  this  case.  He  said  on  direct  ex- 
amination (Rec, 1894) : 

"^  es,  sir,  on  March  4th.,  or  5th.,  of  this  yeas,  Mr. 
J.  C.  Mayfield,  Sr.,  stopped  me  on  3rd.  Avenue  and 
20th.  St.,  Birmingham,  and  asked  me  to  wait  a  min- 
ute. He  called  me  off  to  one  side  and  said,  *We  are 
having  court  up  here  at  the  Tutweiler  Hotel.  I 
want  you  to  come  up  there.  Maybe  you  can  do  me 
some  good.  We  are  bottling  a  drink  called  'Koke.' 
and  I  know  you  have  seen  the  stuff"  that  we  bottle. 
All  you  have  to  do  is  to  go  u])  there  and  tell  them  we 
have  been  bottling  that  stuff.'  He  handed  me  a  little 
slip  w^ith  'Koke'  printed  on  it.  After  that  he  asked 
me  what  I  was  doing  then,  and  I  told  him  I  was  in 
the  automobile  business,  but  was  not  working  just 
then.  'Well,'  he  said,  'maybe  after  this  case  is  over, 
perhaps  I  could  give  you  a  job  in  Louisiana  in  the 
bottling  plant  down  there.'  He  took  down  my  ad- 
dress and  gave  me  that  little  slip.  This  little  slip 
marked  Plaintiff"s  Rebuttal  Exhibit  66  is  a  slip  just 
like  the  one  that  Mr.  Mayfield   handed   me,   but    I 
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didn't  notice  about  the  number  of  it.  I  told  Mr. 
Mayfield  I  didn't  know  whether  I  could  go  down 
there  or  not,  but  if  I  could  do  him  any  good  I  would 
like  to  if  there  was  any  possible  chance;  I  didn't 
know  whether  I  could  or  not." 

On  cross-examination  he  said  (  Rec,  1896-7)  : 

"XO. — Xow  1  will  ask  vou,  jMr.  Witness,  if  Mr. 
Mayfield  didn't  ask  \()u  it  you  remembered  his  nam- 
ing 'Koke'  in  IJirminoham  in  1904.  1^)05.  and  1906, 
and  if  }ou  didn't  make  the  statement,  in  the  presence 
of  Mr.  j.  C.  Mayfield  and  \V.  F.  Xorman,  that  you 
did  remember  that  he  made  'Koke,'  and  if  you  didn't 
go  on  and  describe  the  label  with  which  the  product 
was  labeled?  A.— Mr.  Mayfield  asked  me  to  say 
that.  XO. — On  the  contrary,  didn't  Mr.  Mayfield 
ask  you  whether  or  not  he  had  made  'Koke'?  A. — 
He  asked  me,  yes,  sir.  XO. — If  you  remembered 
his  making  'Koke'  ?  .\. — He  asked  me  did  I  remem- 
ber it  and  I  told  him  }es.  XQ. — And  you  told  him 
yes?  A. — \'es.  XQ. — And  I  now  ask  you  wheth- 
er or  not  you  didn't  come  into  this  hotel  then, — the 
Tutweiler  Hotel, —  in  the  i)resence  of  J.  C.  Mayfield 
and  \V.  F.  Xorman  and  me, — A.  !>.  Littleton, — and 
make  the  statement  to  me  that  you  remembered  his 
making  'Koke,'  and  labeling  it  'Koke,'  and  that  you 
washed  his  'Koke'  bottles,  and  that  your  recollection 
on  that  was  clear,  and  if  you  didn't  describe  the 
'Koke'  label  to  me?  A. — Ves,  sir.  XO. — That 
statement  you  now  say  it  untrue?  A. — I  didn't  say 
it  was  untrue,  I  tell  you  I  did  say  that.  XO. — You 
told  me  that  was  true,  that  you  remembered  that  at 
that  time?  A. — Yes,  sir.  XQ. — \\>11,  was  it  a 
fact,  did  you  remember  it,  or  did  you  not  remember 
it?     A. — I  did  remember  it." 
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This  creature's  versatility  in  downright  lying  is  truly 
amazing.  On  his  direct  examination  he  said,  ( Rec, 
1894),  "I  told  him  [Mayfield]  I  was  in  the  automobile 
business,  but  icas  not  working  just  then."  On  cross-ex- 
amination he  said  (Rec,  1896)  :  "No,  sir,  I  was  not  dis- 
satisfied with  the  position  I  had.  I  wanted  to  change  and 
go  to  New  Orleans  because  I  had  kin  people  down  there." 
On  re-direct  examination  he  said  (Rec,  1898):  "You 
say  that  if  1  have  any  statement  to  make  as  to  why  I 
made  the  statement,  which  I  now  say  is  false,  to  Mr.  Lit- 
tleton and  the  gentlemen  he  has  named,  I  can  go  ahead 
and  state  it;  well,  I  simply  made  the  statement  because  / 
zvas  out  of  a  position,  and  I  thought  maybe  there  was  a 
chance  for  me  getting  a  position, — /  had  tried  to  get  a 
position  in  toicn  and  there  wasn't  a  possible  chance."  On 
re-cross-examination  he  said  (  Rec,  1898-9)  :  "\'ou  ask 
if  I  would  sell  my  honor  and  my  integrity  for  a  mess  of 
pottage;  I  don't  know  exactly  whether  I  would  or  not. 
Vou  ask  if  I  didn't  state  to  you  on  cross  examination 
that  I  had  a  job  here  at  the  time,  and  that  I  was  well  satis- 
fied with  it ;  /  had  a  job,  but  the  job  wasn't  paying  nie 
enough  money,  ^^ou  ask  if  I  didn't  just  this  minute  tell 
Mr.  Hirsch  that  /  zcas  out  of  a  job  and  looking  for  one: 
yes,  /  Zi^'as  out  of  a  job.  *  *  *  ^^xi  ask  if  I  didn't  just 
make  the  statement  to  you  that  the  job  I  had  icas  entirely 
satisfactory,  and  that  /  had  no  reason  for  making  a 
change  except  the  fact  of  my  kin  people  living  in  Neiv 
Orleans:  you  ask  if  I  didn't  just  make  that  statement; 
sure  I  did.  *  *  *  ^^ou  ask  if  I  now  make  the  statement 
that  the  inducement  which  impelled  me  to  sacrifice  my 
honor  and  integrity  and  to  come  up  here  and  deliberately 
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falsify,  was  to  get  clown  to  New  Orleans  to  my  kin  peo- 
ple,— if  that's  the  price  I  was  willing  to  pay  for  selling 
my  honor  and  integrity;  no,  not  exactly.  I  wasn't  un- 
dertaking to  sell  my  honor.  *  *  *  You  ask  which,  then,  is 
the  truth,  the  fact  that  I  had  a  job  or  didn't  have  one: 
i  had  a  job  with  the  Jitney  Motor  Car  Co.  \o\\  ask 
which  is  the  truth,  that  I  was  satisfied,  or  not  satisfied, 
with  the  job:  I  wasn't  satisfied  with  the  money  I  was  get- 
tmg  at  u\\  trade  of  automo1)ile  mechanic.  The  job  was 
satisfactory,  all  excei:)t  I  wasn't  getting  enough  salary. 
You  ask  which  one  of  the  statements  is  true,  that  I  want- 
ed to  go  to  New  Orleans  to  he  leith  my  kin  people,  or  that 
I  wanted  to  go  there  on  aecount  of  yettincj  a  better  job: 
I  wanted  to  (/et  a  better  job.  You  ask  if  I  repeat  the 
statement  that  I  wanted  to  go  to  mv  kin  ])e()ple:  T  haven't 
seen  them  since  I  was  a  baby,  and  don't  know  anything 
about  them.  All  I  know  is  they  are  down  there,  and 
that's  all.  \'es,  sir,  I  would  like  to  go  down  there  to  see 
these  people,  who  are  utter  strangers  to  me  and  who  I 
have  never  seen  in  my  life,  and  that's  the  impelling  in- 
ducement that  made  mc  want  to  leave  a  fine  city  like  Bir- 
mingham and  go  down  to  a  place  like  New  Orleans." 
(See  J.  C.  Mayfield,  Rec,  2450). 

Will  Harrow,  a  gentleman  of  color,    is    another    hot 
specimen.      He  said  (  Rec,  1025-6)  : 

"I  started  work  for  the  ./.  ('.  Mayfield  Mfg.  Co.  in 
1006  or  1907,  and  worked  there  about  a  year  and  a 
half  or  two  years.  *  *  *  ^'es,  sir,  I  was  working  for 
the  Celery-Cola  Bottling  Co.  You  say  you  thought 
I  told  Mr.  Hirsch  a  moment  ago  that  I  was  working 
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for  the  J.  C.  May  field  Mfg.  Co. ;  he  was  running  the 
Celery-Cola  Company  on  Morris  Ave.,  so  they  said. 
I  was  working  on  Morris  Ave.  for  the  Celery-Cola 
Co.  ^  es,  sir,  I  now  say  I  w^as  working  for  the  Cel- 
ery-Cola Co.  at  2116  Morris  Ave.,  and  not  for  /.  C. 
May  field.  "S'ou  ask  if  I  mean  to  say  I  don't  know 
the  name  of  the  company  I  was  working  for;  yes, 
sir,  I  know  it.  You  ask  which  one  I  was  working 
for;  I  was  working  for  the  /.  C.  May  field  Mfg.  Co. 
You  say,  then,  that  I  was  not  working  for  the  Cel- 
ery-Cola Co. ;  he  was  bottling  it  at  the  time  I  worked 
for  him.  You  again  ask  which  one  of  these  com- 
panies I  was  with ;  I  worked  for  the  /.  C.  May  field 
Mfg.  Co.  on  Morris  Ave.  *  *  *  You  again  ask  which 
company  I  was  working  for ;  I  was  working  for  the 
Celery-Cola  Co.,  I  suppose.  You  say  that  just  a 
minute  ago  I  said  I  was  working  for  the  /.  C.  May- 
field  Mfg.  Co.;  that's  where  I  zi'as  working  at." 

There  is  no  telling  where  this  vagabond  did  work, — 
whether  for  the  J.  C.  May  field  Mfg.  Co.,  or  the  Celery- 
Cola  Co.,  or  the  Celery-Cola  Bottling  Co.,  or  for  J.  C. 
Mayfield  individually.  He  says  he  started  as  bottle 
washer, — at  whichever  plant  it  was, — and  later  got  a 
job  bottling  (Rec,  1926).  He  says,  "He  was  making  a 
lot  of  drinks  there."  (Rec,  1927).  He  says  that,  be- 
sides the  soda  water,  they  handled  "Hope- Ale,"  some 
bitters,  and  cider  and  vinegar.  (1927).  He  admits 
he  don't  know  the  brands  they  put  on  the  cider,  or  what 
was  on  the  labels.  "I  can't  remember  about  them  at  all," 
he  says.  (1927).  He  can't  remember  the  dififerent 
brands  labeled  on  the  vinegar.  As  to  the  soda  waters,  he 
says  all  he  can  remember  are  strawberry,  lemon,  orange 
phosphate,   'Celery-Cola,"  and  "Pepsin-Ola,"      (1928), 
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and  adds,  "I  won't  say  l)iit  there  was  others,  but  these  is 
what  I  can  remember.  There  may  have  been  others. 
That's  been  a  long  time  ago,  and  there  may  have  been 
others  that  I  can't  now  remember  the  names  of, — yes, 
sir,  that's  right,  there  may  have  Ijeen  others."  (1928). 
He  achnits  he  can't  read  or  write  (1927).  He  admits 
that  he  didn't  handle  any  of  the  barrel  stuff  that  went 
out,  and  that  he  doesn't  know  what  labels  were  jnit  on 
the  syrup  barrels  (Rec,  1930). 

S.  A.  Ellis  is  another  typical  witness  in  this  grou]).  He 
says  (Rec,  1843): 

'T  was  connected  with  J.  C.  Mayfield,  Sr.,  in  the 
soft  drink  business  in  1902,  I  believe  it  was.  *  *  *  He 
was  manufacturing' drinks  of  different  kinds,  I 
couldn't  name  all  that  he  handled,  I  don't  know.  The 
concern  was  called  the  Celery-Cola  Co.  "S'ou  ask 
-what  was  the  name  of  the  syrup  he  was  manufactur- 
ing; well,  I  don't  know^  that  he  said.  He  was  manu- 
facturing 'Celery-Cola,'  syrup,  or  Cola  syrup,  I 
think  that  was  what  they  called  it.  *  *  *  'Celery- 
Cola'  was  the  principal  thing  that  was  being  deliv- 
ered from  the  wagons.  He  also  had  some  other 
drinks,  soft  drinks  of  diff"erent  kinds, — diff'erent 
flavors,  you  know.  1  don't  recall  to  mind  now  the 
names  of  any  of  the  others  besides  'Celery-Cola.'  " 

This  witness  is  in  a  fine  position  to  prove  that  "Koke" 
was  not  manufactured  and  sold  in  Birmingham  by  some 
one  of  the  various  companies  in  which  Mayfield  w^as  in- 
terested, during  his  connection  with  the  Celery-Cola  Co. ! 
And  he  is  typical. 
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L.  M.  Barclift  is  another  of  the  same  stripe.  He  says 
he  entered  the  em])loy  of  the  J.  C.  Mayfield  Mfg.  Co.,  in 
1902  (Rec.,  1844),  but  that  he  had  previously  been  em- 
ployed by  the  O.  L.  (iregory  Vinegar  Co.  and  the  Schuy- 
ler Vinegar  Co.,  which  Mayfield  later  bought  out  ( 1844), 
and  that  "I  was  a  vinegar  salesman  primarily."  *  *  *  I 
had  a  trade  in  vinegar  and  cider,  and  I  was  sent  out  on 
the  road  primarily  to  sell  vinegar  and  cider,  that  was  my 
business.  If  I  handled  any  soft  drinks  at  that  time,  my 
main  idea  was  to  sell  vinegar  and  cider."  (Rec,  1846). 
It  is  not  apparent  just  why  a  vinegar  salesman,  who  spent 
all  his  time  on  the  road  selling  vinegar  and  cider,  should 
be  called  to  advise  the  court  as  to  what  different  soda 
Avater  brands  and  flavors  were  being  manufactured  and 
sold  in  Birmingham  by  J.  C.  Mayfield.  That  this  man  is 
another  wailful  perjurer  is  plain.     He  says  (Rec,  1848) : 

"Before  I  came  and  sat  in  this  chair,  I  had  not 
talked  to  any  one  on  this  subject, — on  this  question, 
— on  this  case,  about  what  I  have  been  testifying 
here.  No,  sir,  I  have  not  repeated  to  anyone,  either 
wholly  or  in  substance,  what  I  have  said  in  this 
room,  nor  any  part  of  it.  *  *  *  Mr.  Bodeker  and  I 
were  walking  up  the  street,  and  we  talked  about  sev- 
eral different  things, — about  Mr.  Patton,  an  officer 
who  used  to  be  here,  a  friend  of  mine,  getting  shot 
and  died.  Anything  else  I  talked  about  had  nothing 
to  do  with  this  present  matter,  except  that  Mr.  Bod- 
eker brought  me  up  here  and  introduce  me." 

Then  he  turned  around  and  admitted  (Rec,  1850) 
that  sixty  days  before  that  he  had  received  a  long  dis- 
tance telephone  call  in  Chattanooga    from    George    H. 
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Bodeker  asking  him  to  come  to  Birmingham ;  that  he 
went  to  Birmingham  in  response  to  the  call ;  and  that  he 
went  to  Bodeker's  office  in  the  Brown-Marx  Building,  in 
Birmingham,  and  dictated  to  Bodeker's  stenographer  a 
full  and  complete  statement  "in  regard  to  this  business, — 
practically  the  same  as  you  have  been  asking  this  morn- 
ing." He  first  said  that  when  "she  took  my  statement 
down,  /  don't  think  there  z<'as  anyone  present  but  the 
stenographer,  but  Mr.  Bodeker  came  in  later."  Then  he 
turned  around  and  admitted  that  "I  believe  Mr.  Bodeker 
asked  me  the  questions  in  front  of  the  young  lady,  ^'ou 
say  that  I  said  I  made  a  statement  first,  and  Mr.  Bode- 
ker came  in  later,  and  you  ask  if  that  is  what  I  mean  to 
say;  I  mean  to  say  that  I  was  there, — he  zcas  there  when 
the  young  lady  took  it  down,  and  then  she  wrote  it  oti, 
and  I  signed  it  after  he  left, — he  asked  me  the  questions 
and  she  took  them  down  in  short-hand,  and  wrote  it 
down  and  handed  it  to  me  and  signed  it.  Mr.  Bodeker 
had  gone."  (1850).  This  statement  which  the  witness 
says  he  dictated  to  Bodeker's  stenographer  is  in  evidence 
as  Plaintiff's  Rebuttal  Exhibit  2  {Rec,  1853).  In  re- 
gard to  this  statement,  Barclift  was  asked :  (Rec,  1854)  : 

"Vou  ask,  if  there  is  any  difference  between  my 
testimony  and  my  signed  statement,  which  you  shall 
accept  as  true ;  bring  me  up  again, — give  me  a  new 
chance.  Well,  what  I  have  testified  to  here  is  the 
truth,  as  far  as  I  know.  There  might  be  a  differ- 
ence in  the  questions  asked  me  here  and  in  the  state- 
ment."    (Rec,  1854). 

DAVID  EARLE  MOODY  (  Rec,  1883-5)  : 
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"The  principal  territory  I  travelled  was  within  a 
radius  of  100  miles  of  Birmingham.  *  *  *  I  was  con- 
stantly on  the  road  during  that  time.  *  *  *  I  made  a 
specialty  of  'Hope- Ale,'  and  sold  more  of  that  than 
anything.  *  *  *  I  had  nothing  to  do  with  the  manu- 
facture of  any  of  these  specialties  which  either  the 
Mayfield  Mfg.  Co.  or  the  Celery-Cola  Co.  were  get- 
ting out.  I  was  merely  a  salesman,  and  had  noth- 
ing to  do  with  the  laboratory  end  of  it.  I  passed 
through  the  laboratory  occasionally,  but  not  often. 
I  don't  know  of  my  own  knowledge  all  the  things 
that  were  made  there,  and  I  don't  pretend  to  testify 
positively  as  to  everything  that  was  made  there.  I 
only  know  the  things  given  me  to  sell,  and  if  they 
made  anything  else  there,  any  other  product  under 
any  other  name,  if  it  didn't  happen  to  be  given  to  me 
to  sell,  why,  of  course,  I  didn't  know  about  that." 

i'B.  U.  HOPPER,  when  asked  if  Mr.  Mayfield  made 
any  extract  or  syrup  called  "Koke,''  replied  (  Rec,  1892) : 

*'It  has  been  so  long  ago  that  I  don't  remember. 
Of  course,  he  could  have  made  it,  and  I  couldn't  say 
that  he  didn't  make  it.  *  *  *  He  was  making  a  num- 
ber of  these  extracts,  but  'Celery-Cola'  was  the  thing 
he  was  pushing.  However,  along  with  that  he  was 
making  a  lot  of  little  extracts  and  syrups  and  there 
was  quite  a  number  of  them.  I  couldn't  say  that  I 
could  name  them  all,  at  all." 

J.  T.  ENSLEY  (Rec,  1904) : 

"Yes,  sir,  he  was  making  a  number  of  extracts, 
and  I  don't  pretend  to  remember  all  the  extracts  he 
was  making, — I  couldn't  call  all  the  names.  *  *  *  It 
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is  possible  he  could  have  made  it  ['Koke']  without 
my  knowing  about  it." 

Thomas  Dixon  is  a  negro.  He  admits  that  "I  don't 
know  the  number  of  dififerent  brands  of  cola  drinks  Mr. 
Mayfield  was  making  and  selling  at  the  time.  I  can't 
remember  whether  he  was  selling  two  or  three  or  not,  be- 
cause there  were  different  soda  wates,  you  know."  (Rec, 
1910). 

He  says  he  worked  for  the  Mayfield  Mfg.  Co.  about 
1902  or  1903  (Rec,  1907),  and  that  "I  was  the  boss  of 
the  negroes,  and  would  be  after  all  the  negroes  who 
handled  the  vinegar.  I  certainly  did  see  that  they  put 
the  proper  labels  on  it,  but  I  can't  remember  the  name  of 
a  single  brand  of  vinegar  he  put  out."     (Rec,  1908). 

GEORGE  E.  ANDERSON  (colored),  says  that  he 
worked  for  the  J.  C.  Mayfield  Mfg.  Co.  from  1902  to 
1905,  and  that  during  all  that  time  Dixon  "was  not  a  su- 
perintendent of  the  colored  people  there  at  all."  ( 1918). 
He  says  that  during  the  whole  of  that  period  Dixon  was 
the  drayman  (1918). 

HOMER  BREWER  is  a  negro  employe  of  the  Coca- 
Cola  Bottling  Co.  in  Birmingham.  He  says  (Rec, 
1912): 

"I  haven't  been  talking  to  anybody  about  my  testi- 
mony in  this  case.  No,  sir,  I  never  breathed  it  to  a 
living  soul  before  I  entered  this  room  just  now.  No- 
body on  earth  knew  what  I  was  going  to  testify  to 
until  I  came  into  this  room  and  took  that  chair.  No, 
sir,  Mr.  Bodeker  over  there  never  did  see  me  about 
it,  nor  did  Mr.  Pierce.     Nobody  at  the  Coca-Cola 
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bottling-  plant  ever  talked  to  me  about  my  testimony. 
Yes,  sir,  I  was  in  the  other  room  just  now.  You 
ask  if  Mr.  Pierce  was  in  there,  too;  I  don't  know 
Mr.  Pierce.  No,  sir,  I  was  not  talking  about  my 
testimony  in  this  case  in  the  other  room.  I  don't 
know,  sir,  how  they  knew  what  I  knew  about  it. 
\'ou  ask  if  they  just  dreamed  it;  I  don't  know,  sir, 
how  they  knew  about  it." 

•He  says  he  worked  for  the  Celery-Cola  Co.  at  one 
time.  "That's  all  I  did  around  there,  just  washed  bot- 
tles, and  I  don't  know  anything  else  that  was  going  on 
there  at  all  except  the  bottles  I  would  wash."  (Rec, 
1913). 

TOM  ANDERSON,  another  negro,  admits  that  he 
only  worked  for  Mr.  Mayfield  for  three  or  four  weeks, 
when  his  pay  was  cut,  and  thereupon  he  got  a  job  with 
the  Celery-Cola  Bottling  Co.,  (Rec,  1914)  which  was 
then  owned  and  operated  by  Ensley  &  Moody  (Rec, 
1917),  and  which  nobody  pretends  ever  bottled  "Koke." 
He  also  says  that  Dixon  was  the  drayman  and  not  the 
negro  boss  (Rec,  1916). 

MACK  CRAWFORD,  still  another  negro,  was  also  a 
drayman.  He  says  (Rec,  1921):  "I  didn't  hault  any- 
thing but  'Celery-Cola'  as  I  know  of.  I  didn't  know  no 
other  name  but  'Celery-Cola,'  that's  the  only  name  I 
know  of."    (Rec,  1921). 

WALTER  THOMAS,  still  another  negro,  was  an- 
other  one   of   the   draymen.     He   says    (Rec,    1922) : 
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"That's  all  I  ever  hauled,  'Pepsin-Ola'  and  'Celery-Cola.' 
I  never  hauled  any  of  the  other  products  that  they  made, 
that's  all  I  know  of." 

W.  J.  GARRETT,  (  Rec,  1985) : 

"Oh,  yes,  it  is  (juite  possible  that  he  might  have  made 
a  product  'Koke'  and  sold  it  as  such.  They  made  a  good 
many  different  things  back  there,  and  he  was  always  a 
great  hand  to  be  experimenting  all  along." 

Finally  C.  J.  Pogue  is  brought  forth  in  the  disguise  of 
an  ardent  adherent  of  defendants,  forced  to  take  the 
stand  against  his  will,  and  confessing  with  the  greatest 
reluctance  the  awful  wickedness  of  defendants. 

But  plaintiff's  chief  detective,  H.  B.  Pierce,  in  an  un- 
guarded moment,  thoroughly  exposed  this  transparent 
pose.    ifRec,  2100-1): 

"Bodeker  and  his  detective  agency  were  employ- 
ed in  this  case  about  March  5th.,  when  we  were  in 
Birmingham  taking  the  defendants'  testimony.  Mr. 
Bodeker  was  in  the  room  during  the  taking  of  de- 
fendants' testimony,  and  that  is  the  time  when  he 
was  employed.  *  *  *  Bodeker  was  employed  in  this 
case  to  help  locate  the  former  employes  in  Birming- 
ham of  the  Celery-Cola  Co.  between  the  years  1901 
and  1910.  *  *  *  I  couldn't  tell  you  how  long  C.  J. 
Pogue  was  assisting  Mr.  Bodeker.  *  *  *  I  do  not 
know  how  much  C.  J.  Pogue  was  paid  for  his  ser- 
vices in  this  case  on  behalf  of  the  Coca-Cola  Co.  *** 
I  don't  know  how  many  times  Bodeker  had  seen 
Pogue  before  he  was  examined  in  this  case.    I  don't 
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know  what  information  Pogue  gave  Bodeker  other 
than  the  statement  he  made  to  him.  Bodeker  se- 
cured a  statement  from  Pogue  before  the  latter  w^ent 
on  the  stand.  Just  what  that  statement  was  I  don't 
(know.  *  *  *  I  understand  that  statement  was  given 
sometime  between  March  and  June." 

Thus  it  is  seen  that,  while  f^ogue  was  pretending  to  be 
assisting  defendants  in  locating  the  former  employes  of 
Mayfield's  various  Birmingham  companies,  he  was  all 
the  time  in  the  pay  of  the  Coca-Cola  Co., — playing  a 
double  game, — and,  instead  of  honestly  trying  to  locate 
these  former  emi)loyes  for  defendants,  he  was  doing  his 
best  to  keep  defendants  from  finding  them,  and  at  the 
same  time  carroling  them  for  plaintiff.  This  accounts 
for  the  difficulty  defendants  had  in  rounding  up  May- 
field's  former  employes,  and  the  facility  with  which 
plaintiff  got  hold  of  them. 

The  little  play  Pogue  made  about  not  wishing  to  turn 
over  to  plaintiff  the  packages  of  letters  and  documents 
which  he  pretended  he  was  compelled  to  produce  in  re- 
sponse to  a  subpoena  duces  tecum,  was  easy  to  see 
through.  Pierce  admited  that  Pogue  was  in  Bodeker's 
pay,  and  doing  all  in  his  power  to  assist  Bodeker  in  get- 
ting evidence  to  use  against  defendants,  and  it  is  a  safe 
bet  that  Bodeker,  or  plaintiff's  counsel,  or  someone  with 
enough  discretion,  carefully  went  through  the  papers 
Pogue  had  before  the  snbpoeua  duces  tecum  was  ever  is- 
sued, and  saw  to  it  that  Pogue  would  not  produce  any 
papers  that  might  prove  of  benefit  to  the  defendants. 
Under  the  circumstances,  therefore,  there  is  nothing  at 
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all  remarkable  in  the  fact  that  in  none  of  the  letters,  pa- 
pers, or  documents  produced  by  Pogue  did  the  name 
"Koke"  appear.  PlaintilY  was  too  smart  to  make  a  slip 
of  that  kind.  If  Pogue  had  really  been  acting  in  the  in- 
terest of  defendants  instead  of  plaintiff,  he  would  have 
informed  Mayfield  that  he  had  all  these  old  letters  and 
files  at  the  time  defendants  were  taking  their  testimony, 
because  he  knew  defendants  were  moving  heaven  and 
earth  to  find  some  of  their  old  "Koke"  labels,  letter-heads, 
price-lists,  advertisements,  etc. 


J.  C.  MAYFIELD  (  Rec.  2450) 


"Pogue  did  not  mention  to  me,  nor  did  he  inti- 
mate to  anyone  in  my  presence,  that  he  had  these 
letters  which  he  has  produced,  or  any  documents  of 
any  kind  or  character  referring  to  the  'Koke'  busi- 
ness, or  the  'Celery-Cola'  business,  or  any  business 
in  which  I  was  engaged." 

But  he  told  the  Coca-Cola  people  that  he  had  them, 
otherwise  they  never  would  have  known  it,  and  that  ex- 
])lains  why  it  was  that  defendants  could  not  produce  any 
of  these  papers,  while  plaintiff  had  no  difficulty  what- 
ever in  doing  so. 

Pogue's  refusal  to  answer  the  question  as  to  whether 
or  not  Mayfield  manufactured  "Koke"  in  Birmingham, 
is  so  manifestly  a  by-play  that  it  is  ludicrous.  Pogue 
knew  perfectly  well  that  defendants  knew  he  knew  that 
Mayfield  made  and  sold  "Koke"  in  Birmingham,  and 
that  if  he  denied  knowledge  of  the  fact,  he  would  be 
prosecuted  for  |)erjury,  and  no  doubt  convicted,  so  he 
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could  not  afford  to  answer  straight  out  as  plaintiff  wish- 
ed him  to;  but  he  made  the  little  by-play  referred  to  in 
order  to  convey  the  impression  that  if  he  had  answered, 
his  answer  would  have  been  detrimental  to  the  defend- 
ants, thus  seeking  to  accomplish  the  same  result  without 
any  of  the  attending  risk.  . 

Another  instance  of  this  kind,  showing  what  an  in- 
fernal scamp  Pogue  is,  is  this  ( Rec,  1857) : 

"I  was  in  f]irmingham  at  the  time  of  the  trial  of 
the  case  of  The  State  v.  Melville  Riee.  *  *  *  I  had  a 
colored  fellow  I  always  called  'Dick,'  whose  name  I 
have  been  told  is  James  Dixon.  I  understood  that 
he  was  arrested  about  the  time  of  the  trial  of  the 
case  of  The  State  v.  Melville  Riee.  I  found  him  in 
jail,  and  I  suppose  he  was  arrested.  You  ask  if,  as  a 
matter  fact,  I  found  at  his  house  certain  material 
that  came  from  the  Celery-Cola,  or  the  J.  C.  May- 
field  Mfg.  Co.;  I  think  Mr.  Bodeker  found  some 
things  in  his  house  which  I  identified  as  the  proper- 
ty of  this  company.  You  ask  if  I  placed  those 
things  in  his  home;  well,  I  object,  I  refuse  to  an- 
swer that  question.  I  refuse  to  answer  it  on  the 
ground, — I  refuse  to  answer  it  on  the  ground  of 
incriminating  myself." 

On  pages  95  and  96  of  plaintiff's  brief  are  quoted  ex- 
tracts from  Mayfield's  testimony  in  the  Rice  case  to  the 
effect  that  the  first  formula  he  wrote  was  the  "Celery- 
Cola"  formula,  which  was  eighteen  years  ago.  Mayfield 
was  asked  concerning  this  statement,  and  replied  (Rec, 
2427) : 
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''You  ask  what  the  tacts  are  with  reference  to 
the  formula  for  Celery-Cola  and  the  formula  for 
Koke, — which  was  the  first  formula;  Koke  was  the 
first  formula.  In  response  to  the  question  asked 
me  in  the  Rice  Record,  if  the  Celery-Cola  formula 
was  the  first  one  that  /  made,  I  replied  thereto,  'Yes, 
sir/  because  the  Celery-Cola  formula  w^as  the  first 
formula  that  Dr.  Pemberton  and  I  made, — later  that 
I  really  felt  that  I  made  myself.  Xow  I  believe  I 
can  claim  that  I  made  the  Celery-Cola  formula  my- 
self. I  do  not  claim  to  have  made  the  Koke  form- 
ula. I  had  absolutely  nothing  to  do  with  that.  Dr. 
Pemberton  made  that, — that  is  what  I  bought  out." 

On  pages  109,  110,  and  111  of  plaintilT's  brief  appear 
reproductions  of  some  letters,  and  the  inference  is  at- 
tempted to  be  drawn, — for  what  purpose  is  not  apparent, 
— that  "Celery-Cola"  at  that  time  had  nux  vomica,  or 
strychine,  in  it.  Mr.  Mayfield  testifies  concerning  these 
letters  on  pages  2440-6  of  the  record,  and  completely  re- 
moves any  foundation  for  the  inferences  sought  to  be 
drawn. 
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SCHEDULE  III. 

The  Color  and  Taste  of  the  Drink. 

Caramel  Coloring. 

(a). — Testimony  of  Defendants'  Witnesses. 

J.  A.  BERMUDEZ,  a  chemist.  New  Orleans.  ( Rec, 
1496) : 

"I  have  known  of  caramel  coloring  ever  since  I 
have  been  in  the  drug  business, — since  about  1876 
or  77.  I  was  with, — in  1876  or  77, — P.  L.  Quis- 
acks,  Z7  Royal  Street,  who  used  caramel  coloring  at 
that  time  for  all  soda  fountain  syrups.  Mostly  all 
soda  fountain  syrups  are  colored  with  caramel, — 
take  sarsaparilla,  vanilla,  banana." 

DAMA  DIEHL,  who  has  bottled  soft  drinks  for  47 
years  and  who  now  manufactures  "Star-Cola,"  Nash- 
ville.    (Rec,  1088): 

"Caramel  coloring  is  the  least  injurious,  that  is 
the  reason  we  use  caramel  coloring.    It  is  sugar." 

JOHN  D.  FLETCHER,  manufacturer  of  "Fletcher's 
Cola,"  Nashville.    (Rec,  1091-2) : 

"We  color  our  drink  with  caramel.  It  is  cheaper 
than  anything  else  and  it  is  permitted  under  the  law 
under  all  of  the  states  without  having  to  put  'Arti- 
ficiallv  colored.  It  is  not  a  delterious  coloring  at  all, 
and  it  makes  a  beautiful  red  colored  drink  *  *  *.  I 
do  not  know  of  anything  else  that  would  take  the 


105 


place  of  caramel  coloring.     My  chemist  that  I  had 
with  me  for  several  years  never  used  anything  else. 

LEE  HAGAN,  manufacturer  of  "Ko-Nut"  and  Afri- 
Cola,"  Atlanta.     (Rec.  12<)2)  : 

"I  color  our  drink  with  caramel  coloring.  Cara- 
mel is  cheapest.  ^'  *  *  It  is  of  vegetable  origin  and 
stands  the  acids  better  than  anything  we  can  get." 

(b). — Admissions  of  Plaintiff's  Witnesses. 

DR.  JOHN  A.  WESENER,  Chicago.     (Rec,  926)  : 

''Caramel  has  been  in  use  as  a  coloring  matter  for 
beverages,  oh,  for  a  long  time,  a  great  many  years. 
I  should  say  it  was  used  prior  to  the  Civil  War.  Yes, 
it  is  now  a  universal  coloring  matter  which  is  used 
extensively  for  coloring  all  kinds  of  drinks.  It  is 
one  of  the  oldest  coloring  matters  on  the  market  and 
is  perfectly  harmless." 

DR.  WILLIAM  P.  HEATH,  of  the  Pratt  Labora- 
tory, Atlanta.     (  Rec,  417)  : 

'"Caramel  coloring  has  been  in  use  a  long  time.  It 
has  been  in  universal  use  for  coloring  all  kinds  of 
beverages, — not  only  soda  water  drinks,  but  whis- 
kies, wines  and  beer  and  flavoring  extracts  as  long 
as  I  can  remember.  *  ^i'  *  It  is  the  most  universally 
used  coloring  among  the  food  products.  *  *  *  It 
is  absolutely  harmless  as  a  coloring  matter." 

DAVE  S.  BAUER,  a  retail  druggist.  Mobile.    (Rec, 
544)  : 
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"Caramel  is  recognized  as  a  standard  brown  col- 
oring matter  for  syrups,  and  is  in  universal  use,  and 
was  in  such  use  when  I  was  a  boy.  I  am  42  years 
old  and  caramel  has  been  used  as  a  coloring  for 
syrups  ever  since  I  can  remember  by  every  druggist 
I  have  come  in  contact  with." 

F.  M.  GREEN,  a    retail    druggist,    Atlanta.     (Rec, 
454) : 

"Caramel  was  used  at  that  time  ( 188  and  prior 
thereto)  almost  universally  as  a  coloring  matter  for 
drinks  that  we  wanted  to  color  a  brown  color.  That 
is  the  only  thing  they  could  color  them  with  and 
get  by  with  it.  I  mean  by  that  that  caramel  would 
not  make  a  nmddy  precipitate  and  things  of  that 
kind.  Other  coloring  matter  would  make  a  muddy 
precipitate." 

I.  L.  James,  a  retail  druggist,  Atlanta.     (Rec,  461)  : 

"I  have  made  root  beer  myself.  *  *  *  We  colored 
it  with  burnt  sugar, — caramel.  That  material  has 
been  in  universal  use  for  coloring  beverages,  and 
we  have  used  it  to  color  vanilla  flavoring." 

ASA  G.  CANDLER,  President  of  the  Coca-Cola  Co. 
(Rec,  379): 

''Yes,  I  think  I  did  handle  burnt  sugar  or  caramel 
coloring.  Now,  I  made  many  a  batch  of  caramel 
coloring.  In  those  days  [prior  to  1886]  it  was  used 
in  the  drug  business.  *  *  *  Yes,  I  said  caramel  is  a 
standard  coloring  matter." 
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Soda  Fountain  Beverages  Same  Color  as  Coca- 
Cola  That  Preceded  It  In  the  Market. 

(a). — Testimony  of  Defendants*  Witnesses. 

ADAM  DIEHL,  who  has  bottled  soda  water  for  47 
years  and  who  now  manufactures  "Star-Cola,"  Nash- 
ville (Rec.  1082-3): 

"We  have  been  Ijottling  soda  water  for  47  years. 
*  =i=  *  We  have  been  jjutting  out  those  two  drinks, 
— sarsaparilla  and  root  beer, — for  47  years  and  both 
have  been  the  same  color  all  that  time.  *  *  *  The 
color  of  these  drinks  is  a  caramel  color. — the  same 
color  as  *Coca-Cola."  We  color  those  drinks  with 
burnt  sugar  coloring, — caramel  coloring." 

J.  A.  BERMUDEZ,  a  chemist.  New  Orleans  (Rec, 
1496) : 

"Quisacks  get  out  a  ))reparati()n  which  is  sold 
through  the  fountain  as  'Mead.'  That  is  put  out 
by  McClasky.  That  has  been  on  the  market  here 
a  long  time  prior  to  1877.  *  *  *  It  is  colored  with 
caramel.  It  cannot  be  colored  w^ith  anything  else 
because  at  that  time  aniline  dies  were  not  known." 

PATRICK  J.  GILLIAN,  President  of  the  Crescent 
City  Seltz  &  Mineral  Water  Co.,  New  Orleans  (Rec, 
1501-2): 

"The  name  of  oiu-  concern  is  the  Crescent  City 


108 


Seltz  &  Mineral  Water  Co.  I  have  been  connected 
with  that  concern  since  '76.  *  *  "^  I  know  that  all 
the  time  in  the  Crescent  City  Seltz  &  Mineral  Water 
Co.  we  bottled  sarsaparilla.  *  *  ^'  We  colored  sar- 
saparilla  with  sugar  coloring, — caramel  coloring. 
Sarsaparilla  coloring  should  be  the  same  color  all 
the  time.  *  *  '''  It  is  supposed  to  be  always  the  same 
color.  I  have  seen  Coca-Cola.  It  is  pretty  much 
the  same  [color]  as  the  sarsaparilla  we  made.  I 
have  heard  that  they  made  sarparailla  in  1847, — 
that  was  the  first  factory  that  was  put  up  here, — 
but  I  wasn't  in  the  business  at  that  time.  Some  of 
the  other  beverages  that  have  been  colored  with 
caramel  coloring  since  1868, — well,  most  any  of  the 
colored  drinks,  they  are  colored  with  it,  I  think." 

TOM  COLLINS,  bartender,  Chattanooga  Rec,  988) : 

"I  have  known  the  drinks  root  beer  and  sarpar- 
illa  ever  since  I  have  been  in  Chattanooga, — about 
28  years.  The  color  of  sarparilla  and  root  beer  is 
about  the  same  as  Coca-Cola." 

JOE  QUINN,  bartender.  Chattanooga  (Rec,  pp.  991- 
2): 

"I  am  40  years  old.  *  *  "i"  I  have  handled  root 
beer  and  sarparilla.  I  have  known  these  two  drinks 
all  my  life.  *  *  *  They  all  have  that  dark  color,  I 
should  say  between  a  brow^nish  and  black  color.  I 
could  not  distinguish  a  glass  of  Coca-Cola  from  a 
glass  of  root  beer  by  the  color." 

E.  W.   FREEMAN,  bartender,  Chattanooga   (Rec, 
975-978) : 
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"I  also  handle  in  my  place  of  business  sarsaparilla 
and  root  i)eer.  *  *  "^^  I  have  known  those  drinks  for 
years  (Rec.,  975).  *  '''  '^  I  have  heard  of  and  hand- 
led root  beer  and  sarparilla  all  the  time  I  have  heard 
of  and  handled  Coca-Cola.  I  knew  of  those  two 
drinks,  sarsaparilla  and  root  beer,  before  I  ever 
heard  of  Coca-Cola.  They  were  the  same  color  at 
that  time  as  now.     (  Rec,  978) . 

F.  E.  HOOPER,  a  retail  grocer,  Chattanooga  (Rec, 
999) : 

"Root  beer  has  been  on  the  market  a  great  many 
years." 

A.  W.  STAXL1£\',  proprietor  of  ihc  Stag  Hotel  and 
Bar,  Chattanooga  (Rec,  1004): 

"I  have  handled  sarparilla  and  root  beer, — how 
long  I  cannot  tell, — it  has  been  a  great  many  years, 
though,  sarsaparilla.  The  color  of  these  drinks 
compared  with  the  color  of  Coca-C(^la, — I  guess 
about  the  same  color." 

(b). — Admissions  of  Plaintiff's  Witnesses. 

C.  G.  PETERS,  a  retail  druggist  for  28  years,  New 
Orleans  (Rec,  655): 

"I  have  handled  a  lot  of  these  drinks  like  root 
beer  and  sarsaparilla.  The  coloring  matter  in  root 
beer  is  burnt  sugar, — what  we  call  caramel.  The 
coloring  of  sarsaparilla,  and  root  beer,  and  Coca- 
Cola,  is  very  much  alike.  There  is  no  distinction  to 
the  ordinary  eye.    T  have  been  handling  sarsaparilla 
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and  root  beer  for  28  years.  I  was  handling  it  be- 
fore I  ever  handled  Coca-Cola, — before  I  ever  heard 
of  Coca-Cola." 

DAVE  S.  BAUER,  a  retail  druggist,  Mobile  (Rec, 
543-4) : 

"I  have  been  in  the  drug  business  24  or  25  years, 
during  which  time  I  have  been  dispensing  at  my 
soda  fountain  root  beer  and  sarsaparilla  and  drinks 
of  that  kind.  Sarsaparilla  has  been  on  the  market 
to  my  knowledge  since  I  have  been  in  the  drug  busi- 
ness and  longer, — as  long  as  the  Pharmacopoeia  has 
been  in  existence.  I  should  say  it  has  been  in  ex- 
istence 50  years,  if  not  longer.  The  color  of  the 
soda  fountain  sarsaparilla  syrup  during  this  time 
has  varied  according  to  the  strength  used  by  each 
particular  dealer, — I  might  make  my  sarsaparilla 
syrup  thicker  than  anybody  else's  and  mine  of  course 
would  have  a  darker  color;  however,  it  has  all  had 
the  same  general  color,  which  is  brown.  I  have 
made  sarsaparilla  syrup  myself,  and  I  have  colored 
it  with  burnt  sugar  or  caramel  coloring.  Since  I 
have  known  sarsaparilla  syrup  as  a  soda  fountain 
beverage  it  has  been  colored  with  caramel  coloring. 
Yes,  I  have  also  handled  root  beer  for  the  same 
number  of  years.  It  has  been  known  longer  than 
I  have  been  in  business.  It  has  always  had  that 
same  dark  brown  color.  *  *  *  In  general  color  they 
[Coca-Cola  and  sarsaparilla]  are  alike, — as  a  mat- 
ter of  fact  both  have  a  dark  brown  color,  and  so  has 
root  beer." 

I.  L.  JAMES,  a  retail  druggist,  Atlanta  (Rec,  461- 
2): 
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"You  ask  what  other  drinks  are  on  the  market 
similar  to  Coca-Cola  in  color;  well,  root  beer  re- 
sembles Coca-Cola  in  color, — foams  a  little  more, — 
and  sarsaparilla;  of  course,  sarsaparilla  and  root 
beer  are  similar.  *  *  *  I  do  not  known  what  is  the 
difference  in  color  between  a  glass  of  root  beer  and 
sarsaparilla  as  served  at  a  soda  fountain  and  a  glass 
of  Coca-Cola.  Coca-Cola  might  be  a  shade  lighter, 
1  don't  know.  It  is  very  hard  to  tell  the  difference. 
I  don't  think  the  ordinary  customer  coming  in,  if 
he  saw  a  glass  of  one  and  a  glass  of  the  other  sitting 
on  the  counter  could  tell  the  difference  between 
them." 

F.  M.  GREEN,  a  retail  druggist  for  22  years,  Atlanta 
(Rec,  453-4): 

"Root  beer  and  sarsaparilla  are  colored  with  car- 
amel. I  remember  seeing  sarsaparilla  on  the  foun- 
tain ever  since  I  was  a  small  boy.  I  am  now  42  years 
of  age.  I  have  seen  it  since  I  was  10  years  old  any 
way, — that  is  to  say,  I  have  seen  it  on  the  market 
for  32  years  and  it  has  been  substantially  the  same 
color  during  all  of  that  time  that  it  is  today.  *  *  * 
I  have  made  sarsaparilla  and  root  beer  myself  way 
back  there  years  ago  and  I  used  caramel  to  color 
it.  *  *  *  I  have  seen  'Moxie'  and  that  is  a  deep 
brown  color.  *  *  *  It  is  along  the  same  kind  of  color 
[as  Coca-ColaJ.  '''  '"  *  I  have  seen  'Moxie'  on  the 
market  [since]  about  1888." 

W.  L.  SAMS,  one  of  plaintift''s  traveling  salesmen 
i\ec,,  337)  : 
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''I  have  seen  root  beer  when  I  was  10  years  old 
that  had  the  same  color  it  has  today.  *  *  *  I  have 
seen  sarsaparilla  during  the  time  I  have  been  in 
business  of  the  same  color  it  is  today.  Yes,  I  have 
seen  'Moxie'  and  it  is  similar  in  color  to  root  beer 
and  sarsaparilla." 

ALEXANDER  CRUICKSHANK,  proprietor  of 
cigar  store  and  soda  fountain,  Atlanta  (Rec,  465): 

"  'Moxie'is  a  soda  fountain  beverage." 

F.  C.  PEACE,  one  of  plaintiff's  detectives,  says  he 
has  seen  "Moxie"  and  that  it  is  similar  in  color  to  "Coca- 
Cola."  (Rec,  2205-6). 

DR.  JOHN  A.  WESENER,  a  chemist,  Chicago  (Rec, 
926): 

"Yes,  I  think  that  root  beer,  sarsaparilla,  and 
'Moxie'  and  drinks  of  that  character,  were  on  the 
market  and  sold  prior  to  1886.  I  could  not  say 
whether  they  were  colored  with  caramel  at  that  time, 
because  I  never  made  any  tests  at  that  time,  but 
caramel  could  have  produced  the  color  that  they 
had." 

WILLIS  E.  VENABLE,  former  manufacturer  of 
"Coca-Cola,"  and  a  soda  fountain  proprietor  since  1867 
(Rec,  590-1): 

"I  sold  root  beer  at  that  time  [1887],  certainly, 
— vanilla,  lemon,  strawberry,  sarsaparilla,  and  prob- 
ably 50  other  different  drinks  that  somebody  got  out. 
I  cannot  remember  whether  I  had  been  selling  this 
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root  beer,  and  sarsaparilla,  and  such  things,  before 
I  heard  of  Coca-Cola.  I  don't  think  I  had  ever  sold 
any  root  beer  before  that,  but  I  sold  sarsaparilla.  I 
don't  remember  whether  sarsaparilla  was  at  that 
time  about  the  same  color  it  is  now.  I  suppose  it 
was, — that  is  all  made  about  the  same  color.  I  think, 
about,  as  well  as  I  remember." 

ASA  c;.  CAXDLER,  I'resident  of  the  Coca-Cola  Co. 
CRec.  378-9): 

'A'ou  ask  if  in  my  drug  business  from  '84  to  '87 
]  handled  any  other  beverages;  *  *  *  we  sold  liquor 
and  I  do  not  know  really  w hat  we  did  sell.  *  *  *  We 
had  a  syrup  called  sarsaparilla  and  put  it  in  the  soda 
fountain.  *  *  *  I  don't  remember  that  we  made  it, 
we  may  have, — anybody  made  it  so  far  as  I  know, 
sarsaparilla  syrup.  *  *  ''^  The  color  of  that  sarsa- 
])arilla  syrup  was  brown,  1  think, — yes,  1  think  it 
was  a  dark  reddish  ])rown." 

F.  M.  ROIUXSOX,  a  stockholder  and  director  in  the 
Coca-Cola  Co.  (Rec,  358)  and  for  22  years  its  Secre- 
tary (Rec,  ^53),  when  asked  if  there  were  any  other 
soda  fountain  beverages  of  the  same  color  as  Coca-Cola 
at  and  i)rior  to  the  time  Coca-Cola  was  first  introduced, 
replied,  "I  expect  there  was."  (  Rec,  361  ). 

In  Chas.  H.  //ires  Co.  r.  Consiniicrs  Co..  100  Fed.,  809 
(C.  C.  A. -7)  it  was  said  that  the  predecessors  of  the 
Chas.  E.  Hires  Company  began  to  make  what  has  since 
become  known  as  "Hires'  Root  Beer,"  in  1877. 

In  Moxie  Nerve  Pood  Co.  v.  Maddo.v,  152  Fed.,  494, 
It  was  said  that  "Moxie"  was  first  placed  in  the  market 
early  in  1885  and  that  it  was  a  beverage  "resembling  in 
color  the  ustial  extract  of  vanilla." 
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SCHEDULE  IV. 

DEFENDANTS  AND  THEIR  PREDECESSORS  HAVE  MADE 
AND  SOLD  SOFT  DRINKS  EXACTLY  LIKE  PLAINTIFF'S  IN 
COLOR,   TASTE,   AND    EVERYTHING   ELSE,   SINCE    1888. 

(a). — The  cola  drink  known  as  "Koke." 

A.  O.  MURPHY',  of  Barnesville,  Ga.,  says  that,  when 
ihe  Pemberton  Medicine  Co.  was  formed  on  January 
14th,  1888  (Rec.,  1287;  defendants'  exhibit  22),  Dr. 
Pemberton  conveyed  to  it  the  "Coca-Cola"  formula  and 
business  (Rec,  1280  and  that  thereafter  the  partner- 
ship manufactured  and  sold  "Coca-Cola"  (Rec,  1282). 
He  says : 

"The  color  of  that  syrup  was  identical  with  the 
color  of  *Coca-Cola'  syrup  today,  and  about  the 
same  in  taste.  *  *  *  The  color  and  taste  of  that 
product  we  were  manufacturing  then  under  the 
name  of  'Coca-Cola'  was  the  same,  as  far  as  I  can 
see,  as  that  now  manufactured  by  the  Koke  Com- 
pany and  called  'Koke.'  "  (Rec,  1282). 

Later  they  changed  the  name  of  their  "Coca-Cola" 
to  "^'um-^'um,"  but  the  product  itself  remained  the 
same.   (Rec,  1283). 

T.  C.  BANKS,  of  Newman,  Ga.,  but  formerly  of  At- 
lanta, the  brother-in-law  of  E.  H.  Bloodw^orth,  deceased, 
at  whose  home  Bloodworth  lived  while  in  Atlanta  (Rec, 
408-9),  says  that  the  "Coca-Cola"  which  the  Pember- 
ton Medicine  Co.  manufactured  and  sold  in  1888  "was 
a  dark  mahogany.  ""  *  *     It  tasted  like  the  'Coca-Cola' 
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you  get  now, — practically  the  same  taste  (Rec,  1409). 
He  says  that  later,  after  the  Peniberton  Medicine  Co. 
changed  the  name  of  its  product  from  "Coca-Cola"  to 
'Koke,"  the  product  itself  remained  the  same.  "If  there 
was  any  difiference  between  this  preparation  they  called 
"Koke'  and  the  preparation  called  'Coca-Cola,'  I  could 
not  tell  it  frt)m  drinking  it  and  looking  at  it.  It  appeared 
to  be  the  same.  It  was  supposed  to  be  practically  the 
same  ])roduct,  1  think,  under  a  different  name."  (Rec, 
1410). 

MISS  MARION  P>L(K)I)\VORTH,  daughter  of  E. 
H.  Bloodworth,  deceased,  says,  in  speaking  of  the  Peni- 
berton Medicine  Co.,  in  which  her  father  was  a  partner 
(Rec,  1262): 

"I  used  to  go  down  to  the  place  of  business  every 
few  days.  I  drank  that  'Coca-Cola'  they  were  mak- 
ing. They  were  making-  a  dark  brown  red  syrup. 
It  tasted  like  'Coca-Cola'  tastes  now  and  it  looked 
like  'Coca-Cola'  (Rec,  1262-3).  *  *  *  They  made 
this  'Coca-Cola"  three  or  four  months,  then  they 
still  made  it  and  called  it  'Koke.'  {  Rec,  1263).**  *  * 
My  father  and  Mr.  Maytield  continued,  after  Mr. 
Murphy  sold  out,  for  several  years, — I  think  it  was 
four  or  five  or  six  years.  All  that  time  they  con- 
tinued to  manufacture  and  sell  this  product  'Koke.'  " 
(Rec.  1267). 

J.  C.  MAVFIELI)  says  that,  after  Pemberton  trans- 
ferred the  "Coca-Cola"  business  to  the  Pemberton  Medi- 
cine Co.  in  January,  1888  (Rec,  1607),  "we  continued 
to  manufacture  and  sell  'Coca-Cola'  syrup  under  that 
name   for  two  or  three  months."   (Rec,   1610).     Then 
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Lhey  changed  the  name  to  "Koke."  (  Rec,  1612-13).  "The 
product  was  no  different  from  the  product  'Coca-Cola,' 
— there  was  no  dift'erence  between  the  product  which  we 
thereafter  labeled  'Koke,'  and  'Coca-Cola/  We  con- 
tinued to  manufacture  'Koke'  by  the  same  formula  that 
old  Dr.  Pemberton  turned  over  to  us  as  the  'Coca-Cola' 
formula."  (  Rec,  1614). 

It  is  admitted  by  plaintift"s  officers  that  Mayfield, 
Murphv,  Bloodworth  and  Pemberton,  forming  the  Pem- 
berton Medicine  Co.,  manufactured  and  sold  a  cola  bev- 
erage in  1888  which  had  the  same  color  and  taste  as 
"Coca-Cola." 

ASA  Cx.  CANDLER,  President  of  the  Coca-Cola  Co. 
(Rec,  382): 

'^\fter  this  transfer  April  14th,  1888  *  *  *  they 
*  *  *  operated  the  Pemberton  Medicine  Co., — that 
is  it,  yes.  That  company's  business  was  manufac- 
turing 'Wine  of  Coca,'  and  they  undertook  to  manu- 
^  facture, — it  was  a  hair  dye,  and  they  had  'Globe 
Flower  Cough  Syrup'  and  'Compound  Stillingia,' 
and  shortly  after  I  bought  'Coca-Cola'  they  started 
out  manufacturing  a  soda  fountain  drink  which 
was  as  near  like  'Coca-Cola'  in  color  as  they  could 
get  it, — that  is,  a  man  named  Mayfield  that  was  con- 
nected with  that  company, — and  called  it  'Yum- 
"Wini.'  '•'  '''  '■'  I  am  not  certain  whether  that  was 
manufactured  by  the  Pemberton  Co.  or  by  J.  C. 
Mayfield, — he  seemed  to  be  the  active  man  in  it; 
Dr.  I'emberton  was  a  sick  man  at  that  time.  *  *  * 
I  think  Mr.  Bloodworth  was  in  it,  since  you  men- 
tion it,  and  Mr.  Murphy.  Yes,  that  is  right,  they 
were  running  the  Pemberton  Medicine  Co.  *  *  * 
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These  people, — Mayfield,  Bloochvorth  and  Murphy. 
— were  running-  the  Pemberton  Medicine  Co.  for 
awhile, — I  don't  think  they  ran  it  long, — and  they 
were  manufacturing  a  drink  similar  to  'Coca-Cola' 
at  that  time.  (Rec,  383). 

]\  M.  ROBINSON,  a  stockholder  and  director  of  the 
Coca-Cola  Co.  and  formerly  Secretary  thereof  ( Rec, 
359-360,364-5): 

"As  to  the  associates  who  Dr.  Pemberton  had 
in  the  Pemberton  Medicine  Co.,  I  just  remember 
that  a  man  by  the  name  of  Mayfield  was  one  of 
them  and  Mr.  Bloodworth  was  another  one, — I  don't 
just  remember  his  name  now, — Murphy,  I  guess  it 
was  (Rec,  360).  =!"  *  *  They  did  a  medicine  and 
Extract  business.  They  manufactured  these  articles 
that  are  enumerated  there  in  the  Pemberton  Chem- 
ical business.  I  think  they  did  manufacture  drinks, 
— colas, — to  some  extent.  (Rec,  359)  *  *  *  The 
only  knowledge  I  have  as  to  whether  or  not  they 
manufactured  any  cola  syrups  was  ac(|uire(l  by  ob- 
servation. *  *  *  I  don't  know  anything  about  the 
quantities  the\-  manufactured  or  sold,  but  1  know 
just  as  well  as  I  know  that  Hagan  &  Dodd  manu- 
facture *Ko-Nut,"  but  I  don't  know  anything  about 
the  extent  of  it." 

J.  C.  MAYFIELD: 

"After  the  retirement  of  Muri)hy  in  June.  1888 
(defendants'  exhibit  jj )  and  the  death  of  Dr.  Pem- 
berton that  same  summer,  Mr.  Blooqdworth  and  I 
continued  to  manufacture  and  sell  'Koke'  until  1895. 
*  *  *  Then  I  bought  out  Mr.  Bloodworth  (  Rec, 
1615 ).  *  *  ^  After  I  bought  out  Mr.  E.  H.  Blood- 
worth, 1  continued  and  continuously  manufactured 
and  sold  'Koke'  up  to  the  organization  of  the  Koke 
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Co.  of  America,"  ( Rec,  1616)  whereupon  I  sold 
the  Koke  Co.  of  -America  all  my  interest  in  the 
*Koke'  business.  '''  '''  '''  The  Koke  Co.  of  America 
has  continuously  owned  the  'Koke'  business  from 
its  organization  down  to  date.  (Rec,  1617).  *  *  * 
This  product  'Koke'  has  always  been  the  same  color 
from  the  time  we  began  to  make  it  up  to  the  present 
time,  and  had  the  same  taste  substantially."  (Rec, 
1628). 

L.  A.  HOLLEV,  formerly  of  Roanoke,  i\la.,  but  now' 
of  Atlanta,  Ga.,  visited  J.  C.  Mayfield  at  his  place  of 
business  in  Atlanta  in  1895  or  '96  (Rec,  1274).  He 
says : 

"lie  was  manulacluring  some  drinks  al  that 
time.  I  drank  some  of  it.  *  *  '''  It  tasted  some- 
thing like  'Coca-Cola'  and  it  seemed  something  about 
the  same  color  as  'Coca-Cola,' — a  kind  of  dark 
brown  color."  (Rec,  1275). 

H.  C.  GRO\'ES,  a  retail  druggist  for  30  years,  Ocala, 
Fla.  (Rec.  1212-13): 

"I  know  J.  C.  Mayfield.  I  knew  him  when  I  was 
manager  of  the  store  in  the  spring  of  '88.  I  first 
met  him  at  my  store  in  Ocala,  Florida.  *  ''"  *  He 
was  soliciting  for  cola  drinks  at  that  time,  trying 
to  sell  me  cola  drinks.  The  name  of  that  drink 
was  'Koke,' — 'K-o-k-c'  *  '^  *  The  color  of  that 
svru])  was  a  dark  brownish.  I  have  seen  'Coca- 
Cola'  syrup.  I  judge  they  are  just  the  same, — this 
'Koke'  and  'Coca-Cola."  I  made  a  drink  of  it  and 
drank  it.  '•'  *  *  It  tasted  something  very  similar  to 
the  taste  of  'Coca-Cola.'  I  bought  some  of  it  at 
that  time.  '''  '^'  '■'  He  sent  me  more  after  that  and  I 
have  continued  to  handle  it  up  to  today,— continu- 
ously from  that  time  up  to  today."  (Rec.  1213). 
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GEORGE  R.   EDMONDSON,    proprietor    of    two 
drug  stores,  Atlanta  (Rec,  1299)  : 

"I  know  J.  C.  Mayfield.  I  first  met  him,  I  guess, 
in  '98  or  1900, — it  has  been  quite  a  long  time  ago. 
When  I  first  me  Mr.  Mayfield  he  was  here  engaged 
in  the  manufacture  of  a  soda  fountain  extract.  We 
bought  some  extract  from  him;  we  bought  some  of 
it,  I  guess,  from  time  to  time  five  or  eight  months 
before  he  left  Atlanta,  and  he  went  from  Atlanta 
to  Ijirmingham  and  we  got  some  after  he  left  At- 
lanta. It  was  very  similar  to  'Coca-Cola'  in  color; 
w^e  served  it  like  'Coca-Cola'  in  seven  ounce  glasses." 

F.  B.  McGRAW,  a  soda  water  bottler.  Gadsden.  Ala. 
ikec.  1313-14): 

"1  have  been  bottling  'Koke'  ever  since  1900.  I 
purchased  it  as  an  extract  from  J.  C.  Mayfield  right 
liere  in  Birmingham.  =*'  '-^  *  Sarsaparilla  and  'Koke' 
are  very  near  the  same  color.'' 

R.  J.  BAKER,  in  the  advertising  business  in  Birming- 
ham (Rec.,  1302): 

"Mayfield,  in  1902,  when  1  knew  him,  was  bottling 
'Koke'  (n-er  there  in  his  i)lace  of  business  at  2116 
Morris  Avenue.  I  knew  hini  in  a  business  w^ay  a 
good  man\'  years.  '^  '^  '•'  I  used  to  have  to  go  to  his 
])lace  of  business  to  collect  on  Saturdays,  *  *  *  and 
he  would  give  me  a  drink  of  this  'Koke.'  It  w^as 
*  *  *  a  syrup  just  like  "Coca-Cola,' — red  like  it. 
tasted  like  it." 

A.  S.  JOSEPH,  of  the  Alabama   Brewing  Co..   B.ir- 
mingham  (Rec,  1330)  : 

'1  first  knew  Mr.  Mayfield  in  1900  at  Birming- 
iham.     1  Ic  was  manufacturing  soft  drinks  and  ship- 
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ping  'Hop  Ale"  then.  *  '^^  *  Owing  to  the  large 
amount  of  business  we  had  with  Mr.  Mayfield  in 
the  delivery  of  what  was  known  as  car  lots,  con- 
sisting of  a  hundred  packages  of  'Hop  Ale,'  deliv- 
ering it  and  later  collecting  on  it, — which  brought 
me  to  his  place  of  business  sometimes  twice  a  day 
for  a  week.  ^^'  '^  '''  I  remember  he  was  manufactur- 
ing 'Celery-Cola'  and  'Koke.'  This  'Koke'  was  a 
soft  drink.  It  was  about  the  color  of  all  soft  drinks, 
— it  seems  to  me  the  appearance  was  about  on  a  par 
with   'Coca-Cola'   and  those  cola  ]3reparations." 

E.  1).  MOi\T(;OMER\\  formerly  shipping  clerk  for 
J.  C.  Mayfield,   Ilirmingham   (  Rec.,' 1356-7,   1363): 

"I  know  J.  C.  Mayfield.  *  *  '■'  I  was  with  him  in 
1908  in  business,  in  his  employ  in  1908.  *  *  *  He 
was  making  several  dififerent  drinks.  *  *  *  'Celery- 
Cola,'  'Pepsi-Nola'  *  *  *  'Creme'  and  'Koke.'  *  *  * 
This  stuff  'Koke'  that  was  made  down  here  where 
I  was  working  for  Mr.  Mayfield  looked  like  'Coca- 
Cola'  and  tasted  like  'Coca-Cola.'  " 

W.  F.  BOVLIN,  Nashville,  who  has  printed  "Koke" 
labels  for  |.  C.  Mavfield  since  about  1903,  says  (Rec, 
1073-4):    '  '    . 

"This  'Koke'  was  a  cola  syrup,  a  cola  drink.  '''  *  * 
I  have  never  seen  a  cola  beverage  not  the  same  gen- 
eral color.  I  have  never  tasted  a  cola  beverage  that 
didn't  have  the  same  general  taste." 

W.  M.  SI1)K1K3TT0M,  manager  of  Skalowskie's, 
Nashville,  and  who  has  been  in  the  retail  soda  water 
business  for  30  years  or  more  (Rec,  1162)  : 

"I  knew  J.  C.  Mavfield  fifteen  or  eighteen  years 
ago  at  Nashville  and  at   St.   Louis.     He  was  en- 
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gaged  in  manufacturing  soda  fountain  syrups. 
Among  other  syrups  he  was  manufacturing  was 
'Koke.'  The  taste  of  this  drink  from  the  beverage 
he  was  making  was  similar  to  all  cola  drinks.  *  *  * 
The  'Koke'  was  'Koke' — a  regular  cola  taste.  The 
color  *  *  '■'  was  dark,  verv  much  the  same  as  'Coca- 
Cola.'"  (Rec,  1262-3).  ' 

J.  B.  FREED,  soda  fountain  proprietor  and  confec- 
joner  for  14  years,  Nashville  (Rec,  1172): 

"I  knew  J.  C.  May  field  about  13  years  ago, — first 
met  him  in  Nashville.  *  *  *  He  was  engaged  in 
manufacturing  syrups, — 'Celery-Cola'  and  'Koke.' 
We  bought  from  him  continuously  since  I  began 
about  13  years  ago.  *  *  =^  This  syrup  ['Koke'] 
has  always  tasted  about  the  same  to  me  all  the 
time, — I  could  not  see  any  difference  in  it.  It  is 
somewhere  near  'Coca-Cola.'  *  '''"  *  The  color  of 
the  drink  made  from  this  [syruj)]  is  the  same  thing, 
— it  has  always  been  the  same  color  and  similar 
taste.  We  are  still  handling  that  product,  and 
'Coca-Cola,'  too,  and  always  have  during  the  past 
13  vears, — have  never  been  without  them.'' 


(b). — The  cola  beverage  known  as  "Celery- 
Cola." 

It  is  admitted  (Plaintiff's  brief,  j)]).  60,  61)  thai  J. 
C.  Mayfield  and  his  successors  have  continuously  manu- 
factured and  sold  "Celery-Cola"  since  1803.  Plaintiff 
says  in  its  brief  (p.  60),  "In  1893  he  put  upon  the  mar- 
ket a  drink  which  was  called  'Celery-Cola,'  "  and  then 
goes  on  to  sav  that  he  continued  to  manufacture  and  sell 
this   "Celerv-Cola"   until    1906.      As   a  matter  of   fact. 
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"Celery-Cola"  is  still  being  manufactured  and  sold  by 
one  of  Mayfield's  companies, — the  J.  C.  Mayfield  Manu- 
facturing Conij^any  (  Rec,  2446;  860-1 ). 

J.  C.  MAYFIELD  (Rec.  2436)  : 

"Celery-Cola  was  a  cafTein  drink.  *  *  '^  It  would 
be  classified  with  the  dope  drinks." 

R.  K.  SMITH,  head  dispenser  at  the  United  Cigar 
Stores  Company,  Nashville  (Rec,  1189): 

"I  think  about  the  first  time  I  heard  of  'Celery- 
Cola'  was  about  nine  or  ten  years  ago.  It  is  similar 
to  'Coca-Cola'  in  taste  and  color." 

W.  F.  BOVLIN,  president  of  the  American  Label 
Works,  Nashville  (Rec,  1073): 

"The  'Coca-Cola'  and  'Celery-Cola'  are  like  all 
those  cola  drinks.  I  could  not  tell  any  difiference 
from  the  other  cola  drinks.  *  *  '''  'Celery-Cola'  re- 
sembles all  these  cola  drinks.  As  compared  with 
'Coca-Cola,'  you  could  not  tell  the  difference."  (  Rec, 
107.). 

W.  M.  SIDEBOTTOM,  manager  of  Skalowski's. 
Nashville,  says  that  Mayfield  was  making  "Celery-Cola" 
in  Nashville  fifteen  or  eighteen  years  ago,  and  that  he 
was  handling  it  then.  (Rec.  1162).  He  adds  (Rec, 
1162-3): 

"The  'Celery-Cola"  was  similar  to  all  cola  drinks. 
*  *  *  The  color  was  dark,  very  much  the  same  as 
Coca-Cola." 

Plaintiff"s  detective,  Frederick  Conway  Peace,  admits 
that  "Celerv-Cola"  is  "similar  in  color  to  'Coca-Cola.'  " 
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(Rec,  2205-6);  while  plaintiff's  chief  detective,  U.  B. 
Pierce,  admits  that  "Celery-Cola"  has  "about  the  same 
color,"  and  "pretty  much  the  same  general  taste,"  as 
"Coca-Cola."  (Rec,  2132). 

The  manufacture  and  sale  of  "Celery-Cola"  during 
the  period  above  indicated  is  shown  by  the  following  of 
defendants'  witnesses : 

J.  C.  Mayfield,  (Rec,  1595  et.  seq.;  2424)  : 

J.  W.  Mavfield,  (Rec,  1535  et.  seq.)  : 

S.  T.  Mavfield,  ( Rec,  1472  et.  seq.) ; 

I.  C.  Ma'vheld,  Jr.,  (Rec,  1565  et.  se{|.); 

W.  F.  Bovlin,  (Rec,  1072); 

Adam  Diehl,  (Rec,  1085); 

\V.  M.  Sidebottom,  (Rec,  1162); 

I.  H.  Freed,  (Rec,  1172); 

F.  C.  Dorider,  (Rec.  1105) 

W.  F.  Neal,  (Rec,  1329); 

A.  S.  Joseph,  (Rec,  1330); 

Mrs.  M.  L.  Edwards,  (Rec,  1337); 

H.  O.  Adams.  (Rec,  1343); 

E.  D.  Montgomerv,  (Rec,  1357); 

John  Smith,  (  Rec',  1387). 

The  manufacture  and  sale  of  "Celery-Cola"  as  above 
shown,  is  admitted  by  the  following  of  plaintiff's  wit- 
nesses : 

S.  A.  Ellis,  (Rec,  1843); 

L.  M.  Barclist,  (Rec,  1845); 

C.  1.  Poguc  (Rec,  1857); 

1).  E.  Moodv,  (Rec.  1881); 

r,.  U.  Ho])per.  (Rec.  1891); 

W.  M.  Smith,  (Rec,  1893); 

I.  T.  Enslev,  (Rec,  1901); 
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'JMionias  Dickson,  (Rec,  1907); 
Homer  Brewer,  (Rec,  1912); 
Tom  xAnderson,  (Rec,  1913); 
George  /\nclerson,  (Rec,  1917); 
Mack  Crawford,  (Rec,  1921 ) ; 
Walter  Thomas,  (Rec,  1922)  ; 
Will  Barrow,  (Rec,  1925): 
John  L.  Bevel,  (Rec,  1930); 
M.  I.  Handley,  (Rec,  1989); 
A.  B.  Quick,  (Rec,  2000); 
A.  G.  Weber,  (Rec,  2001); 
J.  W.  Huggins,  (Rec,  2023)  ; 
Norville  X.  Leaver.  (Rec,  2035) 
John  H.  Bohne  ( Rec,  2041  ) ; 
Ernest  Higgin,  (Rec,  2069)  ; 
Henry  Hartman,  (Rec,  2072). 


(c). — The  cola  beverage  known  as  Wine  of 

Coca." 

It  is  admitted  (  Plaintiff's  brief  p.  61)  that  J.  C.  May- 
field  also  manufactured  and  sold  "Wine  of  Coca," — 
not  only  the  wine  tonic,  but  the  soda  fountain  beverage 
as  well, — and  that  it  was  marketed  until  at  least  1909. 
It  is  not  denied  that  "Wine  of  Coca"  was  similar  in 
color  and  taste  to  "Coca-Cola." 

J.  C.  MAYFIELD  says  that  in  1893  he  and  his  as- 
sociates decided  to  market  the  "Wine  of  Coca"  as  a 
soda  fountain  beverage.  (Rec,  1592-3).  "The  only 
thing  to  leave  out  was  the  wine,  and  put  in  sugar  and 
water,  is  my  recollection."  (Rec,  1592;  2433-4).  "Wine 
of  Coca"  was  then  manufactured  and  sold  for  a  number 
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of  years,  not  only  in  and  around  Atlanta,  but  in  nearly 
all  the  southern  states,  and  as  far  north  as  Boston.  (Rec, 
1593). 

In  an  affidavit  made  by  Mrs.  Diva  Brown,  deceased, 
(formerly  Mrs.  J.  C.  Mayfield),  and  read  into  the  rec- 
ord in  this  case  by  ])laintiff  (Rec,  1096-7),  it  is  said: 

"The  Wine  of  Coca  Company,  up  to  eight  years 
ago,  sold  more  goods  in  some  of  the  southern  states 
than  did  the  Coca-Cola  Company,  especially  in 
Mississippi,  Louisiana,  Alabama,  and  part  of  Geor- 
gia. *  *  *  The  Wine  of  Coca  Company  is  now  own- 
ed by  l)Oston  ])arties,  with  hea(l(|uarters  at  Bostcm, 
Mass." 

LEE  HAG  AX,  manufacturer  of  "Ko-Nut"  and  "Af- 
ri-Cola,"  Atlanta,   (Rec.   1292-1296): 

"I  got  into  the  'Afri-Cola'  sixteen  years  ago.  I 
knew  of  that,  of  course,  at  that  time,  and  there 
were  one  or  two  other  syrups  at  that  time  of  the 
nature  of  'Coca-Cola,' — 'Wine  of  Coca'  was  one  of 
them.  *  *  *  There  were  several  at  that  time.  *  *  * 
'Wine  of  Coca'  was  originally  a  medicine,  but  they 
afterwards  put  it  into  syrup  form  and  ]:)ut  it  on  the 
market  as  a  soda  fountain  drink.  *  *  *  That  has 
been  a  long  time  ago.  *  *  *  I  knew  'Wine  of  Coca' 
before  I  got  into  the  bottling  business;  it  was  a 
medicine  then,  and,  as  a  syrup,  about  twenty  years 
ago.  That  syrup  at  that  time,  [and]  the  drink  made 
therefrom,  was  about  the  same  in  color  and  taste 
as  the  color  and  taste  of  'Coca-Cola.'  " 

GEORGE  R.  EDMOXDSOX,  a  retail  druggist,  At- 
lanta (Rec,  1301  )  : 
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"I  think  years  ago, — possibl}'  just  after  I  came 
to  Atlanta, — we  sold  a  little  'Wine  of  Coca.'  " 

HENRY  BOERGER,  proprietor  of  the  Chattanooga 
Bottling  Works,  Chattanooga,  Tenn.  (Rec,  767:  969) : 
"I  have  bottled  a  number  of  cola  drinks, — 'Wine 
of  Coca,'  'Gay-Ola,'  and  Diehl's  'Star  Cola.'  I  bot- 
tled 'Wine  of  Coca'  about  eleven  years  ago.  The 
color  of  'Wine  of  Coca'  is  a  dark  brown.  It  was 
the  same  color  as  'Star-Cola'  (See  defendant's  ex- 
hibit 4),  and  the  same  as  'Coca-Cola.'  *  *  *  The 
taste  of  these  cola  drinks  mentioned  are  very  near 
the  same,  similar  in  taste.  *  *  *  The  'Wine  of 
Coca'  syrup  is  the  same  color  as  Coca-Cola  syrup." 

F.  C.  BORIDER  knew  "Wine  of  Coca"  as  a  soda 
fountain  drink  years  ago  (Rec,  1195). 

C.  H.  CRIMM,  Tennessee  manager  of  the  Germania 
Life  Insurance  Company  of  New  York,  Chattanooga, 
Tenn.  (Rec,  1040)  : 

"I  know  J.  C.  Mayfield  very  well  indeed.  I  first 
met  him  in  Atlanta.  I  met  him  in  1897.  At  that 
time  he  was  manufacturing  drinks, — 'Wine  of  Co- 
ca,' and  this  other  stuff  that  he  had  there.  *  *  *  He 
had  two  drinks  besides  the  'Wine  of  Coca.'  *  *  * 
That  'Wine  of  Coca'  was  a  drink  something  similar 
to  the  'Coca-Cola.'  It  was  a  syrup  he  was  manu- 
facturing. The  other  drink  I  speak  of  was  a  simi- 
lar drink.  *  '"'  *  There  was  not  much  difference  in 
taste.  The  color  of  those  drinks  at  that  time  was 
brown, — similar  to  the  color  of  'Coca-Cola.'  " 
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(d). — The  cola  beverage  known  as  "Pepsi- 

Nola." 

It  is  also  admitted  that  j.  C.  Mayfield  manufactured 
and  sold  "Pepsi-Nola"  from  about  1903  to  1909.  {  Plain- 
tiff's brief  p.  61). 

This  "Pepsi-Xola"  was  still  another  cola  drink,  only  it 
had  a  slio^ht  pepsin  flavor. 

J.  C.  MAYFIELD  (  Rec.  2438)  : 

"The  two  distinct  differences  between  'Celery- 
Cola'  and  'F*e])si-Xola'  are  that  'Pepsi-Nola'  had 
])resent  in  it  pepsin,  and  'Celery-Cola'  had  celery 
in  it.  That  is  the  two  distinct  differences.  *  '''  * 
'J'e])si-Xola'  was  a  cola  beverage." 

The  manufacture  and  sale  of  "Pepsi-Xola"  from  1903 
to  1909  is  shown  by  the  following-,  among-  others,  of  de- 
lendants'  witnesses: 

j.  C.  Mavfield,  (Rec.  1599); 
].  \V.  Mavfield,  (Rec,  1535  et  se(i.) : 
S.  T.  Mavfield,  Rec,  1474  et  seq.)  : 
E.  1).  Montgomery,  (Rec,  1367); 
and  is  admitted  by  the  following  of  plaintiff's  witnesses: 

I.  T.  Enslev,  (Rec,  1901); 
Walter  Thomas,  (Rec,  1922); 
D.  E.  Moodv,  (Rec,  1884); 
C.  ].  Pogue',  (Rec,  1861); 
\V."M.  Smith,  (Rec,  1893); 
Thomas  Dickson,  (Rec,  1907); 
George  E.  Anderson,  (Rec,  1917) ; 
Will  P,arrow.  (Rec.  1925); 
John  L.  P>evel,  (Rec,  1930); 
iM.  I.  Handlev.  (Rec,  1989). 
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Beverages  Manufactured  by  Others,  Having 

the  Same  Color  and  Taste  as  "Coca-Cola," 

Which  Have  Been  on  the  Market 

For  Years. 

(a).— "Star-Cola,"— since  1900. 

ADAM  DIEHL  (Rec,  1083;  1085): 

"We  manufacture  a  cola  drink, — 'Star-Cola.'  We 
have  been  putting-  out  that  drink  for  about  fifteen 
years.  *  *  *  I  put  'Star-Cola'  on  the  market  for 
the  first  time  about  fifteen  years  ago.  There  were 
eight  or  ten,  or  fifteen  cola  products  at  that  time." 

(b).—"Afri-Cola,"— since  1899. 

LEE  HAGAN  (Rec,  1292,  1296): 

"I  got  into  the  'Afri-Cola'  sixteen  years  ago.  *  *  * 
*'I  think  Mr.  Asa  G.  Candler,  the  president  of  the 
Coca-Cola  Company,  knows  that  I  am  in  business 
here.  I  expect  he  has  known  it  as  long  as  I  have, 
so  far  as  I  know.  He  has  known  over  all  that  time 
all  the  time  I  have  been  making  and  selling  these 
cola  beverages,  that  I  have  been  in  that  business 
of  making  them.  He  has  never  sued  our  company 
or  taken  any  steps  to  oppose  our  right  to  manufac- 
ture our  products  and  sell  them.  The  Coca-Cola 
Company  has  never  taken  any  steps  against  our 
company  to  contest  our  right  to  manufacture  our 
syrup  in  the  way  we  do,  and  sell  it  in  the  way 
we  do." 

ASA  G.  CANDLER  (Rec,  383-4) : 

"Oh,  yes,  there  is  a  drink  called  'Afri-Cola.'  I 
have  heard  of  it  frequently.    Yes,  sir;  I  think  I  have 
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seen  it, — I  know  I  have.  It  is  about  as  near  the 
color  of  'Coca-Cola'  as  they  could  get  it.  *  *  *  Yes, 
sir;  there  is  a  'KoNut,' — that  is  run  by  the  same 
gang-,  I  think.  *  *  -^  I  understand  Hagan  &  Dodd 
make  'Afri-Cola'  and  "Ko-Xut."  1  think  they  have 
been  making  it  ten  or  twelve  years."      « 

F.  xM.  ROBIXSOX   (Rec,  361-2): 

"I  know  there  is  such  a  firm  as  Hagan  &  Dodd  in 
Atlanta,  but  I  am  not  personally  acquainted  with 
them.  '''  '-^  *  T  have  known  this  firm,  I  expect,  about 
ten  years  or  a  dozen  years,  maybe  more,  I  don't 
remember.  I  see  by  the  papers  they  are  making  a 
product  called  'Ko-Xut.'  ■'-  *  -^'  \'es,  sir;  to  make  a 
guess,  1  have  seen  Hagan  &  Dodd's  advertising, — 
their  'Ko-Xut'  or  'Afri-Cola,' — about  ten  or  a  dozen 
years.  It  has  been  a  good  while.  During  all  of 
that  time  I  was  secretary  of  the  Coca-Cola  Com- 
pany." 

MR.   HIRSCH,  (kneral  Counsel    for  the  Coca-Cola 
Company,  (Rec,  1296): 

"We  admit  on  the  part  of  the  Coca-Cola  Company 
that  Mr.  Lee  Hagan  has  been  in  business  as  long  as 
he  says  he  has  been  in  business,  and  that  it  was 
known  by  the  Coca-Cola  Company  that  he  had  been 
in  that  business." 

(c).— "Dixie"— since  1898. 

LEE  HAGAN  (Rec,  1291): 

"I  made  a  similar  ])roduct  of  that  character  be- 
fore I  began  making  this  'Ko-Xut'  and  'Afri-Cola,' 
called  'Dixie.'  " 
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(d).— "Dope,"— (Atlanta),  since  at  least  1903. 

LEE  HAGAN  (Rec.  1294) : 

"There  was  a  concern  here  in  Atlanta  that  used 
to  put  out  a  product  under  the  name  of  'Dope.'  The 
name  of  that  concern  was  Dope  Company.  I  think 
■they  labeled  their  bottles  'Dope.'  They  advertised 
their  product  in  Atlanta.  *  *  *  It  was  a  caffein 
drink, — one  of  these  cola  drinks.  It  was  similar  in 
color  and  taste  to  Coca-Cola.  This  concern  in  At- 
lanta put  out  these  goods  under  the  name  of  'Dope' 
twelve  years  ago,  to  the  best  of  my  recollection." 

E.  A.  SHARP,  a  retail  druggist,  Jacksonville,  Florida 
(Rec,  1255): 

"I  have  always  heard  there  was  a  'Dope,*  as  far 
as  that  is  concerned,  which  was  different  from 
'Coca-Cola.'  I  first  seen  it  advertised  right  in  /At- 
lanta twelve  years  ago." 

GEORGE  J.   MARTIN,  one  of  plaintiff's  traveling 
salesmen  (Rec,  340-1): 

"I  heard  it  rumored  years  ago — it  has  been  twelve 
years  ago, — here  in  Atlanta,  ( icorgia,  a  thing  came 
out  and  they  called  it  'Dope.'  " 

(e). — "Dope" — (Birmingiham),  since  1902. 

A.  E.  CAMPBELL  (Rec,  1363-4;  Defendants'  Ex- 
hibits 2^  to  2j,  inclusive)  : 

"In  1902  I  was  steward  of  the  Southern  Club  and 
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purchasing  agent  for  the  1:)ar  and  cafe,  and  I  put  in 
the  Mouppert  &  Worcester  prochicts.  At  that  time 
they  had  aerated  waters, — Wauseka  Waters, — and 
aerated  waters,  soda,  sarsaparilla,  and  a  product 
they  called  'Dope.'  I  bought  that  "Dope.'  I  continued 
to  buy  it  cntinuously  while  I  was  steward  of  the 
Club,  and  afterwards,  upon  starting  a  business  of 
mine,  I  continued  to  handle  their  goods.  *  *  *  De- 
fendants' Exhibit  24  is  a  bill-of-sale  between  Houp- 
pert  and  \W:)rcester,  where  Worcester  sold  his  in- 
terest in  the  bottling  i)lant.  '•'  *  *  Houppert  sold 
Worcester's  interest  to  Smyly,  E.  J.  Smyly.  Smyly 
and  Houppert  sold  their  interest  to  the  National 
Dope  Com])any.  That  was  a  corporation.  The 
National  Dope  Company  continued  business  quite  a 
while,  and  then  T  think  it  was  in  1911  the  business 
was  transferred  to  the  Birmingham  Bottling  Com- 
pany. '''  '^  '^'  After  that  the  Birmingham  Bottling 
Company  sold  that  copyright  ( trade-mark  registra- 
tion of  the  word  ■Doi)e'  in  the  Patent  Office,  De- 
fendants lixliibits  26  and  2j ) ,  to  Mavfield  &  Mav- 
field." 

E.  J.  wSMN'LV  (Rec,  1392): 

"I  am  bottling  soda  waters  and  'Dope"  and  almost 
all  kinds  of  aerated  waters.  '''  *  *  That  'Dope'  comes 
under  the  head  of  calTein  drinks, — a  cola  beverage. 
I  have  know  n  of  that  product,  'Dope,'  to  the  best  of 
my  recollection,  about  fifteen  years, — when  I  was 
W'Orking  for  Houpper  &  Worcester.  =!=**!  acquired 
an  interest  in  making  and  selling  that  syrup  in  1905. 
=K  *  *  Houppert  &  \Vorcester  dissolved  partnership. 
Houppert  took  the  business.  Worcester  sold  out  to 
him.  I  bought  a  half  interest  from  Houppert.  *  *  * 
\\'hen  we  first  went  into  business  together  it  was 
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known  as  'Houpper  &  Sniyly,  Birmingham  Bottling 
Works.'  We  stayed  in  partnership  until  we  or- 
ganized the  National  Dope  Company,  and  we  con- 
tinuously made  this  product  up  to  that  time.  After 
we  organized  the  National  Dope  Company,  the  busi- 
ness, good  will,  etc.,  was  transferred  to  that  com- 
pany. *  *  *  We  continued  under  the  name  of  Na- 
tional Dope  Company  until  sometime  in  January, — 
the  latter  part  of  January,  1911.  After  that  we  re- 
organized and  incorporated  under  the  name  of  Bir- 
mingham Bottling  Company.  The  Birmingham 
Bottling  Com])any  manufactured  and  sold  this  syrup 
after  that.  After  that  we  sold  the  rights  *  *  *to 
Mayfield  &  Mayfield." 

J.  C.  MAYFIELD,  Sr..  Rec,  1620) : 

"Pcfcndaiifs'  Exhibit  2H  is  an  assignment  from 
the  Birmingham  Bottling  Works  to  Mayfield  & 
Mayfield  of  the  trade-mark  'Dope'  and  the  business 
and  good  will  connected  therewith,  dated  May  6th, 
1913.  Defendants'  HxJiihit  ^2  is  a  bill-of-sale  and 
assignment  of  the  trade-mark  'Dope'  and  the  busi- 
ness and  good  will  connected  therewith,  from  Steve 
T.  Mayfield  and  James  C.  Mayfield,  doing  business 
as  Mayfield  &  Mayfield,  to  the  Koke  Company  of 
America,  dated  the  26th  of  December,  1913.  This 
is  my  signature.  After  the  assignment  of  this  'Dope' 
to  the  Koke  Company  of  America,  the  Koke  Com- 
pany of  America,  through  its  agents,  licensees,  be- 
gan and  continued  to  sell  'Dope'  continuously.  *  *  * 
Thev  have  continued  up  to  the  present  time." 

(f). — "Koke,"(Murfreesboro,  Tenn.),  —  since 
1902;  "Nerve-Ola,"— since  prior  to  1902. 
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J.  \\\  HLXjGINS,  a  "Coca-Cola"  bottler,  who  form- 
erly bottled  a  cola  beverage  to  which  he  applied  the  name 
"Koke"  (Rec.  2012-13): 

"I  swore  in  my  ai)i)licati()n  for  registration  of  the 
word  'Koke'  that  the  trade-mark  'Koke'  had  been 
used  continuously  in  our  business  since  about  May 
1st,  1902,  and  I  think  that  is  about  true.  *  *  *  The 
first  ])roduct  we  bottled  and  labeled  'Koke'  was,  I 
think,  'Xerve-Ola,'  but  we  have  bottled  several  dif- 
ferent things  that  we  branded  'Koke,' — several  of 
these  dififerent  cola  drinks.  \Miat  we  got  from  the 
'Xerve-Ola'  people  was  the  completed  syrup.  It  look- 
ed and  tasted  pretty  much  like  'Coca-Cola.'  We  took 
that  i)ro(luct  and  bottled  it  and  labeled  it  'Koke.' 
Then  we  manufactiu^ed  a  syrup  that  we  labeled '  Koke' 
that  we  made  from  a  formula  that  we  were  trying 
to  reproduce  'Coca-Cola.'  We  got  that  formula 
from  somebody,  I  think,  in  Florida.  *  *  *  We  made 
that  i)roduct  ourselves  from  the  formula  that  we 
got.  *  *  *  Then  we  had  Wampole  try  to  make  us 
up  some  syrup  by  this  formula, — Wampole,  of  Phil- 
adelphia. This  syrup  that  we  made  we  percolated 
the  coca  leaves  and  got  the  extract  out  of  it.  *  *  * 
^^  e  put  catTein  in.  *  *  '■'  W'e  used  to  buy  from  H. 
K.  \Vam])()le  &  C(^mpan)'  of  Philadelphia.  I  believe, 
in  syrup  form  by  the  barrel,  a  syrup  that  they  called 
'Xer\'e-()la,"  which  we  used  more  than  anything 
else,  and  then  we  ourselves  mi.xed  the  syrups  that 
we  used  this  name  [Koke|  on.  (Rec.  2007).  '•'  *  * 
We  sold  'Koke'  from  1902  up  to  1909  (  Rec,  2017). 
*  *  *  Ultimately  a  deal  was  consummated  wherebv 
Christy  &:  Muggins  and  the  Murfreesboro  Bottling 
Works  sold  to  Mayfield,  or  his  comjianv,  this  reg- 
istered trade-mark  'Koke.'"  (Rec,  2008:  see  De- 
fendants'  Exhibits  6/    and   I2p.)...  See  also  S.   B. 
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Christ,  the  partner  of  J.  W.  Huggins.  (  Rec.,  2027- 
8-9). 

(g).—"Koke,"— (Texas)  since  1905. 

J.  G.  PVLE  (Rec.,  1724): 

"The  first  time  I  ever  heard  the  word  'Koke,'  I 
was  in  West  Texas, — I  think  it  was  about  1904,  at 
Albany,  Texas,  and  I  went  and  asked  for  'Coca- 
Cola.'  They  said  'We  have  not  got  Coca-Cola.'  I 
said,  'What  have  you  got  ?'  He  said,  'Koke.'  I  said, 
'What  is  Koke?'  He  said,  'Well,  it  is  something 
similar  to  Coca-Cola.  I  asked  him  to  give  me  a 
'Koke,'  and  he  drew  a  'Koke.'  *  *  *  They  drew  the 
'Koke'  out  of  a  keg,  a  five  gallon  keg.  He  told  me 
at  the  time  where  it  came  from.  He  said  it  is  made 
over  there  at  some  small  town,  maybe  Cisco,  some- 
thing like  that." 

(h).— "Cola- Ade,"— since  1898. 

F.  C.  DORIDER  (Rec,  1196-1198): 

"We  began  handling  'Cola-Ade'  I  think  about 
eight  or  nine  years  ago.  *  *  *  We  sold  a  good  deal 
of  'Cola-Ade'  for  awhile.  *  *  *  'Cola-Ade'  is  made 
in  Atlanta,  I  think.  I  don't  know  whether  anybody 
knew  about  'Cola-Ade,'  or  not.  We  knew  it  and 
advertised  it, — stenciled  it  in  our  floor." 

W.  M.  SIDEBOTTOM   (Rec,  1163): 

"There  are  a  great  many  cola  drinks  on  the  mar- 
ket,— the  'Celery-Cola,'  'Star-Cola,'  'Cola-Ade.'  I 
have  known  cola  drinks  on  the  market,  to  mv  best 
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recollection,  twenty-five  or  twenty-eight    years,    I 
guess." 

R.  \V.  BROWN  (Plaintiff's  Witness),  (  Rec.  682): 

"There  is  a  bunch  of  drinks  on  the  market  similar 
to  'Coca-Cola.'  I  don't  recollect  the  names  of  all 
of  them,  but  there  are  (juite  a  number  of  them.  I 
think  there  is  one  called  'Cola-Ade.'  " 

(i).— "Queen-Ola,"    "Rye-Ola,"    "Wise-Ola," 
"Ale-Cola,"— since  1903. 

J).    E.    MOOI)^^    plaintiff's    witness    (Rec,    1881; 
1887)  : 

"I  got  accjuainted  with  Mr.  J.  C.  Mayfield,  Sr., 
about  the  latter  part  of  1903  or  the  first  part  of  1904. 
I  bought  a  third  interest  in  the  bottling  works  on 
Powell  Avenue  and  20th  Street  in  the  latter  ])art  of 
1903,  and  Mr.  Mayfield  shortly  after  that  visited 
that  ])lace  and  I  got  accjuainted  with  him.  !>.  U. 
Ho])per  and  John  T.  Ensley,  were  interested  with 
me  in  that  bottling  ])lant.  We  called  it  the  Celery- 
Cola  Company.  '''  *  ''^  \ou  ask  how  manv  cola 
drinks  there  were  on  the  market  in  1  Birmingham  at 
the  time  I  was  in  the  bottling  business  and  with 
the  Celery-Cola  Bottling  Company;  why,  at  that 
time  Mr.  Peck  was  manufacturing  a  drink  over 
here  which  he  called  'Rye-Ola,'  and  there  was  a 
'Wise-Ola'  bottling  plant, — those  two  are  the  only 
ones  that  I  remember,  at  that  time.  *  *  *  Yes,  sir ; 
I  remember  about  'Ala-Cola'  also,  and  there  was 
one  at  P)essemer, — I  had  forgotten  about  that.  *  *  * 
I  have  been  making  a  drink  I  call  'Queen-Ola'  up 
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to  last  fall.  I  have  been  making  it  some  three  or 
four  vears.  \'es,  sir ;  that  is  a  syrup  for  making  a 
soda  fountain  beverage.  *  *  *  I  color  it  artificially 
with  caramel.  *  *  *  ^^ou  ask  if  I  think  a  casual  pur- 
chaser could  tell  the  difference  between  my  product 
and  'Coca-Cola'  by  the  color;  well,  mine  is  a  good 
deal  darker,  almost  as  dark  as  root  beer.  (The  wit- 
ness was  asked  if  he  could  tell  the  difference  be- 
tween a  glass  of  his  product,  'Queen-Ola,'  poured 
into  a  glass,  and  a  glass,  say,  of  'Rye-Ola,'  but  he 
did  not  answer  the  question.)  You  ask  why  I  col- 
ored my  drink  with  caramel ;  most  of  these  drinks 
are  colored  that  way.  (Rec,  1946).  *  *  *  You 
ask  whv  I  colored  it  that  color  instead  of  pink,  or 
green,  or  some  other  color ;  it's  just  customary  for 
it  to  be  colored  that  way.  I  could  not  tell  you 
whether  or  not  anybody  that  bottles  a  drink  like  that 
colors  it  that  way.  You  ask  if  I  have  ever  seen  a 
drink  of  that  sort  that  was  not  that  same  color; 
there  are  some  darker  than  others,  but  they  are  all 
about  the  same  general  color,  oh,  yes."  (  Rec,  1947). 
See.  also,  H.  O.  Adams,  Rec,  1344. 

(j). — "Lime  Juice  &  Cola," — since  1905. 

EDWARD  T.  LANGAX,  plaintiff's  witness   (Rec, 
896): 

"I  have  dis])ense(l  'Lime  Juice  &  Cola'  and  'Cola- 
Mint.'  ■'''  *  '''  That  has  been  on  the  fountain  right 
along  for  the  last  ten  years.  \^es,  sir;  it  is  the  same 
color  as  'Coca-Cola.'  T  have  handled  it  and  know 
that  it  has  been  on  the  market  for  the  last  ten  years. 
It  is  made  by  Parke- Davis  &  Co.,  at  Detroit." 

(k).— "Dr.  Pepper,"— since  1897. 
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J.  M.  PENLAND,   (Plaintiff's  Witness)  of  Waco, 
Texas,  (Rec,  1983): 

"The  drink  known  as  'Dr.  Pepper'  is  still  being 
sold  in  W^aco.  I  don't  know  how  long  it  has  been 
on  the  market,  but  I  have  known  it  fifteen  or  eigh- 
teen years." 

JACOH  SCHRODT,  a  retail  druggist,  Dallas,  Texas, 
(Plaintift"s  witness),  Rec.,  743): 

"  *Dr.  Pepper'  is  a  soda  fountain  beverage,  and 
is  a  syrup  like  'Coca-Cola.'  " 

C.  j.   THORNTOX,  a   retail   druggist.    Hattiesburg 
Miss.,  (Rec,  1760)  : 

"I  have  heard  people  call  for  'dope'  ever  since 
there  has  been  a  cola  on  the  market.  I  have  heard 
'Dr.  Pepper'  called  'dope.'  '"  *  *  1  used  to  drink 
it  and  I  called  for  it  as  'dope.'  It  is  supposed  to  be 
good  for  headache.  *  '''  *  Take  'l^r.  Pepper,'  that 
is  the  first  I  ever  heard  called  'dope.'  *  *  *  About 
eighteen  years  ago  I  called  for  'dope'  and  got  a  drink 
of  'Dr.  Pepper.'  (Rec,  1767).  The  first  time, 
eighteen  years  ago.  was  'Dr.  Pepper,'  was  the  first 
]  ever  called  'dope.'  " 

W.  A.  HICKMAN,  Monticello,  Miss.,  (Rec,  1828): 
"I  handle  'Dr.  Pepper'  at  our  soda  fountain." 

(l).—"Orin-Cola,"— since  1904. 
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NORVILLE    N.    LEAVER,    (Plaintifif's    witness), 
(Rec.,2036): 

"I  am  a  nianufacUirer  of  soft  drinks.  *  *  *  I  ])ut 
out  a  drink  known  as  'Orin-Cola.'  That  is  a  drink 
something'  similar  to  'Coca-Cola.'  *  *  *  It  looks 
like  'Coca-Cola.'  It  is  colored  the  same  as  'Coca- 
Cola.'  *  *  *  I  have  been  making  this  drink  since 
March  1st,  1904.  *  *  *  I  don't  know  why  I  color 
this  particular  drink  the  color  it  is, — except  it  is  the 
custom  from  experience,  when  people  ask  for  lemon 
soda  you  have  to  have  a  white  soda,  and  if  they  ask 
for  sarsaparilla  it  is  black;  if  they  ask  for  'Dr. 
Pepper'  it  is  black;  and  we  color  that  for  that  sim- 
ple reason,  I  suppose.  I  give  it  the  flavor  it  has  be- 
cause people  like  a  flavor  of  that  kind." 

JOHN  H.  BOHNE,  (Rec,  2045)  : 

"After  I  left  Mayfield  I  went  in  partnership  with 
him  [Xorville  N.  Leaver]  in  1904  in  the  manufac- 
ture and  sale  of  a  drink  called  'Orin-Cola.'  *  *  "'' 
The  color  of  'Orin-Cola'  was  a  brown  color  like 
the  usual  cola  drinks.  Most  all  of  the  cola  drinks 
that  I  ever  saw  are  about  the  same  color.  I  never 
saw  anv  difl^erence  in  them  so  far  as  the  color  is 
concerned.     Burnt  sugar  produces  that  color." 
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SCHEDULE  V. 

Drinks  Now  on  the  Market  Having  Same 
Color  and  Taste  as  Coca-Cola. 

1. 

Physical  Exhibits. 

The  best  evidence  of  the  drinks  now  on  the  market 
having-  the  same  color  and  taste  as  "C(Ka-Cola"  are  the 
drinks  themselves.  Bottles  containing  a  few  of  the 
many  drinks  of  this  character,  which  were  i)urchased 
in  the  open  market  at  the  time  the  lestimon}-  in  this 
case  was  being  taken,  were  ]:)laced  in  evidence  so  the 
court  could  see  for  itself  just  what  these  drinks  look  and 
taste  like. 

In  the  tabulation  below  the  first  column  shows  the 
exhibit  number,  the  second  the  name  of  the  drink,  the 
third  the  place  where  i)urchase(l,  the  fourth  the  date  of 
purchase,  the  fifth  by  whom  purchased  or  identified,  and 
the  si.xth  the  page  of  the  record  \\here  the  exhibit  is 
identified : 

12                       3  4                    5                     6 

Deft's.                                   Cliatta.    Bot.  Henry 

Ex.1 Koke  Works  2-11-15  Boerger    968 

Defts'.           Tru-               Union    Bot.  R.  F.  Zimmer- 

Kx.  2 Cola    Works 2-1 1-15  man  979-^0 

1090 

Defts'.           Fletcher's  John    D.                 (Orig. 

Ex.3 Cola    Nashville    2-17-15  Fletcher    Tr.440) 

1084 

Defts'.           Star-             Diehl  &  Lord,  (Orig. 

Ex.4 Cola    Nashville    2-17-15vStipulation          Tr.807) 

Defts'.           Coca-            Open    Market,  (Orig. 

Ex.6 Cola    ., Nashville    2-17-15 Stipulation  Tr.807) 

Crockett 
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Defts'.  Star-  Cafe,  J.   W. 

Ex.43 Cola    Nashville    ll-30-14Mayfield 1523 

Defts'.  Star-  W.  P.  Watsn.  J.   W. 

Ex.44 Cola    Nashville    ll-30-14Mayfield 1523 

Harry 
Defts'.  Star-  Seidell,  J.    W. 

Ex.45 Cola    Nashville    ll-30-14Mayfield 1523 

Defts'.  Cola-  Peel's  Bar.  J.   W. 

Ex.  46 Nip    Birmingham 12-16-14 Mayfield 1523 

Mecca  Hotel 
Defts'.           Cola-             Bar,                                      J.   W. 
Ex.  47 Nip    Birmingham 12-16-14Mayfield 1524 

Svibone, 
Defts'.           Cherro-         Bessemer,                          J.   W. 
Ex.  48 Cola    Ala 12-16-14 Mayfield 1524 

Simp.  Bervin 

Grocery  Store, 
Defts'.  Rye-  Bessemer,  J.   W. 

Ex.  49 Ola    Ala 12-16-14Mayfield 1524 

Defts'.  Gerst's-         Jesse    Call's,  J.   W. 

Ex.  50 Cola    Nashville    ll-13-14Mavfield 1.S24 

Defts'.  Kola-  Reliance  Bar.  J.   W. 

Ex.  51 Rex  Birmingham 12-17-14 Mayfield 1524 

W.  L.  Del- 
Defts'.                                 heim's,                                 J.   W. 
Ex.  52 Dope  Birmingham 12-17-14Mayfield 1524 

Johnson 
Defts'.                                  Bros.,                                   J.   W. 
Ex.  53 Co-Co Birmingham 12-17-14Mayfield 1524 

Mike  St. 
Defts'.  Star-  Charles.  J.   W. 

Ex.  54 Xola    Nashville    ll-30-14Mayfield 1524 

Plflf's. 

Rebuttal  Florence  Bar,  M.  D.  Zieglcr        1932 

Ex.  69 _„Dope  Birmingham 2-26-15  (Frank  Clapp,  .      2182 

Plff's. 

Rebuttal       Misty-  Terminal  Bar.  Frank  Clapp  2181 

Ex.73 Cola    Birmingham 3-15-15  M.  D.  Ziegler..      1923 

Plflf's.  Wodward 

Rebuttal       Cola-  Bar,  Frank  Clapp         2181 

Ex.74 Mint  Birmingham 3-15-15  M.  D.  Ziegler..      1923 

Plflf's. 

Rebuttal  Morris   Hotel  Frank  Clapp         2181 

Ex.76 Bar    3-15-15  M.  D.  Ziegler...      1923 

Plflf's. 

Rebuttal  Morris    Hotel  Frank  Clapp         2181 

Ex.77 Bar    3-26-15  M.  D.  Zieglcr  .      1923 

Plflf's.  Said  to  he  other  than  Coca-Cola, 

Rebuttal       purchased  by  plaintiflf's  detectives.  Dr.  H.  B. 

T^x.  125 and  sent  in  bv  them Fuller  2267 

P'flf's.  Said  to  be  other  than  Coca-Cola. 

Rebuttal       purchased  by  plaintiflf's  detectives.  Dr.   H.    B. 

Ex.  126 and  sent  in  bv  them Fuller  2267 
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Plff's.  Said  to  be  other  than  Coca-Cola, 

Rebuttal       purchased  by  plaintiff's  detectives,  Dr.   H.    B. 

Ex.  127 ™and  sent  in  by  them Fuller  2267 

Plff's.  Said  to  be  other  than  Coca-Cola, 

Rebuttal       purchased  by  plaintiff's  detectives,  Dr.   H.   B. 

Ex.  128 -and  sent  in  by  them Fuller  2267 

Plff's.  Said  to  be  other  than  Coca-Cola, 

Rebuttal       purchased  by  plaintiff's  detectives,  Dr.   H.   B. 

Ex.  129- —and  sent  in  by  them Fuller  2267 

Plff's.  Said  to  be  other  than  Coca-Cola, 

Rebuttal       purchased  by  plaintiff's  detectives.  Dr.   H.    B. 

Ex.  130 and  sent  in  by  them Fuller  2267 

Plff's.  Said  to  be  other  than  Coca-Cola, 

Rebuttal       purchased  by  plaintiff's  detectives.  Dr.   H.   B. 

Ex.  131 and  sent  in  by  them Fuller  2267 

Plff's.  Said  to  be  other  than  Coca-Cola, 

Rebuttal       purchased  by  plaintiff's  detectives,  Dr.   H.   B. 

Ex.  132 _and  sent  in  by  them Fuller  2267 

Plff's.  Said  to  be  other  than  Coca-Cola, 

Rebuttal       purchased  by  plaintiff's  detectives,  Dr.    H.    B. 

Ex.  133 and  sent  in  bv  them Fuller  2267 

Plff's. 

Rebuttal  Dr.   H.   B. 

Ex.  134 Said  to  be  Coca-Cola Fuller  2267 
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Testimony  of  Defendants'  Witnesses, 
(a). — Manufacturers. 

J.  C.  MAYFIELD,  Sr.,  president  of  the  Koke  Com- 
pany of  America  (Rec,  1641  )  : 

"There  are  a  great  many  other  cola  beverages  be- 
sides our  'Koke'  and  'Dope'  on  the  market  to-day  to 
my  knowledge.  I  know  of  quite  a  number,  and  have 
heard  of  at  least  a  couple  of  hundred.  I  can  enum- 
erate some.  There  is  'Wine-Coca,'  'Ala-Cola,'  'Wise- 
Ola,'  'Afri-Cola,'  'Ko-Nut,'  'Coca-Nola,'  'Pepsi- 
Cola,'  'Lemon-Cola,'  'Chero-Cola,'  'Nifty-Cola,' 
'True-Cola,"  and  'Cola-Nip,'  'Star-Cola,'  'Diehl's 
Cola — no,  not  Diehl's  Cola.  'Perst's  Cola' — and 
'Mar-Cola,'  'Farri-Cola,'  'Ala-Cola,'  'Mint-Cola,' 
'Lime-Cola,' — or  'Lime-Ola,'  I  do  not  know  which. 
"Wine  of  Coca'  was  a  soda  fountain  syrup  since 
1893.  All  these  different  beverages  I  have  men- 
tioned are  of  the  same  color.  Some  of  them  have  a 
little  different  taste.  It  is  a  pretty  hard  matter,  but, 
of  course,  the  different  goods — the  same  pieces  of 
goods  will  vary  in  flavor,  but  you  might  say  they 
are  all  uniform  flavor, — some  little  variation  on  ac- 
count of  age,  maybe.  The  color  of  all  these  bever- 
ages is  about  the  same  as  our  product  'Koke'  and 
'Dope.'  I  never  saw  a  cola  beverage  that  was  not 
the  same  general  color,  or  the  same  general  taste." 

ADAM  DIEHL,  of  Diehl  &  Lord,  bottlers  of  soft 
drinks,  and  manufacturers  of  "Star-Cola,"  Nashville 
(Rec,  1084-5): 


143 


"There  are  forty  or  fifty  other  cola  drinks  on  the 
market  to-day  that  I  know  of — I  could  not  mention 
them  all  I  have  known  of  cola  drinks  on  the  mar- 
ket I  suppose  twenty-five  years.  They  are  all  about 
the  same  color  as  'Coca-Cola.'  All  cola  drinks  have 
the  same  taste.  (Rec,  1084).  *  *  *  I  have  never 
seen  a  cola  product  not  the  same  general  color  as 
these  I  have  spoken  of.  I  have  never  tasted  one  not 
the  same  general  taste  as  ours."     (Rec.  1085). 

JOHN  1).  FLETCHER,  manufacturer  of  "Fletcher's 
Cola,"  Xashville  (Rec,  1092-3): 

"I  know  of  others  on  the  market, — cola  bever- 
ages,— probably  a  dozen  or  more.  They  are  of  the 
same  color  as  'Coca-Cola,'  all  that  I  ever  saw.  They 
are  similar  in  taste  to  'Cola-Cola.'  They  all  have 
pretty  much  the  same  general  taste.  We  color  our 
drink  with  caramel.  (Rec.  1092).  *  *  *  j  have 
never  seen  a  cola  beverage  not  the  same  general  col- 
or, I  have  never  tasted  one  not  the  same  general 
taste,  as  'Coca-Cola.'  My  beverage  is  similar  to  it. 
Those  bottles,  the  color  and  taste  of  the  drink,  are 
common  to  the  trade."     (  Rec.  1093). 

LEE  HA(;AX.  ])resident  of  The  Hagan  &  Dodd  Co., 
Atlanta,  manufacturers  of  "Ko-Xut"  and  "Afri-Cola" 
(Rec.  1291-2): 

"The  color  of  'Ko-Xut'  syruj)  is  similar  to  'Coca- 
Cola'  and  the  other  cola  beverages  on  the  market.  I 
have  made  a  similar  product,  of  that  character,  be- 
fore I  began  making  this  'Ko-Nut'  and  'Afri-Cola.' 
called  'Dixie.'  (  Rec,  1291  ).***!  can  not  say  how 
many  caffeine  preparations  there  are  on  the  market 
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at  the  present  time,  except  I  know  there  are  a  good 
many  of  them.  There  is  several  right  around  this 
locaHty,  such  as  'Chero-Cola/  'Gay-Ola,'  'Rye-Ola,' 
'Tru-Cola/  'My-Coca,'  'Joy-Ola,'  'Glee-Ola'  *  *  * 
'Mo-Ola,'  *  *  *  'Ala-Cola,'  'Uncle  Sam.'  I  have 
known  of  cola  drinks — these  caffeine  drinks, — not 
counting  'Coca-Cola,' — for  about  sixteen  years.  I 
got  into  the  'Afri-Cola'  sixteen  years  ago.  I  knew 
of  that,  of  course,  at  that  time,  and  there  were  one  or 
two  other  syrups  on  the  market  of  the  nature  of 
'Coca-Cola,' — 'Wine  of  Coca'  was  one  of  them,  and 
I  have  forgotten  what  the  others  were ;  there  were 
several  at  that  time.  'Wine  of  Coca'  was  original- 
ly a  medicine,  but  they  afterwards  made  it  into 
syrup  form  and  put  it  on  the  market  as  a  soda  foun- 
tain drink.  *  *  *  I  have  never  seen  a  cola  drink  that 
was  not  of  the  same  general  color  as  our  product 
and  'Coca-Cola'  are  to-day.  They  are  all  colored 
with  caramel  coloring.  ''^  *  *  I  color  our  product  with 
caramel  coloring."     (Rec,  1092). 

(b).— Bottlers. 

HENRY  BOERGER,  president  of  the  Chattanooga 
Bottling  Workers,  Chattanooga,  who  has  been  bottling 
soda  water  for  26  years  (Rec,  967,  969-70)  Chattanoo- 
ga, Tenn. : 

"During  that  time  I  have  bottled  a  good  many  dif- 
ferent flavors, — lemon,  strawberry,  ginger  ale,  and 
all  the  dififerent  kinds  of  soft  drinks.  I  have  bot- 
tled a  number  of  cola  drinks, — 'Wine  of  Coca,'  'Gay- 
Ola,'  and  Diehl's  'Star-Cola.'  I  bottled  'Wine  of 
Coca'  about  eleven  years  ago.  The  color  of  'Wine 
of  Coca'  is  a  dark  brown.  It  was  the  same  color  as 
'Star-Cola,'  and  the  same  as  'Coca-Cola.'    'Gay-Ola' 
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is  the  same  color.  The  taste  of  these  cola  drinks 
mentioned  are  all  very  near  the  same,  similar  in 
taste.  (Rec,  967).  =^  *  *  I  have  known  other  drinks 
on  the  market  similar  in  color,  taste,  and  appearance 
to  'Coca-Cola'  for  about  ten  or  eleven  years.  (Rec, 
968)  *  *  *  The  color  of  the  syrup  of  'Gay-Ola'  is 
similar  to  'Coca-Cola"  syrup.  The  color  of  'Star- 
Cola'  syrup  is  the  same  color  as  'Coca-Cola'  syrup. 
The  'Wine  of  Coca'  syrup  is  the  same  color  as  'Coca- 
Cola'  syrup.  I  have  never  seen  any  syrup  for  a  cola 
beverage  that  was  not  that  same  color.  I  have  nev- 
er seen  a  cola  beverage  on  the  market  that  was  not 
substantially  the  same  color  as  'Coca-Cola.'  *  *  * 
There  are  hundreds  of  cola  beverages  on  the  mar- 
ket. Besides  those  I  have  mentioned  are  'Afri-Cola' 
and  'Ala-Cola.'  'Afri-Cola'  has  been  on  the  market 
ten  or  eleven  years."     (  Rec.  969-70). 

R.  F.  ZIMMERMAN,  proprietor  of  the  Union  Bot- 
tling Co.,  Chattanooga,  Tenn..  which  bottles  "True-Cola" 
(Rec,  978-81): 

"I  have  bottled  cola  drinks.  (  Rec,  978)  *  *  * 
When  I  first  went  in  busines  I  bottled  a  cola  drink 
that  I  made  myself,  practicaly  five  years  ago.  *  *  =*- 
It  compared  with  the  color  of  'Coca-Cola'  in  that  it 
was  colored  \\ith  burnt  sugar, — practically  the  same 
color.  I  could  not  distinguish  one  from  the  other, 
and  the  tastes  were  very  much  alike — the  ingred- 
ients were  almost  the  same  as  the  original  'Coca- 
Cola'  of  to-day.  (Rec,  979)  *  *  *  I  have  been  bot- 
tling the  drink  in  Exhibit  No.  2,  ['Tru-Cola']  near- 
ly four  years,  also  sarsaparilla  and  root  beer.  *  *  ^' 
I  have  known  the  drinks  sarsaparilla  and  root  beer 
since  '91 — twenty-five  years  ago,  or  more.  The 
color  of  root  beer  and  sarsaparilla  that  I  knew  at 
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Testimony  of  Defendants'  Witnesses, 
(a). — Manufacturers.         * 

J.  C.  MAYFIELD,  Sr.,  president  of  the  Koke  Com- 
pany of  America  (  Rec,  1641  )  : 

"There  are  a  great  many  other  cola  beverages  be- 
sides our  'Koke'  and  'Dope'  on  the  market  to-day  to 
my  knowledge.  I  know  of  quite  a  number,  and  have 
heard  of  at  least  a  couple  of  hundred.  I  can  enum- 
erate some.  There  is  'Wine-Coca,'  'Ala-Cola,'  'Wise- 
Ola,'  'Afri-Cola,'  'Ko-Nut,'  'Coca-Nola,'  'Pepsi- 
Cola,*  'Lemon-Cola,'  'Chero-Cola,'  'Nifty-Cola,' 
'True-Cola,'  and  'Cola-Nip,'  'Star-Cola,'  'Diehl's 
Cola — no,  not  Diehl's  Cola,  'Perst's  Cola' — and 
'Mar-Cola,'  'Farri-Cola,'  'Ala-Cola,'  'Mint-Cola,' 
'Lime-Cola,' — or  'Lime-Ola,'  I  do  not  know  which. 
'Wine  of  Coca'  was  a  soda  fountain  syrup  since 
1893.  All  these  different  beverages  I  have  men- 
tioned are  of  the  same  color.  Some  of  them  have  a 
little  different  taste.  It  is  a  pretty  hard  matter,  but, 
of  course,  the  different  goods — the  same  pieces  of 
goods  will  vary  in  flavor,  but  you  might  say  they 
are  all  uniform  flavor, — some  little  variation  on  ac- 
count of  age,  maybe.  The  color  of  all  these  bever- 
ages is  about  the  same  as  our  product  'Koke'  and 
'Dope.'  I  never  saw  a  cola  beverage  that  was  not 
the  same  general  color,  or  the  same  general  taste." 

ADAM  DIEHL,  of  Diehl  &  Lord,  bottlers  of  soft 
drinks,  and  manufacturers  of  "Star-Cola,"  Nashville 
(Rec,  1084-5): 
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"There  are  forty  or  fifty  other  cola  drinks  on  the 
market  to-day  that  I  know  of — I  could  not  mention 
thcni  vV.  I  have  known  of  cola  drinks  on  the  mar- 
ket I  suppose  twenty-five  years.  They  are  all  about 
the  same  color  as  'Coca-Cola.'  All  cola  drinks  have 
the  same  taste.  (Rec,  1084).  *  *  *  I  have  never 
seen  a  cola  product  not  the  same  general  color  as 
these  I  have  s])oken  of.  I  have  never  tasted  one  not 
the  same  general  taste  as  ours."     (Rec,  1085). 

JOHN  1).  FLETCHER,  manufacturer  of  "Fletcher's 
Cola,"  Nashville  (  Rec,  1092-3) : 

"I  know  of  others  on  the  market, — cola  bever- 
ages,— probably  a  dozen  or  more.  They  are  of  the 
same  color  as  'Coca-Cola,'  all  that  I  ever  saw.  They 
are  similar  in  taste  to  'Cola-Cola.'  They  all  have 
pretty  much  the  same  general  taste.  We  color  our 
drink  with  caramel.  (Rec,  1092).  *  *  *  j  have 
never  seen  a  cola  beverage  not  the  same  general  col- 
or, I  have  never  tasted  one  not  the  same  general 
taste,  as  'Coca-Cola.'  M}-  beverage  is  similar  to  it. 
Those  bottles,  the  color  and  taste  of  the  drink,  are 
common  to  the  trade."     (  Rec,  1093). 

LEE  HAGAN,  president  of  The  Hagan  &  Dodd  Co., 
Atlanta,  manufacturers  of  "Ko-Nut"  and  "Afri-Cola" 
(Rec,  1291-2): 

"The  color  of  'Ko-Nul'  svru])  is  similar  to  'Coca- 
Cola'  and  the  other  cola  beverages  on  the  market.  I 
have  made  a  similar  product,  of  that  character,  be- 
fore I  began  making  this  'Ko-Nut'  and  'Afri-Cola,' 
called  'Dixie.'  (  Rec,  1291  ).  *  *  *  I  can  not  say  how 
many  caffeine  preparations  there  are  on  the  market 
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at  the  present  time,  except  I  know  there  are  a  good 
many  of  them.  There  is  several  right  around  this 
locahtv,  such  as  'Chero-Cola,'  'Gay-Ola,'  *Rye-01a,' 
'Tru-Cola,'  'My-Coca,'  'Joy-Ola,'  'Glee-Ola'  *  *  * 
'Mo-Ola,'  *  *  *  'Ala-Cola,'  'Uncle  Sam.'  I  have 
known  of  cola  drinks — these  caffeine  drinks, — not 
counting  'Coca-Cola,' — for  about  sixteen  years.  I 
got  into  the  'Afri-Cola'  sixteen  years  ago.  I  knew 
of  that,  of  course,  at  that  time,  and  there  were  one  or 
two  other  syrups  on  the  market  of  the  nature  of 
'Coca-Cola, '^ — 'Wine  of  Coca'  was  one  of  them,  and 
I  have  forgotten  what  the  others  were ;  there  were 
several  at  that  time.'  'Wine  of  Coca'  was  original- 
ly a  medicine,  but  they  afterwards  made  it  into 
syrup  form  and  put  it  on  the  market  as  a  soda  foun- 
tain drink.  "^  *  *  I  have  never  seen  a  cola  drink  that 
was  not  of  the  same  general  color  as  our  product 
and  'Coca-Cola'  are  to-day.  They  are  all  colored 
with  caramel  coloring.  *  *  *  I  color  our  product  with 
caramel  coloring."     (Rec,  1092). 

(b).— Bottlers. 

HENRY  BOERGER,  president  of  the  Chattanooga 
Bottling  Workers,  Chattanooga,  who  has  been  bottling 
soda  water  for  26  years  (Rec,  967,  969-70)  Chattanoo- 
ga, Tenn. : 

"During  that  time  I  have  bottled  a  good  many  dif- 
ferent flavors, — lemon,  strawberry,  ginger  ale,  and 
all  the  different  kinds  of  soft  drinks.  I  have  bot- 
tled a  number  of  cola  drinks, — 'Wine  of  Coca,'  'Gay- 
Ola,'  and  Diehl's  'Star-Cola.'  I  bottled  'Wine  of 
Coca'  about  eleven  years  ago.  The  color  of  'Wine 
of  Coca'  is  a  dark  brown.  It  was  the  same  color  as 
'Star-Cola,'  and  the  same  as  'Coca-Cola.'    'Gay-Ola' 


145 


is  the  same  color.  The  taste  of  these  cola  drinks 
mentioned  are  all  very  near  the  same,  similar  in 
taste.  (Rec,  967).  =!=**!  have  known  other  drinks 
on  the  market  similar  in  color,  taste,  and  appearance 
to  'Coca-Cola'  for  about  ten  or  eleven  years.  (Rec, 
968)  *  *  *  The  color  of  the  syrup  of  'Gay-Ola'  is 
similar  to  'Coca-Cola'  syrup.  The  color  of  'Star- 
Cola'  syrup  is  the  same  color  as  'Coca-Cola'  syrup. 
The  'Wine  of  Coca'  syrup  is  the  same  color  as  'Coca- 
Cola'  syrup.  I  have  never  seen  any  syrup  for  a  cola 
beverage  that  was  not  that  same  color.  I  have  nev- 
er seen  a  cola  beverage  on  the  market  that  was  not 
substantially  the  same  color  as  'Coca-Cola.'  *  *  * 
There  are  hundreds  of  cola  beverag"es  on  the  mar- 
ket. Besides  those  I  have  mentioned  are  'Afri-Cola' 
and  'Ala-Cola.'  'Afri-Cola'  has  been  on  the  market 
ten  or  eleven  years."     {  Rec.  969-70). 

R.  F.  ZIMMERMAN,  proprietor  of  the  Union  lU)t- 
tling  Co.,  Chattanooga,  Tenn.,  which  bottles  "True-Cola" 
(Rec,  978-81): 

"I  have  bottled  cola  drinks.  (  Rec,  978)  *  *  * 
When  I  first  went  in  busines  I  bottled  a  cola  drink 
that  I  made  myself,  ])racticalv  five  vears  ago.  *  *  * 
It  compared  with  the  color  of  'Coca-Cola'  in  that  it 
was  colored  with  burnt  sugar. — practicallv  the  same 
color.  I  could  not  distinguish  one  from  the  other, 
and  the  tastes  were  very  much  alike — the  ing-red- 
ients  were  almost  the  same  as  the  original  'Coca- 
Cola'  of  to-day.  {  Rec,  979)  =(=**!  have  been  bot- 
tling the  drink  in  Exhibit  Xo.  2.  ['Tru-Cola']  near- 
ly four  years,  also  sarsaparilla  and  root  beer.  "^  *  * 
I  have  known  the  drinks  sarsaparilla  and  root  beer 
since  '91 — twenty-five  years  ago.  or  more.  The 
color  of  root  beer  and  sarsaparilla  that  I  knew  at 
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that  time,  compared  with  the  color  of  this  drink  to- 
day, is  practically  the  same.  They  are  all  colored 
with  burnt  sugar  coloring.  The  color  of  root  beer 
is  practically  the  same  as  that  of  'Coca-Cola'  or  any 
cola  beverage.  *  *  *  I  have  known  those  other  cola 
drinks  ever  since  I  have  been  in  business, — since  '91. 
When  you  come  in  contact  with  these  cola  drinks — 
so  many — you  cannot  keep  tract  of  them.  Drinks 
similar  in  taste,  color,  and  appearance  to  'Coca-Cola' 
that  I  know  of  on  the  market  to-day  are  'Lemon- 
Cola,'  'this  'Rye-Ola,'  'Roxie-Cola,'  'My-Ola,'  'Misti- 
Cola,'  'Gay-Ola,'  and  'Ameri-Cola,'  of  Americus, 
Georgia,  and  this  other,  'Mar-Cola,'  that  is  made  in 
some  place.  I  would  have  to  sit  down  all  day  and 
think  of  them.  It  would  be  enough  to  mention  all 
day  long  and  think  of  them.  There  is  another  one 
in  town,  'L'Aroma,' — that  is  a  dope  drink  *  *  *  I 
have  known  of  cola  drinks  ever  since  I  have  been  in 
Chattanooga,  and  long  before  that  when  I  traveled 
for  the  brewery,  I  saw  cola  drinks  all  over  the  coun- 
try, scattered  around,  but  I  paid  very  little  attention 
to  them,  then,  because  I  was  selling  beer.  *  *  *  I  have 
never  known  a  cola  drink  on  the  market  that  was  not 
substantially  the  same  color  as  'Coca-Cola.'  They 
are  all  practically  the  same  taste."     (Rec,  981). 


\\\  M.  POLLOCK,  proprietor  of  the  Nashville  Bot- 
tling Works,  Nashville,  Tenn.,  which  bottles  "Fletcher's 
Cola"  (Rec,  1199-1201): 


"I  have  been  connected  with  other  bottlings  works, 
I  have  bottled  other  cola  drinks.  We  have  bottled 
*Coca-Nola,'  'Rye-Ola,'  'Gay-Ola,'  'My-Ola,'  'Star- 
Cola,'  and  bottled  other  drinks.  *  *  *  I  have  heard  of, 
I  guess,  about  forty  or  fifty, — something  like  that, — 
different  cola  drinks.     I  have  known  of  other  cola 
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drinks  ever  since  I  have,  known  anything  about 
working  at  the  bottHng  plants — that  has  been  about 
eight  years.  (Rec.,  1199)  *  *  *  The  color  of  these 
different  cola  beverages  are  about  the  same."  (Rec, 
1201). 

C.  N.  BAKER,  a  soda  water  bottler,  Newman,  Ga., 
; Rec,  406-7): 

"I  could  not  name  all  the  diff'erent  colas  I  have 
bottled.  I  have  bottled  the  drink  I  got  from  Mr. 
Mayfield,  called  'Koke,'  (Rec,  1406)  *  *  *  Since 
then  I  have  bottled  'Cola-Creme,'  *  *  *  'My-Coca,' 
=K  *  *  'Coca-Nola,'  'Rye-Ola,'  and  I  do  not  know  how 
many.  *  *  *  There  is  not  but  very  little  difference 
in  all  these  cola  drinks  in  taste  and  color,  if  anv." 
(Rec,  1407). 

(c). — Dealers  In  Bottled  Goods. 

A.  F.  ENSINGER,  bar  tender  at  the  Eagle's  Club. 
Chattanooga  (  Rec,  984)  : 

"Some  of  the  cola  drinks  I  have  dispensed  are 
'Coca-Cola,'  'Koke,'  'Ala-Cola,'  'True-Cola,'  'Oze- 
Ola,'  and  'Maud  Aluller,' — I  do  not  know  whether  I 
can  recall  any  others  are  not;  there  has  been  six  or 
eight  more,  I  guess,  that,  during  that  time,  would 
come  and  go.  I  have  known  of  other  cola  drinks  on 
the  market  for  fourteen  years,  possibly.  As  com- 
])are(l  with  the  color  of  'Coca-Cola,'  they  all  look 
about  the  same.  As  compared  with  the  taste  of 
*Coca-Cola,'  I  could  not  tell  any  diff'erence." 

JOE  OUINX,  a  bar  tender,  Chattanooga  (Rec,  990- 
1,2,4):^ 
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"I  handle  'Koke,'  white  soda,  Toinsetta,'  and 
'Sinalco,'  and  this  'Pan-pepsin,'  we  handle  that,  too, 
— *  *  *  'Ala-Cola,'  we  handled  that.  Other  cola 
drinks  I  have  handled  besides  that  are  'Star-Cola,' 
'My-Coca,'  and  the  stuff  made  by  Mayfield,  and  had 
some  made  by  Gerst — I  forget  the  name  of  it.  I 
have  known  of  'True-Cola'  and  other  cola  products 
on  the  market  similar  to  'Coca-Cola'  for  ten  or 
twelve  years.  There  is  no  difference  in  the  color  of 
them,  compared  with  the  color  of  'Coca-Cola.'  *  *  * 
I  do  not  see  any  difference  [in  taste]  to  amount  to 
anything, — the  same  general  taste.  (  Rec,  991 )  *** 
I  have  never  seen  a  cola  drink  that  was  not  sub- 
stantially similar  in  color  to  'Coca-Cola.'  *  *  *  The 
color  is  all  the  same."     (Rec,  994). 

F.  E.  HOOPER,  a  retail  grocer.  Chattanooga,  Tenn., 
(Rec,  997): 

"I  have  handled  cola  drinks.  I  have  handled 
'Coca-Cola,'  I  have  handled  'Koke' — I  handle  'Koke' 
now, — 'Digestol,'  and  most  all, — I  buy  from  all  the 
wagons  that  go  around  town.  *  *  *  These  cola  drinks 
are  pretty  much  the  same  color  as  'Coca-Cola' — all 
in  dark  bottles,  and  look  alike." 

M.  J.  COSTELLO,  a  bar  tender.  Chattanooga,  Tenn., 
(Rec,  1000,  1002): 

"I  have  been  handling  soft  drinks  for  ten  years, — 
bottled  goods — soft  drinks.  I  have  handled  white 
soda,  'Digestol,'  'Sinalco,'  'Ginger-Ale,'  'Ala-Cola,' 
Tru-Cola,'  'Koke,'  'Rye-Ola,'  the  coca-cola  drinks — 
'Ala-Cola,'  'Tru-Cola'  and  'Coca-Cola' — seem  to  me 
to  all  have  about  the  same  color.  (Rec,  1000)  *  *  * 


I 
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I  have  never  seen  a  cola  drink  not  the  same  general 
color  as  'Coca-Cola."    (Rec,  1002). 

A.  W.  STANLEY,  proprietor  Stag  Hotel  and  Bar, 
Chattanooga,  (Rec,  1004)  : 

"I  have  handled  'Tru-Cola'  and  'Ala-Cola.'  They 
are  all  about  the  same  color  as  'Coca-Cola."  *  *  *  I 
have  never  seen  a  cola  drink  that  was  not  substanti- 
ally the  same  color  as  'Coca-Cola.'  '' 

R.  W.  WAVMAX,  a  bar  tender,  Chattanooga,  (  Rec, 
1014-16): 

"I  handle  soft  drinks  in  connection  with  my  busi- 
ness, some  of  them  being  'Tru-Cola,'  white  soda,  red 
soda.  'Maud  Muller.'  'Poinsetta,'  'Sinalco.'  'Koke,' 
'Dope,' — they  call  it  'Dope.'  Other  cola  drinks  I 
have  known  of  are  'Ala-Cola.'  I  have  known  of 
these  other  cola  drinks  since  I  have  been  in  business, 
— since  they  came  out.  *  *  *  The  color  of  these 
different  cola  drinks  as  com])ared  to  the  color  of 
'Coca-Cola,'  is  about  the  same,  I  think.  *  *  *  They 
have  the  same  general  taste,  along  the  same  general 
lines.  (Rec,  1014)  *  *  *  Cola  drinks  are  the  same 
general  color  as 'Coca-Cola.'     (Rec,  1015). 

W.  F.  STRICKLAND,  a  bar  tender.  Chattanooga, 
(Rec,  1048): 

"We  handle  'Koke.'  'Maude  Muller' — that  is  a 
dope — and  we  used  to  handle  Zimmerman's  stuff, — 
'Dope,'  I  believe  it  was, — and  also  handled  'Coca- 
Cola.'  The  color  of  these  different  cola  drinks,  so 
far  as  I  can  see.  is  about  the  same." 
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LUKE  POGUE,  bar  tender;  Patten    Hotel,    Chatta- 
nooga, ( Rec,  1060)  : 

"I  have  dispensed  a  general  line  of  soda  water, — 
red,  and  white,  and  ginger  ale,  'Dig-estol,'  'Coca- 
Cola,'  'Rye-Ola,'  'Gay-O'la,'  'Ala-Cola,'  'Nerve-Ola,' 
'Koke,'  and  'Gay-Nol.'  Most  all  coke  drinks  have 
the  same  color.  *  *  *  I  have  known  of  these  other 
drinks  on  the  market  similar  to  'Coca-Cola'  about 
ten  years." 

J.  C.  McDonald,  a  bar  tender,  Chattanooga,  (Rec, 
1067-8)  : 

"I  have  'Coca-Cola,'  'Cinalco,'  'Poinsetta.'  {  1067) 
*  *  *  I  have  got  'Koke'  since  I  have  been  in  busi- 
ness here.  When  in  business  with  other  people  we 
had  'Coca-Cola'  for  sale,  we  had  'Ala-Cola,'  'Maude 
Muller,'  and  Tru-Cola.'  The  color  of  those  drinks, 
as  compared  with  'Coca-Cola,'  are  practically  the 
same  thing.  I  could  not  see  any  difference  in  them ; 
no  one  could  see  any  difference  at  all.  I  could  not 
see  any  difference  in  the  taste  compared  to  'Coca- 
Cola.'  *  *  *  I  would  not  know  a  glass  of  'Coca- 
Cola,'  by  its  taste,  from  the  other  cola  drinks  I  have 
handled.  *  *  *  I  have  never  seen  a  cola  drink  not 
practically  the  same  color  as  'Coca-Cola,'  and  prac- 
tically the  same  taste." 

J.  M.  WHEELER,  a  bar  tender,  Chattanooga,  (Rec, 
970,  972) : 

"I  have  handled  'Coca-Cola,'  'Maud  Muller,' 
'Koke,'  'Rye-Ola,'  and  'Star-Cola.'  I  do  not  know 
as  I  can  tell  any  difference  in  the  color  of  these  bev- 
cages,  compared  to  the  color  of  'Coca-Cola,'  as  they 
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all  ai)pear  to  be  the  same  thing.  =)•  *  *  There  is 
very  little  difference  in  the  taste  of  these  cola  bever- 
ages, as  compared  with  the  taste  of  'Coca-Cola.' 
(  Rec,  970 )  *  *  *  The  color  of  'Koke'  is  the  same 
as  the  color  of  other  cola  beverages.  I  do  not  see 
any  difference  in  the  taste.  *  *  *  I  have  known  of 
these  cola  beverages  similar  to  'Coca-Cola'  in  color, 
taste,  and  appearance,  four  or  five  years."  (Rec, 
972). 

TOM  COLLINS,  steward  at  the  Eagle's  Club,  Chat- 
tanooga. (Rec,  988-90): 

"Some  soft  drinks  we  have  are  white  soda  water, 
'Koke,'  'Coca-Cola,'  'Poinsetta.'  *  *  *  T  know  of 
'Ala-Cola'  and  this  'Maude  Muller,'  but  we  do  not 
handle  them  any  more.  The  color  of  these  cola 
drinks  is  the  same  as  'Coca-Cola.'  *  *  *  I  could  not 
tell  any  difference  much  in  the  taste,  either.  *  *  * 
I  have  known  the  products  root-beer  and  sarsaparilla 
ever  since  I  have  been  here  in  Chattanooga,  about 
twenty-eight  years.  The  color  of  root  beer  and  sar- 
saparilla is  about  the  same  as  'Coca-Cola.'  (Rec, 
988).  *  *  *  I  have  known  of  other  drinks  on  the 
market  similar  in  color,  taste,  and  appearance  to 
Coca-Cola,'  I  suppose,  for  ten  years.  Some  of  the 
drinks  of  that  kind  are  'Star-Cola' — that  tastes  like 
it — I  could  hardly  tell  the  difference.  This  'Maude 
Miller'  tastes  a  good  deal  like  it."     ( Rec.  989-990). 

'E.  W.  FREEMAN,  a  bar  tender,  Chattanooga,  (  Rec, 
973,  5,  6) : 

"I  have  handled  cola  drinks.  Some  of  the  drinks 
are  'Coca-Cola,'  'Rye-Ole,'  'Maude  Muller.'  (Rec, 
973  j     *  >!<  *    J  ^j-j^  ^  \^^y  tender  and  have  known  of 
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the  cola  drinks  other  than  'Coca-Cola'  |)()ssibly  eight 
years,  and  perhaps^  longer.     I  have  been  handling 


other  cola  drinks  since  I  have  been  in  the  saloon 
business  the  greater  portion  of  that  time.  *  *  *  I 
have  never  seen  a  cola  beverage  that  was  not  the 
same  general  color  as  'Coca-Cola.'  They  generally 
taste  about  alike  to  me."     (Rec,  975-976). 

R.  W.  LOCHRIE,  a  bar  tender  at  the  Woodard  Bar, 
Birmingham,  (Rec,  1039-40): 

"1  have  dispensed  soft  drinks  there,  and  cola 
drinks,  also.  We  are  handling  just  at  ])resent  'Nif- 
ti-Cola.'  Before  we  began  handling  'X^ifti-Cola,'  we 
handled  'Cola-Nip'  and  'Coca-Cola.'  (Rec,  1339) 
*  *  *  These  different  cola  drinks  are  practically  all 
the  same  color."     (Rec,  1340). 


(d). — Dealers  In,  and  Dispensers  of,  the  Soda 
Fountain  Product. 

W.  M.  SIDEBOTTOM,  (Rec,  1162-3)  : 

"There  are  a  great  many  cola  drinks  on  the  mar- 
ket— 'Celery-Cola,''  Star-(i!ola,'  'Cola-Ade.'  I  have 
known  of  cola  drinks  on  the  market  to  my  best  recol- 
lection twenty-five  or  twenty-eight  years,  I  guess. 
I  have  never  seen  a  cola  drink  that  was  not  the  same 
general  color.  xA.ll  cola  drinks  are  very  similar  in 
taste.  At  the  establishment  where  I  am  now  located 
we  dispense  Atlanta  'Coca-Cola';  we  dispense  no 
others  besides  that." 
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J.  G.  BOOTH,  soda  dispenser  at  Paul  and  John 
Stumbs,'  Nashville,  (  Rec,  1 169-70)  : 

"We  are  dispensing  'Coca-Cola'  straight  at  the 
place  where  I  am  now  working.  I  have  known  of 
cola  drinks  ever  since  I  have  know^n  the  original 
*Coca-Cola.'  (Rec.  1169)  *  *  *  They  look  alike." 
(Rec,  1170). 

J.  C.  PRICE,  now  proprietor  of  a  restaurant,  but 
formerly  a  soda  dispenser,  Nashville,  (Rec,  1205-6)  : 

"There  are  many  different  brands  of  cola  drinks 
I  have  served.  I  could  not  call  them  all.  I  know  a 
few— 'Arrow-Cola,'  'j.  1).  F.  Cola,'  'Koke'  and 
'Cola,'  '(^lay-Ola,'  'Afri-Cola,'  and  I  have  dispensed 
'Star-Cola,'  and  'C^rerst's  Cola,'  too,  and  'Coca-Cola.' 
I  have  worked  in  Nashville,  St.  Louis,  Evansville, 
and  Birmingham.  At  these  different  towns  I  have 
sold  different  cola  drinks.  (Rec,  1205)  ***  The 
taste  and  color  of  these  different  cola  drinks  is  al- 
most the  same."     (  Rec,  1206). 

BRANCH  HARDEN,  soda  dispenser  at  Henry 
Skagg's  soda  fountain  in  the  Stahlman  Building,  Nash- 
ville, (Rec,  1123-4): 

"The  cola  drinks  I  dispense  are  'Fletcher's  Cola,' 
'i)oj)e,'  'Coca-Cola,'  and  others  I  cannot  remember. 
I  have  known  of  these  other  cola  drinks,  ther  than 
'Coca-Cola,'  most  ever  since  I  have  been  in  the  busi- 
ness. (Rec,  1123)  *  *  *  Other  cola  drinks  I  have 
known  of  [are]  'Ala-Cola,'  'Star-Cola,'  'Fletcher's 
Cola.'  They  are  almost  the  same  color, — look  to  me 
like  about  the  same  color,  *  *  *  pretty  much  the 
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same  taste.  They  are  almost  the  same  color,  they 
seem  to  me.  *  *  *  Just  to  a  casual  glance  they  look 
about  alike."    (Rec,  1124). 

P.  D.  JOHNSON,  soda  dispenser  at  the  W^arner  Drug 
Co.,  Nashville: 

"We  dispense  'Coca-Cola'  and  a  black  syrup  call- 
ed 'Dope.'  They  used  'Fletcher's  Cola'  and  have 
used  'Diehl's  Star  Cola.'  (Rec,  1151).  *  *  *  The 
general  color  of  these  cola  drinks  is  about  the  same. 
At  the  baseball  park  here  in  the  summer  time  they 
serve  Pepsin  and  Diehl's  'Star  Cola.'  *  *  *  Diehl's 
'Star-Cola'  is  all  that  is  advertised  out  there.  *  *  * 
It  is  about  the  same  color,  taking  the  concentrated 
syrup  and  comparing  the  two.  The  beverage  that 
is  made  from  the  syrup  is  about  the  same  as  'Coca- 
Cola.'"     (Rec,  1152). 

W.  W.  RANDOLPH,  soda  dispenser  at  the  Hooden- 
pile  Drug  Co.,  Nashville  (Rec,  1160-1): 

"Some  of  the  cola  drinks  that  we  have  dispensed 
are  'Star-Cola,'  'My-Cola,'  'Pepsi-Cola,'  and  I  guess 
about  a  dozen  others.  *  *  *  I  have  heard  of  about  a 
dozen  cola  drinks  on  the  market  several  years  back, 
— as  well  as  I  can  remember  eight  years,  any  way. 
(Rec,  1160).  *  *  *  The  color  and  taste  of  these 
different  cola  drinks  are  all  about  the  same."  (Rec, 
1161). 

F.   H.  WILLIS,  soda  dispenser  at  "Ha  Ha  vStore, 
Nashville  (Rec,  1191): 

"We  are  dispensing  a  general  line  of  soda  drinks. 
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Besides  'Coca-Cola,'  we  have  'Candy-Cola.'  The 
color  of  'Candy-Cola'  is  very  similar  to  'Coca- 
Cola.'  ' 

MATT  AV'TLSOK,  proprietor  of  a  retail  drug  store, 
Nashville  (Rec,  1209): 

"I  dispense  'Gerst's  Cola.'  It  looks  like  'Coca- 
Cola,'  and  I  never  did  see  any  difference  in  the 
taste." 

F.  C.  DORIDER,  for  24  years  in  soft  drink  and  con- 
fectionery business,  Nashville  (Rec,  1195-6): 

"We  handled  different  kinds  of  cola, — 'Cola- 
Ade,'  'Celery-Cola,'  'Coca-Cola,'  and  a  good  many 
of  those  colas,  I  cannot  recall  them.  *  *  *  Cola 
drinks  besides  those  I  have  mentioned  are  'Star- 
Cola,'  'Cola-Ade,'  and  maybe  s(Mne  others.  (Rec, 
1195.)  *  *  *  They  were  very  much  alike  in  color." 
(Rec,  1196). 

WILLIAM  \\  DAN'IS,  an  attorney-at-la\v,  and  a 
stockholder  in  the  Davis  Funston  Drug  Co.,  which  has 
a  chain  of  drug  stores  in  Xash\'ille  (Rec,  1102): 

"We  dispense  cola  drinks.  Some  [of  the]  drinks 
are  'Coca-Cola,'  'Afri-Cola,'  'Fletcher's  Cola,'  'Ala- 
Cola,'  'Arrow-Cola.'  I  believe  it  is, — 'Star-Cola,' 
'Gerst's  Cola,' — not  all  of  those  at  every  place, — at 
diff'erent  places,  at  different  times,  we  have  used 
those  cola  drinks.  I  knew  of  other  cola  drinks  besides 
'Coca-Cola'  before  1909.  *  *  *  Cola  drinks  on  the 
market  today — there  are  hundreds  coming  in  every- 
where;  some  have  been  on  the  market  for  several 
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years,  I  could  not  tell  you  how  many.  The  color 
of  these  different  cola  drinks,  compared  with  the 
color  of  'Coca-Cola,'  is  not  much  different.  The 
taste  in  many  cases  is  almost  indistinguishable." 

C.  P.  EMBREV,  proprietor  of  Embrey  Drug  Store, 
Chattanooga  (Rec,  1019-20): 

"I  dispense  soft  drinks  at  my  soda  fountain.  I 
dispense  cola  drinks  there.  I  dispense  'Coca-Cola' 
and  one  named  'Ko-Nut.'  =^  *  =^  I  have  heard  of  'Tru- 
Cola.'  There  are  a  great  many  cola  drinks  on  the 
market.  The  color  of  the  syrup  of  these  different 
cola  drinks  is  identical  \\ith  the  color  of  the  'Coca- 
Cola'  syrup.  *  *  '"  I  have  known  of  the  drink  root 
been  fifteen  or  twenty  years,  I  reckon.  *  *  *  The 
root  beer  I  have  known  for  the  past  fifteen  or  twenty 
years  has  been  substantially  the  same  color  as  it  is 
today.  (  Rec,  1019).  ^^  =^^  *  We  do  not  handle  Hires' 
root  beer,  we  have  not  for  years.  I  could  not  tell 
any  different  between  the  root  beer  we  handle  and 
Hires'.    The  color  is  about  the  same."  (Rec,  1020). 

F.  M.  BOGART,  prescription  clerk  and  soda  dis- 
penser, Chattanooga  (Rec,  1070): 

"We  serve  'Coca-Cola,'  'Ko-Nut,'  'Afri-Cola'  and 
'Mays-Ola.'  *  *  *  They  are  very  much  the  same  in 
taste  as  'Coca-Cola." 

C.  H.  JOUETT,  a  retail  druggist,  associated  with  the 
Live  &  Let  Live  Drug  Co.,  Chattanooga,  and  formerly 
connected  with  the  Miller  Pharmacy  at  Chattanooga 
(Rec,  1051): 
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"We  handle  'Coca-Cola.'  'Ko-Nut'  and  'Ala-Cola,' 
I  think ;  I  do  not  remember  whether  we  handle  any 
other  cola  drinks  or  not.  I  have  known  of  drinks 
similar  in  color,  taste  and  appearance  to  'Coca-Cola' 
I  presume  for  ten  or  twelve  years,  probably  longer, 
— fifteen  years,  probably.  They  are  alike  in  color 
and  taste  as  far  as  I  am  able  to  state."  *  *  * 

DR.   H.  O.   XULL,  a  practicing  physician  and  pro- 
prietor of  a  retail  drug  store,  Chattanooga  (Rec,  1063)  : 

"We  have  cola  drinks.  The  only  cola  drinks  we 
have  now^  are  'Coca-Cola'  and  *Ko-Nut.'  I  have 
handled  a  number  in  my  time.  I  have  handled  'Wise- 
Ola,'  'Luck-Ola,'  and  'My-Ola.'  I  have  handled 
'Coca-Cola'  during  the  time  1  have  had  the  soda 
fountain.  We  have  always  handled  some  cola 
drink.  '''  *  '''  In  a  general  way  they  are  all  similar 
to  each  other.  The  taste  of  these  cola  drinks,  com- 
pared with  the  taste  of  'Coca-Cola,'  is  verv  simi- 
lar." 

BURTAN  JONES,  a  retail    druggist,    Chattanooga 
(Rec.  1106): 

"I  dispense  cola  drinks, — 'Coca-Cola'  and  'Tru- 
Cola.'  The  color  of  'Tru-Cola'  syrup  is  a  brown 
liquid  about  the  same  as  'Coca-Cola.'  I  could  not 
distinguish  the  difference  in  color  between  'Tru- 
Cola'  syrup  and  'Coca-Cola'  syrup.  I  could  not  dis- 
tinguish the  difference  in  color  between  the  com- 
pleted drinks  as  served  at  the  fountain,  and  'Coca- 
Cola.'  I  could  not  distinguish  the  difference  in  taste 
between  'Tru-Cola'  and  'Coca-Cola.'  " 
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T.  H.  LEVER,  proprietor  of  the  K.  W.  N.  Pharmacy, 
Spartanburg-,  S.  C.  (Rec,  1228,  1245-6): 

"I  have  handled  the  'Dope'  and  'Koke'  and  'Coca- 
Cola.'  I  know  a  number  of  others, — 'My-Coca,' 
'Ko-Nut,'  'Rye-Ola,'  'Gibb's  Cola.'  *  *  =^-  I  have 
kiown  of  cola  drinks  ever  since  I  have  been  in  the 
drug  business, — about  eight  years.  These  cola 
drinks  are  almost  the  same  color,  *  *  *  and  just 
about  the  same  in  taste.  (Rec,  1228).  *  *  *  At 
the  Union  Drug  Co.  I  handled  a  product, — I  cannot 
recall  the  name, — Mr.  Sizemore  is  the  gentleman 
that  sold  it  at  that  time.  It  was  a  heavy  cola  syrup ; 
the  taste  and  color  of  it  was  about  the  same  as  'Coca- 
Cola.'  I  handled  it  before  I  handled  'Koke'  and 
'Dope.'"  (Rec,  1245-1246). 

E.  A.  SHARP,  proprietor  of  the  Terminal  Pharmacy, 
Jacksonville,  Fla.  (Rec,  1250,  4,  6): 

"We  dispense  ice-cream  sodas,  root  beer,  Coca- 
Cola,  Koke,  Dope,  Brain-01,  Gay-Ola — you  know 
about  the  line  of  stufif  we  handle, — all  those.  We 
do  not  dispense  Gay-Ola  right  at  the  present  time. 
(Rec,  1250).  *  *  *  Every  man  in  my  town  has 
always  handled  three  or  four  different  kinds  of  cola 
drinks.  (Rec,  1254).  *  *  *  All  these  drinks  are 
similar  in  color  and  taste  to  'Coca-Cola.'  "  (Rec, 
1256). 

ROBERT  E.  OUSLEV,  a  retail  druggist,  Kosciusko, 
Miss.  (Rec,  1447): 

"This  drink  'Ko-Nut'  is  rather  similar  to  'Coca- 
Cola.'  You  could  not  hardly  tell  the  difference  be- 
tween them  by  looking  at  or  tasting  them." 
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C.  J.  THORNTON,  proprietor  of  the  Corner  Drug 
Store,  Hattiesbiirg,  Miss.  (Rec,  1759-60,  1762): 

"I  have  dispensed  at  my  soda  fountain  a  general 
line  of  all  flavors,  and  I  have  sold  'Afri-Cola,'  'Coca- 
Cola,'  'Dope,'  'Ko-Nut,'  'Ala-Cola.'  *  *  *  The  color 
of  these  cola  drinks  is  something  like  the  color  of 
root  beer, — colored  with  caramel  coloring,  I  have 
been  always  told.  The  color  of  the  various  cola 
drinks  compare  very  similar  with  each  other.  They 
all  taste  alike  to  me.  I  never  saw  a  cola  drink  that 
was  not  of  the  same  general  color  and  taste.  (Rec, 
1759,  1760).  *  *  *  Sarsaparilla  and  root  beer  are 
the  same  color,  and  lots  of  things  are  the  same  color 
— creme  soda  is  the  same  color."  (Rec,  1762). 

(e). — Members  of  the  general  public. 

W.  F.   BOYLIN,  president  of  the  American  Label 
Works,  Nashville  (Rec,  1072-4): 

'T  know  j.  C.  Mayfield.  1  lave  known  him,  I  can 
say,  for  twelve  or  fourteen  years.  *  *  *  Then  he  was 
manufacturing  'Celery-Cola.'  *  *  *  It  resembled 
all  these  cola  drinks.  As  compared  to  'Coca-Cola,' 
you  could  not  tell  the  difiference,  (Rec,  1072).  *  *  * 
The  'Coca-Cola'  and  'Celery-Cola'  are  like  those  cola 
drinks.  I  could  not  tell  any  difl^erence  from  the 
other  cola  drinks.  (Rec,  1073).  *  *  *  We  printed 
labels  for  hundreds  of  peoi)le  for  different  cola 
drinks, — 'Haskell's  Cola,'  at  Cookeville,  North  Car- 
olina, and  we  printed  'Koke'  labels  for  Kelley  & 
Westmore,  at  Franklin,  Ky.,  and  we  have  printed 
'Texa-Cola,'  'Call's-Cola'  for  some  firm  in  North 
Carolina,  P^letcher's  Cola,  a  Nashville  concern, 
Diehl's  'Star-Cola,'  for  Diehl  &  Lord,  of  Nashville, 
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'Gerst's  Cola,'  for  Gerst's  Bottling  Works,  of  Nash- 
ville, and  we  have  printed  Heck's  'Star-Cola'  for 
Heck,  of  Nashville, — there  were  so  many  of  them — 
I  can  get  you  a  list  of  them  from  the  office.  I  have 
known  of  cola  drinks  on  the  market  other  than 
'Coca-Cola'  practically  ever  since  I  can  remember, 
ever  since  I  have  been  in  Nashville,  any  way, — that 
would  be  eighteen  years  the  first  of  January.  The 
color  of  all  these  cola  drinks  I  have  seen,  as  com- 
pared with  'Coca-Cola,'  are  all  practically  the  same 
color  and  taste  as  compared  with  the  taste  of  'Coca- 
Cola.'  I  have  never  seen  a  cola  beverage  not  the 
same  general  color.  I  have  never  tasted  a  cola 
beverage  that  did  not  have  the  same  general  taste." 
(Rec,  1074).  **  * 

E.  D.  MONTGOMERY,  manager  of  the  Eastern 
Division,  Southern  Bell  Telephone  Co.,  Birmingham, 
(Rec,  1362-3): 

"I  do  not  know  how  many  there  is,  really  there 
is  a  number  of  drinks  of  that  class.  Those  drinks 
look  alike  and  taste  alike.  (Rec,  1362).  *  *  *  There 
are  four  or  five  of  those  drinks  you  could  set  out 
and  I  could  not  tell  you  the  difiference  to  save  my 
life,  just  which  is  which."  (Rec,  1363). 


Admissions  of  Plaintiff's  Witnesses. 

DR.  CHARLES  E.  CASPAR!,  St.  Louis,  Mo.  (Rec, 
901-2) : 

"I  have  had  experience,  also,  examining  products 


161 


that  are  similar  in  appearance  to  'Coca-Cola,'  and 
have  analyzed  three  Jiundred  samples  of  such  pro- 
ducts." 

DR.  H.  B.  FULLER,  ])laintiff's  chief  chemist,  Wash- 
ington, D.  C.  (Rec.,2266): 

"I  have  made  in  the  neighborhood  of  1500  analy- 
tical examinations  of  other  kinds  of  beverages  of  the 
kind  and  character  of  'Coca-Cola." 

R.  W.  BROWN,  soda  water  business,  New  Orleans, 
La.: 

"There  is  a  bunch  of  drinks  on  the  market  similar 
to  'Coca-Cola.'  I  do  not  recollect  the  names  of  all 
of  them,  but  there  are  quite  a  number  of  them,  I 
think  there  is  one  called  'Cola-Ade.'  "  (Rec,  682). 

EDWARD  T.  LAGAN,  owner  of  a  lunch  room,  for- 
merly a  drug  clerk.  Chicago: 

"^'es,  sir,  I  have  dispensed  some  of  the  other  cola 
drinks.  I  have  dispensed  'Lime  Juice  and  Cola,'  and 
'Cola-Mint,'  *  *  *  That  has  been  one  the  market 
right  along  for  the  last  ten  years.  Ves,  sir,  it  has 
the  same  color  as  'Coca-Cola.'  I  have  handled  it 
and  know  that  it  has  been  on  the  market  for  the  last 
ten  years.  It  is  made  by  Parke-Davis  &  Company, 
of  Detroit.  (Rec,  896).  *  *  *  I  have  handled  at 
the  fountains  and  places  where  I  have  dispensed 
drinks  both  root  beer  and  sarsaparilla.  *  *  *  They 
are  the  same  general  color  as  'Coca-Cola,'  and  it 
would  be  hard  to  distinguish  between  them  and 
'Coca-Cola.'  *  *  *  They  are  all  dark.  There  are  so 
many  other  drinks  which  I  have  dispensed  at  mv 
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fountain  of  that  dark  color  that  I  really  could  not 
begin  to  tell  you  how  many  of  them  I  have  dispensed. 
Almost  all  of  the  drinks  are  dark,  *  *  *  that  is  the 
general  color  for  drinks  at  soda  fountains, — just 
about — dark  and  red  and  brown."  (Rec,  896-897). 

F.  C.  PEACE,  an  ex-Pinkerton  detective,  employed 
by  plaintiff  as  a  detective  in  this  case  (Rec,  2105-6, 
2217): 

"No,  sir,  I  cannot  tell  the  difference  between  'Co- 
ca-Cola' and  other  drinks  on  the  market.  I  know  of 
probably  ten  other  drinks  on  the  market  that  are 
similar  to  'Coca-Cola.'  *  *  *  I  have  seen  'Ko-Nut,' 
'Rye-Ola,'  'Wise-Ola,'  'Ala-Cola,'  'Lemon-Cola,' 
'Chero-Cola,'  'Celery-Cola,'  *My-Cola,"  Moxie,'  and 
sarsaparilla,  and  this  dark  colored  creme  soda.  *  *  * 
These  drinks  are  all  similar  in  color  to  'Coca-Cola.' 
I  have  also  heard  of  'Star-Cola,'  'Luck-Ola,'  'Glee- 
Nol,'  and  'Tru-Cola,'  but  I  have  never  seen  those 
drinks.  (  Rec,  2105-6).  No,  sir,  I  could  not  tell  the 
difference  in  taste  between  'Coca-Cola'  and  these 
other  cola  drinks  on  the  market.  *  *  *  The  stuff 
that  the  Southern  Koke  Co.  make  at  New  Orleans 
that  they  call  'Dope'  and  'Koke,'  I  could  not  tell  the 
difference  between  that  and  'Coca-Cola.'  *  *  *  'Ko- 
Nut'  is  another  one  that  is  hard.  ^^^  *  *  'My-Coca' 
tastes  very  much  like  'Coca-Cola,'  I  cannot  tell  the 
difference.  *  *  -^  'Rye-Ola'  and  'Wise-Ola,'  I  think, 
are  very  much  like  'Coca-Cola.'  *  *  *  So  many  of 
these  various  cola  drinks  taste  so  much  like  'Coca- 
Cola'  that  I  cannot  tell  the  difference."  (Rec,  2217). 

H.  B.  PIERCE,  chief  detective  of  the  Coca-Cola  Co. 
(Rec,  2132): 
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"I  do  not  know,  and  have  no  idea,  how  many  cola 
drinks  there  are  on  the  market.  I  know  possibly 
fifteen  or  twenty.  *  *  *  All  of  these  cola  drinks  I 
have  known  of  all  have  about  the  same  color,  and  are 
put  up  in  the  same  kind  of  bottle,  and  have  pretty 
much  the  same  general  taste."  (Rec,  2132). 

C.  C.   ROSS,  one  of    plaintiff's    numerous    spotters 
(Rec,  2174,  2176): 

"Ves,  sir,  I  have  seen  bottles  containing  other 
cola  drinks.  *  *  =!=  I  have  seen  a  great  many  cola 
drinks, — I  have  seen  several  of  them,  for  instance, 
'Chero-Cola,'  'My-Coca,'  'Parafait,'  'Chas.-Cola,' 
'Epps-Cola,'  'Rivo-Cola.'  I  could  study  up  some 
more,  but  that  is  all  I  can  think  of  right  now.  (Rec, 
2174).  *  *  *  If  they  put  sarsa|)arilla  in  'Coca-Cola' 
bottles  I  do  not  expect  I  could  tell  it  by  looking  at 
it.  ^^s,  sir,  I  have  seen  other  drinks  similar  in  color 
to  'Coca-Cola'  in  bottles, — 'My-Coca'  and  the  others 
I  named  awhile  ago.  I  cannot  say  I  have  seen  any 
other  drinks,  other  than  cola  drinks,  which  are  simi- 
lar in  color  to  Coca-Cola."  (Rec,  2176). 

NORVELL  N.  LEAX'ER,  manufacturer  of  "Orin- 
Cola,"  St.  Louis,  Mo.  (Rec.  2036-7): 

"1  put  out  a  drink  known  as  'Orin-Cola.'  That 
is  a  drink  similar  to  'Coca-Cola.'  It  looks  like  'Coca- 
Cola.'  It  is  colored  the  same  as  'Coca-Cola.'  *  *  * 
I  colored  my  drink  the  color  of  'Coca-Cola'  for  the 
simple  reason  that  it  is  customary  among  the  trade. 
*  *  '''  It  is  the  custom,  from  experience,  when  peo- 
ple ask  for  lemon  soda  you  have  to  have  a  white 
soda,  and,  if  they  ask  for  sarsaparilla,  it  is  black: 
if  they  ask  for  'Dr.   Pepper.'  it  is  black:  and  we 
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color  them  for  that  simple  reason,  I  suppose.  I  give 
it  the  flavor  it  has  because  people  like  flavor  of  that 
kind." 

JOHN  H.  BOHNE,  an  employee  of  the  Liquid  Car- 
bonic Company,  St.  Louis,  Missouri,  formerly  in  part- 
nership with  Norvell  N.  Leaver  in  the  manufacture  of 
"Orin-Cola"  (Rec,  2045): 

"After  I  left  Mayfield,  I  went  in  partnership  with 
him  [Norvell  N.  Leaver]  in  1904,  in  the  manufac- 
ture and  sale  of  a  drink  called  'Orin-Cola.'  *  *  * 
The  color  of  *Orin-Cola'  was  a  dark  color,  like  the 
other  cola  drinks.  Most  all  of  the  cola  drinks  I  ever 
saw  are  about  the  same  color.  I  never  saw  any  dif- 
ference in  them,  so  far  as  the  color  is  concerned. 
Burnt  sugar  produces  that  color.  *  *  *  My  under- 
standing of  the  thing  is  that  any  drinks  that  would 
be  called  under  the  name  of  cola  usually  have  the 
same  color."  (Rec,  2045). 

T.  J.  HAIZLIP,  a  retail  druggist,  Fort  Worth,  Texas 
(Rec,  1962-3): 

"I  have  never  tried  to  dispense  any  of  the  other 
beverages,  but  I  have  drank  it  at  the  other  soda 
fountains.  (Rec,  1962).  "^  *  *  The  other  products 
are  very  similar  to  Coca-Cola,  if  I  understand  it.  In 
other  words,  personally,  I  cannot  tell  the  difference 
between  them."  (Rec,  1963). 

i).  E.  MOODV,  Birmingham,  Alabama: 

"You  ask  how  many  cola  drinks  there  were  on  the 
market  in  Birmingham  at  the  time  I  was  in  the  hot- 
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tling  business  with  the  Celery-Cola  Company  [1903- 
1904]  ;  why,  at  that  time  Mr.  Peck  was  manufactur- 
ing a  drink  over  here  which  he  called  'Rye-Ola,'  and 
there  was  a  'Wise-Ola'  bottling  plant.  *  *  *  Yes, 
sir,  I  remember  about  'Ala-Cola,'  also,  and  there  was 
one  at  Bessemer.  (Rec,  1887).  *  *  *  I  have  been 
making  a  drink  called  'Queen-Ola,'  up  to  last  fall. 
*  *  *  I  have  been  making  it  some  three  or  four 
years.  *  *  *  Yes,  sir,  that  is  a  syrup  for  making  a 
soda  fountain  beverage.  *  *  *  I  colored  it  artificial- 
ly with  caramel.  (Rec,  1888).  *  *  *  You  ask  if  I 
think  a  casual  purchaser  could  tell  the  difference 
between  my  product  and  'Coca-Cola'  by  the  color; 
well,  mine  is  a  good  deal  darker,  almost  as  dark  as 
root  beer.  (The  witness  was  asked  if  he  could  tell 
the  difference  between  his  ])roduct,  'Queen-Ola,' 
poured  into  a  glass,  and  a  glass  of,  say,  'Rye-Ola,' 
but  he  did  not  answer  the  cjuestion].  S'ou  ask  why 
I  color  my  drink  with  caramel ;  most  all  these  drinks 
are  colored  that  way.  (Rec,  1946).  *  *  *  You  ask 
why  I  colored  it  that  color  instead  of  i)ink,  green, 
or  some  other  color;  it  is  just  customary  for  it  to 
be  colored  that  way.  *  *  *  You  ask  if  I  have  ever  seen 
a  drink  of  that  sort  that  was  not  that  same  color; 
there  are  some  darker  than  others,  but  they  are  all 
about  the  same  general  color,  oh,  yes.  *  *  *  You 
ask  if  I  ever  saw  a  cola  drink  that  was,  say,  the 
color  of  ginger-ale;  I  do  not  know  that  I  ever  did." 
(Rec,  1947). 

J.    M.    PENLAND,    a    wholesale    druggist,    Waco, 
Texas : 

"Yes,  I  am  acquainted  with  the  fact  that  there  are 
various  drinks  on  the  market  similar  to  'Coca-Cola,' 
I  know  that  there  is.  ( Rec,  1980).  *  *  *    The  drink 
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known  as  'Dr.  Pepper'  is  still  being  sold  in  Waco. 
I  do  not  know  how  long  it  has  been  on  the  market, 
but  I  have  known  of  it  fifteen  or  eighteen  years." 
(Rec,  1983). 

DAVE  S.  BAUER,  retail  druggist.  Mobile,  Alabama: 

""S^s,  sir,  I  have  heard  people  ask  for  cola  bev- 
erages, besides  'Coca-Cola.'  I  have  heard  them  ask 
for  'Gay-Ola,'  and  for  'Carre-Cola,' — that  last  is 
manufactured  in  Mobile  by  D.  Carre  Company,  I  do 
not  think  of  any  other.  'Carre-Cola'  is  the  same  color 
as  'Coca-Cola.'  *  *  *  I  do  not  know  whether  or  not 
there  are  as  many  as  150  cola  beverages  on  the  mar- 
ket, but  I  say  I  know  of  some  of  the  150,  meaning 
thereby  a  large  number.  I  have  no  idea  how  many 
I  know  of.  All  of  those  that  have  come  under  my 
observation  are  of  the  same  color  as  'Coca-Cola.' 
I  could  not  tell  you  whether  or  not  they  all  taste 
similar  to  Coca-Cola,  because  I  have  never  tasted 
any  except  the  'Carre-Cola.'  (Rec,  541-542).  *  *  * 
I  understand  you  to  mean  by  cola  drink,  a  drink  that 
is  similar  in  color,  taste,  and  appearance  to  'Coca- 
Cola.'  Any  recognized  cola  drinks,  or  any  that  have 
been  advertised,  are  the  only  ones  I  have  heard  the 
public  call  for.  I  know  there  are  quite  a  number 
of  them,  among  which  are  'Afri-Cola'  and  'Gay- 
Ola.'  *  *  *  I  have  also  heard  the  public  ask  for 
'Lime-Cola.'  That  is  a  soda  fountain  drink  put  up 
by  Park-Davis  &  Co.,  of  Detroit.  (Rec,  542).  *  *  * 
I  do  not  believe  I  could  tell  you  the  difference  be- 
tween it  and  'Coca-Cola'  in  color."  (Rec,  543). 

G.  H.  UPCHURCH,  president  and  manager  of  the 
Bienville  Pharmacv,  Mobile,  Ala. : 
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"The  color  of  these  other  cola  drinks  which  I  saw 
was  similar  to  'Coca-Cola' — they  are  similar  in  color 
to  'Coca-Cola.'  It  is  pretty  hard  for  me  to  recall 
right  at  the  present  time  the  different  cola  bever- 
ages I  have  seen  which  are  similar  in  color  to  'Coca- 
Cola.'  I  have  seen  samples  of  'Afri-Cola,'  and  of 
'Dope'  and  'Koke,'  and  I  have  seen  samples  of  oth- 
ers which  I  cannot  recall  at  the  present  time — one 
was  made  in  Birmingham,  I  think,  that  I  have  seen 
samples  of,  but  I  do  not  remember  the  name  of  it. 
I  do  not  know  whether  it  was  'Rye-Ola'  or  not, — 
I  think  that  was  the  name.  I  have  seen  samples  of 
'Wise-Ola.'  That  is  made  at  another  place,  I  do 
not  know  whether  that  is  made  at  Birmingham,  or 
not.  but  I  have  seen  samples  of  it.'  (Rec,  526). 

T.  M.  MURPHY,  a  detective  in  the  employ  of  the 
Coca-Cola  Company: 

"Well,  I  have  no  first  hand  knowledge  as  to  how 
many  concerns  there  are  making  drinks  similar  to 
'Coca-Cola,'  but  what  knowledge  I  have  was  gotten 
at  a  picture  show  at  Camden,  Ark.  I  saw  an  ad- 
vertisement stating  there  were  156"  (  Rec,  509). 

F.  M.  GREEN,  a  retail  druggist,  Atlanta,  Georgia: 
"I  do  not  know  how  long  I  have  been  handling 

'Hires'  root  beer,  but  it  has  been  ten  or  twelve  years, 
though,  any  way.  Yes,  sir,  we  handled  root  beer 
before  that — the  one  that  we  made  ourselves.  *  *  * 
The  color  of  the  sarsaparilla  we  handled  was  a 
brown  color.  ( Rec,  452).  *  *  *  I  have  seen  'Moxie,' 
and  that  is  a  deep  brown  color.  *  *  *  Root  beer  and 
sarsaparilla  are  colored  with  caramel.  (Rec,  453). 
*  *  *    I  know  a  number  of  drinks  on  the  market  to- 
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day  of  substantially  the  same  color,  taste,  and  ap- 
pearance as  'Coca-Cola.'  (Rec,  454).  *  ^  *  T  do 
not  know  how  many  such  drinks  there  arc  on  the 
market.  There  mig"ht  be  a  dozen,  I  do  not  know." 
(Rec.  455). 

LINTON  L.  STEPHENS,  soda  dispenser  and  ci^^ar 
tierk,  Atlanta,  Ga. : 

"I  have  seen  several  drinks  on  the  market  similar 
to  'Coca-Cola' — 'Ko-Nut,'  'Afri-Cola,'  'Cola-Ade.' 
'Ko-Nut'  looks  like  something  similar  to  'Coca-Co- 
la' and  root  beer.  I  do  not  know  that  I  have  ever 
tasted  it."  (Rec,  486). 

J.  W.  HUGGINS,  a  Coca-Cola  bottler,  Murfreesboro. 
Tennessee,  who  formerly  bottled  a  product  which  he 
labeled  Koke : 

"The  first  product  we  bottled  and  labeled  'Koke' 
was,  I  think,  'Nerve-Ola,'  but  we  have  bottled  sev- 
eral different  things  that  we  branded  'Koke' — sev- 
eral of  these  different  cola  drinks.  What  we  got 
from  the  'Nerve-Ola'  people  was  the  completed  sy- 
rup. It  looked  like  'Coca-Cola,'  and  tasted  pretty 
much  like  'Coca-Cola.'"  (Rec,  2012-2013). 

GEORGE  J.  MARTIN,  travelmg  salesman  for  the 
Coca-Cola  Company : 

"Yes,  in  my  experience  as  a  traveling  man  visit- 
ing drug  stores  and  soda  fountains  over  the  country 
I  have  observed  other  beverages  dispensed  from 
soda  fountains  of  a  similar  color  to  'Coca-Cola.' 
'Koke'  and  'Dope,'  has  a  similar    color    to    'Coca- 
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Cola.'  'Gay-Ola'  has  a  similar  color,  and  I  have  seen 
several  on  the  market  that  had  a  similar  color.  (Rec, 
342).  *  *  *  I  have  seen  a  product  on  the  market 
known  as  'Afri-Cola,'  that  has  a  similar  color  to 
'Coca-Cola."  (Rec,  343). 

ASA  G.  CANDLER: 

"Oh,  yes,  there  is  a  drink  called  'Afri-Cola.'  I 
have  heard  of  it  frequently.  Yes,  sir,  I  think  I  have 
seen  it — I  know  I  have.  It  is  about  as  near  the  color 
of  'Coca-Cola'  as  they  could  get  it.  (  Rec,  383).  *  *  * 
Yes,  sir,  there  is  a  'Ko-Nut' — that  is  run  by  the 
same  gang,  I  think.  *  *  *  I  understand  that  Hagan 
&  Dodd  make  'Afri-Cola'  and  *Ko-Xut."  I  do  not 
know,  but  I  think  that  have  been  making  it  ten  or 
twelve  years."  (Rec,  384). 

CHARLES  HOWARD  CANDLER: 

"\'es,  sir,  I  know  the  firm  of  Hagan  &  Dodd.  *  *  * 
Yes,  sir,  they  have  made  a  drink  called  'Ko-Nut.' 
"*'  *  *  I  have  not  seen  much  of  the  'Ko-Nut'  for 
three  of  four  years,  I  do  not  think.  *  *  '^^  No,  I  do 
not  know  how  many  soft  drinks  there  are  on  the 
market  today  that  are  about  the  same  color  as  'Coca- 
Cola' — that  same  general  line  of  color — cafifeine  or 
cola  drinks.     I  never  thought  of  it."  (Rec,  398). 

DAVH)  G.  WISE,  a  retail  druggist,  Atlanta,  Ga. : 

"Yes,  sir,  I  have  seen  'Afri-Cola.'  Why,  I  do  not 
know  how  long  I  have  known  it, — five  or  six  years, 
I  think.  It  was  brought  to  me  and  offered  for  sale. 
It  looked  like  'Coca-Cola.'  *  *  *     I  tasted,  of  course. 
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to  a  certain  extent  like  'Coca-Cola.'  *  *  *     There 
is  a  similarity.  (Rec,  475-476). 

CHARLES  KINGSBERRN',  in  the  cigar  and  soda 
water  business,  Atlanta,  Georgia: 

"You  ask  if  I  know  any  other  soda  fountain  drinks 
of  the  same  color  as  'Coca-Cola;'  why,  'Coca-Cola' 
looks  something-  like  the  color  of  root  beer,  I  sup- 
pse,  and  sarsaparilla.  *  *  *  Root  beer  and  sarsa- 
parilla  are  the  only  other  drinks  that  I  have  ever 
seen  that  have  that  color.  *  *  *  I  have  seen  'Ko- 
Nut,' — I  used  to  drink  it  at  the  ball  park  when  I 
could  not  get  'Coca-Cola,'  years  ago.  The  color  of 
'Ko-Nut'  is  something  like  the  color  of  'Coca-Cola.' 
*  *  *  Yes,  sir,  it  is  prettv  close  to  'Coca-Cola.'  " 
Rec,  467). 

PETE  VERGE,  soda  water  and  cigar  business,  At- 
lanta, Georgia: 

"There  used  to  be  a  Nova-Cola  Company  that 
made  'Nova-Cola,'  located  on  Mitchell  Street  across 
to  my  place.  They  used  to  be  in  Rome,  Ga.,  and  I 
think  they  are  there  now,  if  I  am  not  mistaken.  The 
color  of  it  was  the  'Coca-Cola'  color.  *  *  *  It  looked 
like  'Coca-Cola,'  of  course,  the  color."  (Rec,  490). 

W.  L.  SAMS,  traveling  salesman  of  the  Coca-Cola 
Company : 

"Yes,  sir,  I  have  seen  'Moxie'  and  it  is  similar  in 
color  to  sarsaparilla  and  root  beer."  (Rec,  337). 
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NICK  D.  CHOTAS,  in  the  cigar  and  soda  water  busi- 
ness, Atlanta,  Ga. : 

"I  dispense  at  my  soda  fountain,  besides  'Coca- 
Cola,'  *  *  ■'''  'Hires'  root  beer,'  *  *  *  The  color  of  the 
root  beer  which  I  dispense  is  black — w^ell,  very  like 
'Coca-Cola.'  *  *  *  'Hires'  root  beer  is  more  like 
'Coca-Cola,'  more  the  color  of  'Coca-Cola.'  Well, 
I  do  not  know  whether  or  not  it  would  be  very  hard, 
or,  in  fact,  impossible,  unless  yu  made  a  very  care- 
ful examination  of  the  two  colors  together,  to  tell 
whether  a  drink  was  'Coca-Cola'  or  'Hires'  root 
beer, — by  the  color  you  can't."  (Rec,  448-449). 

GEORGE    ALFRED    HARBOUR,    proprietor    of 
Harbour's  Smoke  House,  Atlanta,  Georgia: 

"Well,  yes,  I  have  seen  other  drinks  on  the  mar- 
ket similar  to  'Coca-Cola'  in  color;  you  might  say 
'Hires'  root  beer  is  similar  to  a  certain  extent  in 
color."  (Rec,  458). 

I.  L.  JAMES,  a  retail  druggist,  Atlanta,  Georgia: 

"You  ask  what  other  drinks  are  on  the  market 
that  are  similar  to  'Coca-Cola'  in  color.  Well,  root 
beer  resembles  'Coca-Cola,' — foams  a  little  more, 
— and  sarsaparilla — of  course,  sarsaparilla  and  root 
beer  are  similar.  *  *  *  Yes,  sir,  I  have  made  root 
beer  myself.  Why,  we  colored  it  with  burnt  sugar, 
— caramel, — if  Ave  colored  it  at  all.  *  *  *  Well,  I 
do  not  know  what  is  the  difference  in  color  between 
a  glass  of  root  beer  or  a  glass  of  sarsaparilla  as 
served  at  a  soda  fountain  and  a  glass  of  'Coca-Cola.' 
'Coca-Cola'  might  be  a  shade  lighter,  I  don't  know, 
^'es,  sir,  it  is  very  hard  to  tell  the  difference.     No, 
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I  do  not  think  the  ordinary  customer,  coming  in,  if 
he  saw  a  glass  of  one  and  a  glass  of  the  other  sitting 
on  the  counter,  could  tell  the  difference  between 
them."  (Rec,  461-462). 

JOHN   MEHOS,   in   the  cigar,   soda    fountain,   and 
restaurant  business,  Atlanta,  Georgia: 

"Vou  ask  if  I  have  handled  anything  else  besides 
'Coca-Cola'  of  that  same  color  since  I  have  been  in 
business  in  Atlanta ;  root  beer,  you  know,  and  sarsa- 
])arilla  are  drinks  of  that  color."  (Rec,  512). 

T.  C.  LUPTON,  manager  of  the  Coca-Cola  Bottling 
Works,  Dallas,  Texas : 

"We  bottled  'Iron  Brew'  last  year.  *  *  *  No,  sir, 
it  is  not  a  'Coca-Cola'  product.  Yes,  sir,  we  did  put 
it  up  in  'Coca-Cola'  bottles.  (Rec,  778).  *  *  *  Iron 
Brew  is  about  the  color  of  'Coca-Cola.'"  (Rec, 
779). 

A.  B.  FREEMAN,  manager  of  the  Coca-Cola  bottHng 
plant.  New  Orleans,  La. : 

"Q. — I  asked  you,  'Isn't  it  true  that  you,  yourself, 
bottled  "Grapine"  and  sarsaparilla  in  your  "Coca- 
Cola"  bottles?'  You  answered,  "We  have  not  bot- 
tled any  other  things  in  them  for  the  last  two  and  a 
half  to  three  years:"  that  is  the  correct  answer, 
wasn't  it  ?  A. — Yes,  sir,  and  I  reiterate  that.  And 
that  meant  that  I  had  bottled  other  things  anterior 
to  the  last  two  and  a  half  to  three  years,  and  the 
qualification  as  to  'Grapine'  that  I  now  make  is  that 
we  put  sarsaparilla  in  such  bottles  and  not  'Grapine,' 
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because  it  was  not  then  on  the  market.  My  recol- 
lection is  that  'Grapine"  was  first  put  on  the  market 
at  the  beginning  of  last  year — possibly  last  fall.  That 
is  not  a  'Coca-Cola'  product.  That  is  put  up  by  the 
William  A.  Abbott  Co.,  of  Los  Angeles.  It  is  about 
the  same  color  as  sarsaparilla  and  'Coca-Cola.'  *  *  * 
It  is  about  the  same  general  appearance  and  color." 
(Rec,  644). 
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The  I ne viable  Conclusion. 

HENRY  BOERGER  (Rec,  968): 

"I  would  not  know  a  glass  of  'Coca-Cola'  if  I  saw 
it  by  its  color,  because  there  are  other  drinks  of  the 
same  color  besides, — for  instance,  root  beer  and 
these  cola  drinks,  sarsaparilla.  *  *  *  I  would  not 
know  a  glass  of  'Coca-Cola'  by  its  taste,  because 
there  are  other  drinks  that  taste  similar  to  it." 

R.  F.  ZIMMERMAN  (Rec,  980): 

"I  could  not  distinguish  a  glass  of  'Coca-Cola'  by 
its  color,  because  there  are  plenty  of  drinks  of  the 
same  color,  so  far  as  that  goes.  I  could  not  say 
whether  it  was  'Coca-Cola'  or  not,  because  it  was 
colored  that  way."  (Rec,  980). 

M.  J.  COSTELLO  (Rec,  1000): 

"I  could  not  distinguish  a  bottle  of  'Coca-Cola' 
by  its  color, — by  the  color  of  the  drink  inside  of  it." 
(Rec,  1000).  *  *  *  If  some  one  set  them  out  for 
me,  I  might  not  know  whether  it  was  'Tru-Cola,' 
or  'Koke,'  or  'Coca-Cola;'  I  do  not  think  I  could  tell 
the  difference,  myself."  (Rec,  1002). 

E.  W.  FREEMAN  (Rec,  974-5) : 

"I  do  not  believe  I  could  distinguish  a  glass  of 
'Coca-Cola'  from  any  other  drinks,  or  dopes,  what- 
ever they  call  them,  if  you  set  three  or  four  of  them 
out  in  a  glass  on  a  table  I  do  not  believe  I  could 
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distinguish  'Coca-Cola'  from  'Koke,'  or  'Maud  Mul- 
ler,'  or  anything  like  that.  (Rec,  974).  *  *  *  I  have 
also  handled  in  my  place  of  business  sarsaparilla, 
and  root  beer, — Hires  root  beer  and  sarsaparilla. 
I  have  known  of  those  drinks  for  years.  *  *  *  I  do 
not  know  whether  I  could  tell  a  glass  of  sarsaparilla, 
or  a  glass  of  'Coca-Cola,'  or  a  glass  of  'Koke,'  or  a 
glass  of  'Ala-Cola,'  or  anything, — set  them  out 
there,  I  do  not  know,  I  do  not  believe  I  can  pick 
them  out  just  in  a  glass,  they  are  colored  so  much 
alike.  *  *  *  I  have  handled  a  number  of  different 
kinds  of  beer.  I  do  not  see  but  very  little  difference 
in  the  color  of  the  different  kinds."  (Rec,  975). 

J.  M.  WHEELER  (Rec,  972): 

"I  would  not  know  a  glass  of  'Coca-Cola'  by  its 
color,  and  I  could  not  swear  that  I  could  tell  it  by 
its  taste.  Cola  beverages  are  similar  in  taste,  color 
and  appearance." 

A.  F.  ENSINGER  (Rec.  984-6): 

"I  would  not  know  a  glass  of  'Coca-Cola'  by  its 
color.  Those  are  all  about  the  same  color.  I  never 
could  distinguish  one  from  the  other  by  the  color 
of  it,  and  they  all  taste  ])retty  much  alike, — there 
is  so  little  difference  in  it  I  could  not  distinguish 
them.  (  Rec,  984-985 ).  ='^  *  *  I  expect  I  have  handled 
all  the  different  brands  of  beer  there  are  in  this  mar- 
ket. With  the  exception  of  dark  beers,  the  light 
beers,  you  cannot  distinguish  one  from  the  other, 
hardly.  It  would  be  an  easy  proposition  to  serve 
a  fellow  one  brand  of  beer  if  he  asked  for  another, 
if  you  were  serving  out  of  the  keg."  (Rec,  986). 
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»W.  F.  BOYLIN  (Rec,  1076): 

"If  I  saw  a  glass  of  'Coca-Cola'  served  at  a  foun- 
tain I  could  not  distinguish  it  from  any  of  the  other 
cola  beverages  I  have  seen  by  its  color.  I  could  not 
distinguish  it  by  its  taste."  (Rec,  1076). 

C.  H.  JOUETTE  (Rec,  1052): 

"I  could  not  distinguish  a  glass  of  'Coca-Cola' 
from  the  other  cola  drinks  that  I  have  known  of. 
I  could  not  tell  the  difference  in  color  or  taste,  and 
personally,  so  far  as  I  am  concerned,  it  would  not 
make  any  difference,  so  they  gave  me  a  cola  drink." 

A.  W.  STANLEY  (Rec,  1004): 

"I  could  not  distinguish  a  bottle  of  'Coca-Cola,' 
by  the  color  of  the  drink,  from  these  other  drinks." 

C.  P.  EMBREY  (Rec,  1019): 

"I  could  not  distinguish  a  glass  of  'Coca-Cola'  by 
its  color.  I  could  not  distinguish  a  glass  of  'Coca- 
Cola'  from  a  glass  of  root-beer — both  are  dark 
brown." 

BURTON  JONES,  proprietor  of  a  retail  drug  store, 
Chattanooga  (Rec,  1006): 

"I  dispense  cola  drinks — 'Coca-Cola'  and  'Tru- 
Cola.'  The  color  of  'Tru-Cola'  syrup  is  a  brown 
liquid,  about  the  same  as  'Coca-Cola.'  I  could  not 
distinguish  the  difference  in  color  between  'Tru- 
Cola'  syrup  and  'Coca-Cola'  syrup.     I  could  not  dis- 
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tinguish  the  difference  in  color  between  the  finished 
drinks  as  served  at  the  fountain  and  'Coca-Cola.' 
I  could  not  distinguish  the  dift'erence  in  taste  be- 
tween 'Tru-Cola'  and  'Coca-Cola.'  " 

R.  L.  WAYMAN  (Rec,  1014): 

"1  do  not  think  I  could  tell  a  glass  of  'Coca-Cola' 
from  these  other  drinks  by  the  color  of  it.  *  *  * 
Cola  drinks  taste  almost  alike, — that  is,  I  could  not 
tell  the  diff'erence."  (Rec,  1016). 


JOEOUIXX  (Rec,  992): 


"I  could  not  distinguish  a  glass  of  'Coca-Cola' 
from  a  glass  of  root  beer  by  the  color.  *  *  *  I  could 
not  distinguish  a  glass  of  'Coca-Cola'  by  its  color. 
I  could  not  tell  one  from  the  other,  both  have  the 
same  color,  a  dark  sort  of  color." 
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SCHEDULE  VI. 

The  Color  of  the  Barrel. 

1 

DEFENDANTS,  AND  THEIR  PREDECESSORS,  HAVE  USED 
BARRELS  OF  THE  SAME  COLOR  AS  THOSE  THEY  NOW  USE 
SINCE  1888. 

J.  C.  MAYFIELD.  Sr.  (Rec,  1641-2) : 

"I  have  painted  our  barrels  red  because  that  is 
the  color  Dr.  Pemberton  used — we  naturally  took 
over  that  color, — and,  further,  from  the  fact  that  it 
is  the  cheapest  ])aint  you  can  buy,  and  one  coat  is 
sufficient  for  painting  a  barrel.  There  is  no  reason 
why  we  should  change.  The  cola  drink  manufactur- 
ers paint  the  barrels  and  kegs  containing  their  sy- 
rups red,  except  'Gay-Ola.'  In  the  last  year  or  two 
I  have  noticed  theirs  is  a  little  different  color — I 
have  seen  one  or  two  possiblv — but  all  the  rest  are 
red." 

F.  M.  ROBINSON,  a  stockholder  and  director  in  the 
Coca-Cola  Co.,  and  for  22  years  its  secretary;  also  a 
stockholder  in  the  Pemberton  Chemical  Co.  in  1886  And 
1887  (Rec,  357): 

"Yes,  sir,  from  July  to  October  or  November, 
1887,  'Coca-Cola'  was  his  (Pemberton's)  principal 
product.  *  *  *  The  thing  he  was  pushing  all  the 
time  was  'Coca-Cola.'  I  remember  there  were  very 
few  barrels  shipped  at  that  time,  but  I  think  thev 
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2verc  the  same  color  as  now, — they  zvere  painted 
red." 

A.  O.  Murphy,  of  Barnesville,  Ga.,  the  only  surviving 
partner  of  the  old  Pemberton  Medicine  Co.,  except  J.  C. 
May  field,  in  speaking  of  the  barrels  and  kegs  in  which 
the  Pemberton  Medicine  Co.  shipped  "Coca-Cola'  from 
January  14th.  1888,  to  April  14th.  1888,  and  in  which 
they  thereafter  shi])])e(l  "^'um-^\lm"  and  "Koke,"  said: 
(Rec,  1284): 

"Those  barrels  and  kegs,  to  my  recollection,  were 
painted  jitsf  coiiiiuou  red." 

MISS  MARION  BLOODWORTH,  daughter  of  E. 
H.  Bloodworth,  deceased  ( who  was  one  of  the  original 
partners  in  the  Pemberton  Medicine  Co.)  speaking  of 
the  receptacles  in  which  the  Pemberton  Medicine  Co.  at 
first  shipped  "Coca-Cola."  and  then,  later  on,  "Koke," 
said  (Rec,  1263): 

"They  had  little  kegs,  I  should  call  them,  for  ship- 
ping it  out.     Tliey  were  painted  red." 

STEVE  T.  MAVFIELI),  eldest  son  of  J.  C.  Mayfield 
(Rec, 1457): 

"At  that  time  [1892]  I  was  about  nine  years  old, 
and  I  was  in  school  in  Atlanta,  and  on  Saturdays 
I  would  go  down  to  the  place  where  they  were  en- 
gaged in  the  manufacture,  and  I  remember  on  one 
occasion  /  got  a  lot  of  red  paint  on  iny  clothes, — / 
zcas  fooling  around  the  kegs, — and  used  to  get  sugar 
down  there  and  take  it  home  and  make  candy." 
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T.  C.  BANKS,  brother-in-law  of  E.  H.  Bloodworth, 
deceased,  at  whose  house  in  Atlanta  Bloodworth  resided 
while  connected  with  the  Pemberton  Medicine  Co.,  said, 
in  speaking  of  the  Pemberton  Medicine  Co.  (  Rec,  1409)  : 

"They  did  not  make  'Coca-Cola'  very  long.  I 
went  down  to  their  place  of  business  during  the 
time  they  were  making  that.  They  were  selling  it, 
shipping  it  around  and  selling  it  to  the  soda  foun- 
tains. They  put  it  in  small  kegs  and  jugs  that  I 
saw.     The  kegs  were  painted  red." 

L.  A.  HOLLEY,  says  that  in  about  1892  (Rec,  1275) : 

"I  went  through  his  [May field's]  place  with  him. 
The  receptacles,  as  I  remember,  were  kegs, — pos- 
sibly some  jugs.  *  '*'  *  These  kegs  were  painted 
red." 

'^C.  H.  CRIMM,  an  insurance  man,  who  met  J.  C.  May- 
field  in  Atlanta  in  1897,  and  who  had  an  office  next  to 
his  in  the  Norcross  Building  there,  says  that  at  that 
time  Mayfield  was  manufacturing  "Wine  of  Coca"  and 
two  other  drinks  of  a  similar  nature  and  color.  (Rec, 
1040).  lie  says  that  Mayfield  had  his  manufacturing 
plant  at  the  corner  of  Forsythe  St.  and  Trinity  Ave. 
at  that  time,  and  that  he  (Crimm)  visited  this  plant 
frequently  and  saw  Mayfield  engaged  in  manufacturing 
these  syrups  (Rec,  1043-4).  He  further  says  (Rec, 
1041):' 

'T  noticed  barrels  and  kegs  in  his  place  of  busi- 
ness.   The  color  of  those  barrels  and  kegs  zvas  red, 
— dark  red." 
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GEORGE  R.  EDMONDSON,  proprietor  of  two  drug 
stores  in  Atlanta,  says  that  he  first  met  J.  C.  Mayfield 
about  17  or  18  years  ago,  in  Atlanta, — about  1898  or 
1900;  that  Mayfield  at  that  time  was  engaged  in  the 
manufacture  of  a  soda  fountain  extract  similar  to  "Coca- 
Cola  ;"  that  he  purchased  some  of  that  extract  from  May- 
field  for  several  months  before  he  left  Atlanta,  and  con- 
tmued  to  purchase  it  after  Mayfield  went  to  Birming- 
ham. (Rec,  1299).  In  speaking  of  the  receptacles  in 
which  the  syru])  was  shipped,  he  said  (Rec,  1299) : 

"The  syrup  came  to  us  in  little  kegs, — possibly 
five  gallon  kegs.  I  think  fhcy  li'crc  painted  red, — 
that  is  my  recollection." 

P.  B.  McGRAW,  a  bottler  at  Gadsden,  Ala.,  says  he 
has  been  bottling  "Koke"  ever  since  1900  (Rec,  1313), 
and  that  (Rec.  1315) : 

"The  syrup  would  come  to  me  about  28  gallons, 
and  up  as  high  as  40  and  42  gallons,  in  a  barrel. 
Tlie  barrels  zcere  painted  red." 

C.  N.  BAKER,  a  bottler  at  Newman,  Ga.,  says  that 
he  began  to  bottle  "Koke"  "along  in  1900  and  some- 
thing,— it  has  been  a  good  while  ago," — and  that  (Rec, 
1406) : 

"The  syrup  came  to  me  in  kegs,  or  half  barrels, 
I  do  not  know  which  now.  TJie  eontainers  of  all 
the  colas  I  ever  received  zvere  red." 
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J.  W.  MAYFIELD,  son  of  J.  C.    Mayfield    (Rec, 
1518): 

"I  went  to  Birmingham  in  1898  or  '99.  I  was  in 
the  syrup  business  then,  making  'Koke,'  'Celery- 
'Cola,'  *Pepsi-Nola,'  and  in  the  bottHng  business.  I 
helped  my  father  in  that  business.  I  did  practically 
all  the  bottling,  after  I  learned  how,  and  did  a  lot 
of  mixing,  painted  flic  kegs,  and  acted  as  shipping 
clerk.    /  painted  the  kegs  red." 

OLIVER  PRINCE  (Rec,  1319) : 

"I  worked  for  J.  C.  Mayfield  about  1903  and  '4, 
washing  bottles,  painting  kegs,"  etc.  "That  was  at 
South  20th  St.,  in  P)irmingham.  /  painted  the  kegs 
red." 

G.  W.  FREEMAN  (Rec,  1327) : 

"I  knew  J.  C.  Mayfield  pretty  well, — that  was 
1903, — '2,  '3  and  '4, — right  along  there.  *  *  *  I 
knew  him  on  the  South  side, — -20th  St.,  right  by  the 
A.  B.  &  A.  depot.  My  place  of  business  was  just 
across  the  street  from  him.  *  *  *  I  had  occasion 
to  go  across  to  his  place  of  business  a  good  deal, — 
I  was  over  there  frequently.  *  *  *  I  saw  some  bar- 
rels and  kegs  over  there.  It  seems  to  me  they  zvere 
painted  red." 

MRS.  M.  L.  EDWARDS  (Rec,  1336-7): 

"I  knew  J.  C.  Mayfield.  The  first  bottle  of  'Koke' 
that  I  sold  I  bought  from  him  in  1903,  in  East 
Thomas.  At  that  time  he  was  here  in  Birminghanl 
I  had  a  little  grocery  store  with  drinks  and  fruits 
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at  that  time,  at  East  Thomas,  about  3  miles  from 
Birmingham.  Mr.  Mayfield's  place  of  business  was 
on  Morris  Ave.,  between  20th  and  21st  at  that  time. 
*  '^  *  I  went  down  to  Mr.  Mayfield's  place  of  busi- 
ness a  number  of  times.  They  had  lots  of  little  red 
kegs  around  there." 

A.  S.  JOSEPH  (Rec,  1330-1): 

"I  first  knew  Mr.  Mayfield  in  1900  at  Birming- 
ham. He  was  manufacturing  soft  drinks,  and  ship- 
ping 'Hop  Ale.'  *  *  *  I  had  occasion  to  go  to  Mr. 
Mayfield's  place  of  business  frequently  *  *  *  owing 
to  the  large  amount  of  business  we  had  with  Mr. 
Mayfield  in  the  delivery  of  what  was  known  as  car 
lots,  consisting  of  one  hundred  packages,  of  'Ho)) 
Ale, — delivering  it,  and,  later,  collecting  on  it.  *  *  * 
I  noticed  a  good  many  receptacles  sitting  around  in 
his  place  of  business  when  I  was  in  there.  His  pack- 
ages were  painted  red.  *  *  *  Mr.  Mayfield  con- 
tinued manufacturing  and  selling  that  product 
'Koke'  during  the  time  that  I  knew  him, — from  1900 
to  1907,  when  the  brewery  went  out  of  commission." 

W.  B.  ARNOLD  (Rec,  1308)  : 

"I  knew  J.  C.  Mayfield, — first  knew  him  the  lat- 
ter part  of  1905  down  here  on  Morris  Ave.,  Bir- 
mingham, Ala.  He  was  engaged  in  the  bottling 
business  at  that  time,  manufacturing  'Koke'  and 
different  drinks.  *  *  *  I  went  into  the  place  where 
he  was  making  this  stufif, — into  his  factory  down 
on  Morris  Ave.  /  sazv  the  syrup  in  barrels  painted 
red.  *  *  *  In  1908  and  1909  I  ran  a  soda  fountain 
in  the  Hippodrome  skating  rink    on    Third    Ave. 
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'Koke'  was  the  only  cola  drink  I  dispensed.  *  *  *  It 
came  to  me  in  little  red  barrels, — 5  and  10  gallon 
barrels.     They  zvcrc  painted  red." 

CHARLES  W.  BURTON  (  Rec,  1323-4): 

"He  [J.  C.  Ma}'field]  was  in  business  then  [1906- 
7]  on  Harris  Ave.,  between  21st  and  22nd,  here  in 
rUrmingham.  I  have  been  to  his  place  of  business 
frequently.  I  have  seen  him  put  up  his  syrup, — 
seen  him  have  little  kegs  sitting  around  there,  little 
red  kegs." 

E.  D.  MONTGOMERY  (Rec,  1357): 

"I  know  J.  C.  Mayfield.  I  knew  him  here  in  Bir- 
mingham. *  *  '''  I  was  with  him  in  1908  in  business, 
in  his  employ  in  1908.  I  was  what  you  could  call, 
I  reckon,  a  general  man  around  the  plant,  in  the 
shipping  department,  filling  orders,  and  one  thing 
and  another, — bottling.  Mr.  Mayfield  was  making 
several  different  drinks.  *  *  *  He  shipped  syrup 
out  to  the  trade.  He  shipped  it  in  bottles  and  also 
in  kegs.     The  kegs  i^'ere  (jeiierally  painted  red." 

A.  F.  WATKINS  (Rec,  1377): 

'T  knew  Mr.  Mayfield, — first  met  him  right  here 
in  the  City  of  Birmingham.  He  was  engaged  in  the 
bottling  business, — manufacturing  syrups.  *  *  *  I 
was  over  to  his  place  of  business  quite  a  good  deal. 
I  saw  barrels,  kegs,  and  stuff  of  that  kind.  They 
zvere  painted  red." 
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PRACTICALLY  ALL  THE  OTHER  COLA  SYRUPS  ARE  MAR- 
KETED IN  BARRELS  PAINTED  THE  SAME  COLOR  AS  PLAIN- 
TIFF'S  AND   DEFENDANTS'  BARRELS. 

(a). — Testimony  of  Defendants'  Witnesses. 

LEE  PiAGAN,  of  the  Hag-an  &  Dodcl  Co.,  Atlanta, 
manufacturers  of  "Ko-Nut"  and  "Afri-Cola"  (Rec, 
1293): 

"The  barrels  and  kegs  we  ship  our  product  in  are 
painted  red.  I  believe  we  have  always  used  red 
paint.  We  had  to  paint  them  some  color,  and  that 
is  about  as  chea])  a  paint  as  you  can  buy.  It  is  the 
most  durable  and  attractive." 

JOHN  D.  FLETCHER,  manufacturer  of  "Fletcher's 
Cola,"  Nashville  (Rec,  1090-1,  1098)  : 

"In  ship])ing  my  syrup,  we  ship  it  in  Ijarrels  and 
kegs.  They  are  ustially  red.  *  *  ''^  We  j^aint  our 
barrels  that  color  because,  in  the  first  place,  it  is 
cheaper,  I  reckon,  and,  in  the  second  place,  the  color 
of  the  barrels  that  nearly  all  syrups  are  sold  in, — 
red  barrels, — all  syrups  I  have  seen  on  the  market, 
except  'Gay-Ola.'  I  think  probably  they  had  to 
change  their  barrels'  color  on  account  of  some  court 
decision.  ( Rec,  1090-1091 ).  *  *  ^=  I  would  not  know 
a  'Coca-Cola'  barrel  by  the  red  color.  I  did  not 
know  that  the  Coca-Cola  Co.  specifically  had  a  pat- 
ent or  trade-mark  on  the  color  of  their  barrels.  I 
never  had  heard  of  it.  I  buv  the  cheapest  paint  I 
can  get."  (Rec,  1098). 
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ADAM  DIEHL,  of  Diehl  &  Lord,  bottlers  of  soft 
drinks  and  manufacturers  of  "Star  Cola,"  Nashville 
(Rec,  1084,  1088)  : 

"We  have  shipped  syrups  in  red  barrels.  When 
we  were  doing  all  of  our  own  painting  we  painted 
them  red  because  red  paint  was  the  cheapest.  We 
get  'Digestol'  and  other  drinks — 'Jersey  Creme,'  and 
things  like  that — frequently  in  red  barrels.  I  would 
know  a  'Coca-Cola'  barrel  by  the  head — they  have 
a  larc/c  paper  label  that  they  paste  on  the  head  of  a 
barrel — but  I  would  not  know  a  'Coca-Cola'  barrel 
by  its  color.  *  "^  *  If  there  was  no  label  on  the  bar- 
rel, I  could  not  tell  the  'Coca-Cola'  barrel  from  any 
other  barrel.  (Rec,  1084).  *  *  *  Red  paint  was  less 
expensive  than  any  other  kind,  that  was  our  ex- 
perience. *  *  *  The  painter  told  us  that  red  paint 
was  the  cheapest  at  the  time."  (Rec,  1088). 

J.  M.  WARREN,  president  of  the  Warren  Paint  & 
Color  Co.,  Nashville  (Rec,  1166-9) : 

"I  have  sold  paint  to  the  Koke  Companies.  ''"  *  ^' 
I  have  sold  them  red  barrel  paint.  This  paint  I  sold 
them  has  no  regular  name,  only  it  is  a  standard  red, 
universally  used  by  all  concerns  who  have  use  for 
paint  on  barrels  and  packages  of  that  sort.  It  is 
the  cheapest  paint  you  can  buy,  because  the  ingre- 
dients that  go  to  make  it  up  are  the  cheapest, — red 
oxide  of  iron,  and,  of  course,  oil.  That  has  been  a 
standard  paint  ever  since  I  can  remember, — oh,  18 
years.  That  paint  has  been  used  mostly  for  painting 
barrels,  and  cooperage,  and  things  of  that  kind.  I 
sell  it  to  all  classes  and  trades, — any  one  that  uses 
packages  and  barrels,  we  sell  that  paint  to.  I  should 
judge  7S  per  cent  of  all  paint  that  is  used  for  bar- 
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rels  is  red,  because  it  gives  you  more  universal  sat- 
isfaction and  is  cheaper  paint.  There  is  a  paint 
known  as  'Coca-Cola  Red.'  'Coca-Cola  Red'  is  a  very 
expensive  red,  used  mostly,  from  my  knowledge,  in 
painting  signs,  bulletin  boards,  things  like  that.  We 
have  matched  some  paint  called  'Coca-Cola  Red' 
sold  to  the  local  sign  men  here  in  town  doing  sign 
work  for  the  Coca-Cola  Co.  This  'Coca-Cola  Red' 
is  a  more  expensive  paint  than  this  other  one,  be- 
cause it  is  a  very  durable  red,  a  brighter  shade,  and 
a  special  shade.  There  is  no  comparison  at  all  be- 
tween the  red  paint  I  sell  the  Koke  Companies  com- 
pared with  the  color  of  'Coca-Cola  Red.'  One  is  a 
very  bright  vermillion,  and  the  other  is  a  mineral 
paint;  one  is  a  manufactured  article,  and  the  other 
a  mineral  dug  out  of  the  ground.  The  high  priced 
or  'Coca-Cola  Red'  is  a  manufactured  and  chemi- 
cal paint, — the  color  is  made  from  chemicals.  A 
barrel  painted  'Coca-Cola  Red'  and  another  of  the 
cheaper  grade  would  look  entirely  different — you 
could  distinguish  them  in  a  minute.  'Coca-Cola  Red,' 
as  I  know  it,  is  a  very  bright  shade  of  vermillion, 
and  the  other  is  what  we  call  'English  Venetian 
Red,' — very  much  darker  shade.  *  *  *  'Coca-Cola 
Red'  is  a  true  shade  and  has  a  good  rich  tone  to  it, 
whereas  the  other  has  a  muddy  color.  *  *  *  The 
'Coca-Cola'  people  use  on  their  barrels  the  regular 
standard  'English  Venetian'  paint.  Theydo  not  buy 
from  us,  but  it  is  the  same  kind  of  red  all  manufac- 
turers use — they  look  alike,  and  I  could  not  tell  the 
difference  between  them.  They  do  not  use  'Coca- 
Cola  Red'  on  the  barrels  to  my  /v'//owledge.  [Com- 
l)are,  for  instance,  the  color  of  Defendants'  Exhibits 
2/8  and  2/g,  two  Coca-Cola  kegs,  w4th  the  color  of 
Plaintiff's  Exhibit  ij,  an  enameled  metal  sign  board 
used  in  advertising  "Coca-Cola."]  *  *  *  Our  repre- 
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senative  called  on  the  Central  Koke  Co.  at  Chatta- 
nooga and  in  the  conversation  told  him  what  kind 
of  paint  we  had,  etc.,  and  he  bought  five  gallons  to 
try.  Nothing  whatever  was  said  about  the  shade, 
he  just  bought  five  gallons  of  our  standard  red  bar- 
rel paint,  and  we  sent  it  to  him,  and  since  that  time 
have  been  getting  the  orders.  The  price  was  the 
reason  he  bought  from  us,  probably.  I  think  it  was 
cheaper  than  the  paint  he  had  bought  before." 

W.  M.  POLLOCK,  proprietor  of  the  Nashville  Bot- 
tling Works,  Nashville,  Tenn.,  and  bottler  of  "Fletcher's 
Cola"  (Rec,  1199): 

"I  have  bottled  other  cola  drinks.  I  have  bottled 
'Coca-Nola,'  'Rye-Ola,'  'Gay-Ola,'  'My-Ola,'  'Star- 
Cola,'  and  bottled  other  drinks.  *  *  *  The  color  of 
the  barrels  I  get  the  cola  drinks  in  I  am  now  bot- 
tling is  red.  I  have  gotten  different  cola  drinks  in 
red  barrels.  'Gay-Ola'  was  in  red  barrels  when  we 
bottled  it,  if  I  am  not  mistaken.  'Coca-Nola'  was  in 
red  barrels,  I  am  quite  sure.  Diehl's  'Star-Cola' 
is  in  red  barrels.  Almost  all  cola  drinks  I  have  bot- 
tled come  in  red  barrels." 

C.  N.  BAKER,  bottler  of  soft  drinks,  Newman,  Ga. 
(Rec,  1406-7): 

"I  could  not  name  all  the  different  colas  I  have 
bottled.  *  *  *  The  containers  of  all  the  colas  I  have 
ever  received  were  red.  *  *  *  The  syrups  for  all 
these  different  drinks  came  in  barrels  and  kegs.  They 
were  painted  red." 
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C.  J.  THORNTON,  proprietor  of  the  Corner  Drug- 
Store,  Hattiesburg,  Miss. : 

"I  have  sold  'Afri-Cola,'  'Coca-Cola,'  'Dope,'  'Ko- 
Nut,'  'Luck-Ola.'  (Rec,  1759).  *  *  *  These  various 
cola  syrups  come  in  red  barrels  and  kegs.  I  never 
got  a  syrup  or  an  extract  for  a  cola  beverage  that 
did  not  come  in  a  red  barrel  or  keg."  (Rec,  1760). 

DR.  II.  O.  NULL,  a  i)racticing  physician  and  retail 
druggist,  Chattanooga  (Rec,  1063): 

"The  syrup  for  the  different  cola  drinks  come  in 
just  ordinary  barrels,  so  far  as  I  have  noticed  them, 
all  painted  red.  I  do  not  believe  I  could  tell  a  'Coca- 
Cola'  barrel,  by  its  color,  if  I  did  not  see  the  label 
on  the  barrel.  *  *  =^  I  do  not  think  I  could  distin- 
guish it,  by  its  color,  from  the  barrels  in  which  other 
syrups  have  been  shipped.  I  do  not  think  there  is 
any  difference  in  them." 

A.  W.  STANLEY,  proprietor  of  the  Stag  Hotel  and 
Bar,  Chattanooga  (  Rec,  1004-5) : 

"I  do  not  know  as  I  could  tell  a  'Coca-Cola'  barrel 
if  I  saw  it,  because  a  great  many  other  barrels  are 
the  same  color.  '•'  *  *  We  used  to  get  Catawba  wine 
in  barrels  painted  red." 

A.   F.   ENSINGER,   bartender,   Chattanooga    (Rec, 
986) : 

"I  would  not  know  a  'Coca-Cola'  barrel  if  I  saw 
it,  unless  if  ivas  labeled.  I  used  'Coca-Cola'  barrels 
for  about  five  or  six  vears,  but  I  did  not  see  anv 
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difiference  in  the  l)arrel  from  that  of  any  other  bar- 
rel, unless  there  is  a  label  on  it.  *  *  *  I  could  not 
tell  any  difiference  in  the  color." 

F.  M.  BOGART,  a  drug  clerk  and  soda  dispenser, 
Chattanooga  (Rec,  1070): 

"We  serve  *Coca-Cola,'  'Ko-Nut,'  'Afri-Cola'  and 
'Mays-Ola.'  The  syrups  for  the  dififerent  drinks 
come  in  barrels.  The  color  of  the  barrels  is  red. 
*  *  *  I  do  not  know  as  I  could  tell  a  'Coca-Cola' 
barrel  from  the  other  barrels, — if  I  could  not  see 
the  label  on  it, — by  its  color." 

WILLIAM  F.  DAVIS,  president  of  the  Davis-Fuston 
Drugstores,  Nashville  (Rec,  1103): 

''These  dififerent  cola  drinks  we  buy  sometimes  in 
barrel  lots,  some  times  in  half  barrels,  and  occa- 
sionally in  five  gallon  containers.  The  color  of  the 
barrels  the  dififerent  drinks  come  in  is  a  red, — muddy 
reddish  color." 

PAUL    E.    WEBB,    soda    dispenser,    United    Cigar 
Stores,  Nashville  (Rec,  1119-20): 

"I  have  dispensed  'Fletcher's  Cola'  'Diehl's  'Star- 
Cola,'  and  some  other  names.  I  do  not  remember 
the  names  of  them.  I  am  dispensing  now  'Coca- 
Cola'  only.  I  have  dispensed  other  cola  drinks  in 
addition  to  'Coca-Cola'  at  various  other  places  I 
have  worked.  *  *  *  Other  cola  syrups  come  in  red 
barrels." 
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J.  C.  PRICE,  proprietor  of  a  restaurant,  but  formerly 
a  soda  dispenser,  Nashville  (Rec,  1205-1207-8)  : 

"There  are  many  dififerent  brands  of  cola  drinks 
I  have  served.  I  could  not  call  them  all,  I  know  a 
few:  'Arrow-Cola,'  'J.  D.  F.  Cola,'  'Koke,'  and 
'Cola,'  'Gay-Ola,'  'Afri-Cola,  *  *  *  'Star-Cola,'  and 
'Gersts'  Cola,'  too,  and  'Coca-Cola.'  (Rec,  1205). 

*  *  *  These  various  cola  drinks  I  have  referred  to 
most  all  came  in  red  barrels.  The  Coca-Cola  Co. 
had  a  barrel  that  was  very  close  to  it,  the  paint  was. 

*  *  *  I  do  not  think  I  could  tell  the  difference  just 
at  a  glance."  (Rec,  1207-8). 

H.  F.  CRISLER,  retail  druggist,  Jackson,  Miss.  (Rec, 
1430) : 

"The  only  three  syrups  I  have  handled  were  'Ko- 
Nut,'  'Dope,'  and  'Coca-Cola.'  They  all  came  in 
red  barrels." 

HENRY  BOERGER,  proprietor  of  the  Chattanooga 
Bottling  Works,  Chattanooga.  Tenn.  (  Rec,  96^)) : 

"The  color  of  the  barrel  the  'Gay-Ola'  syrup  came 
to  me  in  was  red.  I  think  the  color  of  the  barrel  the 
'Star-Cola'  syrup  came  to  me  in  was  red." 

R.  F.  ZIMMERMAN,  proprietor  of  the  Union  Bot- 
tling Works,  Chattanooga,  which  bottles  "Tru-Cola" 
(Rec,  981): 

"We  get  the  syrup  | 'Tru-Cola' |  from  the  Na- 
tional Syrup  Co.,  then  we  bottle  it.  It  comes  in  a 
kind  of  reddish  barrel, — supposed  to  be  red,  I  think." 
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BURTON  JONES,  a  retail  druggist,  Chattanooga 
(Rec,  1006):' 

"We  get  'Tru-Cola'  in  a  red  barrel, — the  syrup 
comes  in  red  barrels." 

C.  P.  EMBREY,  a  retail  druggist,  Chattanooga  (Rec, 
1019-20): 

"[The]  cola  syrups  I  have  handled  come  in  red 
barrels.  *  *  *  I  could  not  tell  a  'Coca-Cola'  barrel 
if  I  saw  it  and  did  not  sec  the  label  on  the  end  of  it, 
because  they  are  all  colored  red,  about  the  same 
thing." 

J.  M.  WHEELER,  a  bartender,  Chattanooga  (Rec, 
972): 

"I  would  not  know  a  'Coca-Cola'  barrel  if  I  saw 
it,  unless  there  was  lettering  on  it." 

R.  L.  WAYMAN,  a  bartender,    Chattanooga    Rec, 
1016): 

"I  would  not  know  a  'Coca-Cola'  barrel  if  I  saw 
it.     All  I  would  go  by  would  be  the  name  on  it." 

R.  K.  SMITH,  head  dispenser  at  the  United  Cigar 
Stores  Co.,  Nashville  (Rec,  1100)  : 

"I  could  tell  a  'Coca-Cola'  barrel,  //  it  icas  label- 
ed 'Coca-Cola.'  '^  ^  ^  I  have  not  seen  the  wagons 
delivering  syrups  to  the  soda  fountains  around 
town.     It  is  not  customary  in  this  city   for  soda 
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fountain  people  to  leave  their  empties  sitting  out 
on  the  sidewalk  in  front  of  their  places." 

M.  J.  COSTELLO,  a  bartender,  Chattanooga  (Rec., 
1000) : 

"I  have  not  noticed  barrels  of  'Coca-Cola'  sit- 
ting on  the  sidewalk  in  front  of  soda  stands  around 
town." 

(b). — Admissions  of  Plaintiff^s  Witnesses. 

JFREDERIC  CONWAY  PEACE,  an  ex-Pinkerton 
detective,  employed  by  the  Coca-Cola  Co.  to  help  work 
up  this  case  (Rec,  2213-16): 

"Yes,  sir,  I  have  gone  around  investigating  the 
barrels  at  different  soda  fountains  to  see  what  deal- 
ers were  handling.  You  asked  me  how  many  differ- 
ent kinds  of  cola  drinks  I  have  discovered  in  barrels 
at  the  different  soda  fountains  I  have  been  to ;  why, 
'Ko-Nut,'  and  *My-Coca'  are  the  two  principal  ones 
— 'X-0,'  that  is  another  one.  I  understand  it  is 
made  in  Baltimore,  or  some  place  in  Virginia.  *  *  * 
I  am  very  familiar  with  the  'Ko-Nut'  barrels  and 
'Koke'  barrels.  *  *  *  I  notice  all  the  barrels  par- 
ticularly, but  these  are  the  most  prominent  ones. 
I  have  seen  barrels  in  which  'My-Coca,'  'Wise-Ola,' 
and  'Rye-Ola'is  shipped,  and  I  was  able  to  tell  the 
difference  between  these  various  barrels  and  'Coca- 
Cola'  barrels  because  'Coca-Cola'  barrels  were  al- 
ways labeled  'Coca-Cola' — great  big  labels  on  either 
end.  (Rec,  2213).  That  is  the  only  way  I  could  tell 
the  difference  betzceeii  theiu.  *  *  *  'Wise-Ola'  bar- 
rels and  the  barrels  used  by  the  Southern  Koke  Co. 
are  the  same  color  practically  speaking,  as  the  'Coca- 
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Cola'  barrels,  and  so  are  the  'My-Coca'  barrels,  but 
the  'My-Coca'  barrels  bear  a  great  big  label,  almost 
as  large  as  the  'Coca-Cola'  labels.  All  I  ever  saw 
of  them  were  labeled  'My-Coca.'  (Rec.,  2214).  *  *  * 
Yes,  sir,  I  have  seen  'Koke'  barrels  in  railroad  sta- 
tions. You  ask  if  I  recognized  them  right  off  as 
'Koke'  barrels ;  *  '''  '''  I  could  not  tell  whether  they 
were  'Koke  barrels  or  whether  they  were  some  other 
kind  of  syrup  barrels.  I  recognized  them  as  syrup 
barrels.  They  looked  like  the  standard  syrup  bar- 
rels used  for  syrups."  (Rec,  2215-2216). 

HOKE  SMITH  LEIGH,  a  traveling  salesman  in  the 
employ  of  the  Coca-Cola  Co.  (Rec,  2235-6) : 

"No,  sir,  I  could  not  tell  by  looking  at  the  barrel 
I  thumped — the  substitute  barrel — what  kind  of 
barrel  it  was,  because  I  do  not  recall  that  it  had  any 
label  on  it.  You  ask  if  it  requires  ai  label  to  dis- 
tinguish the  barrels  one  from  the  other  in  my  mind; 
well,  if  there  is  any  doubt.  You  ask  if  there  is  ever 
any  room  for  doubt,  and  if  I  ever  ran  across  an  oc- 
casion to  doubt,  except  from  seeing  the  labels,  or 
the  absence  of  it;  I  see  a  lot  of  red  barrels  that  do 
not  have  labels  and  I  always  doubt  it  right  away. 
You  ask  if  I  could  tell  the  difference  in  the  barrels, 
except  by  the  labels  on  them ;  I  generally  know.  The 
boys  in  the  factory  mark  them  with  a  black  mark, 
and  I  sometimes  distinguish  them  tJiat  zvay,  but  / 
look  to  the  label  more  than  anything  else.  You  ask 
if,  aside  from  the  marks  and  labels,  there  is  any  way 
to  distinguish  one  from  the  other;  I  do  not  know. 
*  *  *  When  in  doubt  it  will  be  settled  in  my  mind 
by  the  'Coca-Cola'  label.  You  ask  if  I  can  distin- 
guish the  color  of  the  'Coca-Cola'  barrel  from  all 
these  other  barrels ;  I  did  not  say  necessarily  it  could 
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be  done.  *  *  *  You  ask  if  I  could  tell,  just  by  look- 
ing at  the  barrel,  witJiout  seeing  the  label;  not  to 
get  right  dozen  to  the  point  of  distinguishing  one 
from  the  other.  '^'  *  *  All  these  substitute  barrels 
look  just  about  alike,  all  I  have  seen  or  noticed.  It 
is  pretty  hard  to  tell  one  of  those  from  the  others." 
(Rec.  2235-2236). 

CLAUDE  W.  HICKEL,  drug  clerk,  Charleston, 
West  Virginia,  but  formerly  a  soda  dispenser  in  Ocalla, 
Florida  (Rec,  2062-3): 

"The  way  I  distinguish  the  'Coca-Cola'  barrels 
from  those  other  barrels  I  mentioned  is  because 
they  always  label  them.  (Rec,  2062).  *  *  *■  The 
oti^y  difference  in  my  mind  'between  the  barrels  I 
have  seen  these  other  drinks  I  have  mentioned  come 
in,  and  the  'Coca-Cola'  barrels,  is  that  the  'Coca- 
Cola'  barrels  that  came  to  the  Post  Office  Drug  Store 
were  all  labeled — they  had  big  labels  on  the  head 
of  the  barrel.  Why,  yes,  that  zcas  the  only  zcay  I 
could  tell  the  difference  between  the  'Coca-Cola'  bar- 
rel and  the  barrels  containing  these  other  drinks. — 
they  were  very  similar."  (Rec,  2063). 

CHARLES  KINGSBURY  (Rec,  466) : 

"The  way  I  distinguish  a  'Coca-Cola'  keg  is  that 
//  has  a  great  big  name  on  it. — 'Coca-Cola.'  No,  I 
don't  know  that  I  could  distinguish  it  in  any  other 
zvay,  or  that  I  could  distinguish  it  by  its  color.  *  *  * 
The  reason  why  I  know  it  when  I  see  it  is  because 
it  has  'Coca-Cola'  on  it." 
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GEORGE  J.  MARTIN,  traveling  salesman  for  the 
Coca-Cola  Co.  (Rec,  344): 

"Yes,  I  have  noticed  the  kinds  of  barrels  that  'Ko- 
Nut,  'and  'Afri-Cola'  are  shipped  in — in  fact,  it  is 
just  as  near  an  imitation  of  the  'Coca-Cola'  barrel 
as  they  could  get,  so  far  as  I  could  see, — a  red  bar- 
rel, minus  the  label.  Yes,  I  have  seen  other  so- 
called  cola  beverages,  or  caffeine-containing  soda 
fountain  beverages,  shipped  in  barrels  of  the  same 
color  as  'Coca-Cola.'  " 

J.  F.  REDING,  a  retail  druggist,  Atlanta,  Ga.  (Rec, 
480): 

"Yes,  sir,  I  have  seen  red  barrels,  other  than  'Co- 
ca-Cola' barrels.  I  do  not  recollect  where  I  have 
seen  them,  but  I  have  seen  red  barrels,  though." 

ASA  C;.  CANDLER,  president  of  the  Coca-Cola  Co. 
■Rec,  383-4): 

"Oh,  yes,  there  is  a  drink  called  'Afri-Cola.'  I 
have  heard  of  it  frequently.  Yes,  sir,  I  think  I  have 
seen  it, — I  know  I  have.  *  *  ''"  It  is  sold  in  barrels 
whenever  they  can.  (Rec,  383).  *  *  *  Yes,  sir, 
there  is  a  'Ko-Nut,' — that's  run  by  the  same  gang, 
I  think.  '•'  '''  *  Yes,  sir,  I  think  that  is  sold  in  red 
barrels,  too, — the  only  way  I  know.  I  see  red  bar- 
rels traveling  around  town  *  *  *  and  they  tell  me  it 
is  'Afri-Cola.'"  (Rec,  384). 
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SCHEDULE  VII. 
The  Soda  Water  Bottle. 
1 
Physical  Exhibits. 

The  best  evidence  that  the  size,  color,  shape,  design 
and  general  appearance  of  the  soda  water  bottles  used 
by  plaintiff  for  bottling  the  several  beverages  made 
from  its  syrup  do  not  in  any  wise  serve  to  identify  or 
distinguish  plaintiff"s  bottles  from  the  bottles  contain- 
ing the  similar  products  of  others,  is  the  bottles  them- 
selves in  which  the  various  brands  of  soda  water  are 
marketed.  See  Defendants'  lixhivifs  i,  2,  ?.  /.  6,  4^  to 
^^4  inclusive,  /(Vg  to  21^  inclusive,  2ij^  to  22^^  inclusive: 
plaintiff's  exhibits  /i?  to  160,  inclusive,  18/,  t88  and 
j(ji :  and  plaintiff's  rebuttal  exhibits  68  to  "/j,  inclusive. 


Testimony  of  Defendants'  Witnesses. 

HENRY  BOERGER,  president  of  the  Chattanooga 
Bottling  Works,  Chattanooga  (Rcc,  967-8): 

"When  I  first  bottled  'Coca-Cola'  wa  used  the 
Hutchinson  stopper — that  is  a  different  shaped  bot- 
tle— but  for  the  last  ten  years  we  have  been  using 
the  crow^n  stopper  bottle  nearly  altogether.  The 
crown  stoppered  bottle  we  have  been  using  is  the 
same  shaped  bottle  that  other  drinks  are  put  up  in. 
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*  *  *  I  would  not  know  a  bottle  of  'Coca-Cola'  if 
I  saw  it,  by  the  color,  shape  or  size,  although  some 
bottles  are  a  dififerent  size  from  the  'Coca-Cola' 
bottle.  ^'  '^  *  There  are  lots  of  other  bottles  that 
have  the  same  shape  as  'Coca-Cola.'  " 

LEE  HAG  AN,  of  Hagan  &  Dodd,  manufacturers  of 
Ko-Nut  and  Afri-Cola,  Atlanta  (Rec,  1297) : 

"Prior  to  the  time  I  bottled  'Ko-Nut,'  I  bottled 
'Dixie;'  that  was  put  up  in  the  old  Hutchenson 
stoppered  bottle,  before  the  crown  bottle  came  in 
use.  The  crown  bottle  came  in  use  about  fourteen 
years  ago,  I  think,  here  in  Atlanta.  A  good  many 
bottles  have  a  special  shape  of  their  own,  but  the 
bottle  used  by  the  'Coca-Cola'  people  at  this  time 
is  very  similar  to  the  soda  bottle  used  twenty-five 
years  ago  by  all  bottlers  for  bottling  a  general  line 
of  soda  water." 

JOHN  D.  FLETCHER,  manufacturer  of  "Fletcher's 
Cola,"  Nashville  (Rec,  1093): 

"I  do  not  think  I  ever  saw  a  [cola]  beverage  not 
put  up  in  a  bottle  of  the  same  general  appearance 
and  size  as  the  one  in  which  'Coca-Cola'  is  put  up. 
Those  bottles,  the  color  and  taste  of  the  drink,  are 
common  to  the  trade." 

J.  C.  McDonald,  a  bartender,  Chattanooga  (Rec, 
1068) : 

"I  have  never  seen  a  cola  drink  not  practically 
the  same  color  as  Coca-Cola  and  practically  the  same 
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taste,  or  that  was  not  put  up  in  a  bottle  of  the  same 
general  design  as  the  'Coca-Cola'  bottle." 

A.  W.  STANLEY,  proprietor  Stag  Hotel  and  Bar, 
Chattanooga  (Rec,  1004): 

"These  drinks  were  put  up  in  bottles.  They  are 
all  about  the  same,  all  black  bottles.  I  cannot  dis- 
tinguish a  'Coca-Cola'  bottle  from  a  bottle  of  these 
other  cola  drinks  that  I  know  of,  unless  I  saw  more 
than  that— the  name  blown  in  flic  glass.  *  *  *  My 
recollection  is  that  they  are  all  about  the  same  kind 
of  bottle." 

JOE  QUINX,  a  bartender,  Chattanooga  (Rec,  991- 
2):       • 

"All  the  dififerent  drinks  I  have  handled  and 
know  of  have  been  bottled.  The  bottles  all  look  the 
same.  I  do  not  know  that  I  could  tell  one  from  the 
other.  I  could  not  distinguish  a  bottle  of  'Coca- 
Cola,'  witlwnf  flic  crozvn  on  if." 

TOM  COLLINS,  steward  of  the  Eagles'  Club,  Chat- 
tanooga (Rec,  988-9): 

"If  I  saw  a  bottle  of  'Coca-Cola'  sitting  on  the 
counter,  from  the  size  of  the  bottle,  the  color,  shape, 
and  general  appearance  of  the  bottle,  I  could  not 
tell  whether  or  not  it  was  a  bottle  of  'Coca-Cola' 
or  a  bottle  containing  some  other  cola  beverage. 
The  bottles  look  about  the  same  to  me, — that  is,  the 
'Coca-Cola'  bottles  and  the  cola  bottles." 
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A.  K.  ENSINGER,  a  bartender,  Chattanooga  (Rec, 
985):  .     ■ 

"The  bottles  of  the  different  soft  drinks  I  handle, 
compared  as  to  size,  shape,  general  appearance,  etc., 
with  the  bottles  in  which  'Coca-Cola'  is  put  up,  are 
all  pretty  much  the  same  shaped  bottle  and  color. 
*  *  *  I  would  not  know  a  bottle  of  'Coca-Cola'  by 
its  si:^e,  shape,  color,  or  its  general  appearanee,  un- 
less I  saw  the  naiiic  on  it.  The  majority  of  bottles 
are  all  pretty  much  the  same  size,  shape,  and  color, 
and  I  could  not  distinguish  them  unless  I  had  seen 
the  name." 

E.  W.  FREEMAN,  a  bartender,  Chattanooga  (Rec, 
974-6) : 

.  "I  would  not  know  a  bottle  of  'Coca-Cola'  by  its 
size,  shape,  and  general  appearance,  unless  it  had 
'Coca-Cola  blown  in  it,  or  something  like  that.  (Rec. 
974).  *  *  *  I  have  never  seen  a  cola  beverage  that 
was  not  the  same  general  color  as  'Coca-Cola.'  They 
generally  taste  about  alike  to  me,  and  are  put  up  in 
the  same  general  style  of  bottle,  color  and  all." 

J.  N.  WHEELER,  a  bartender,  Chattanooga  (Rec, 
970,  972) : 

"The  size,  shape,  and  general  appearance,  etc., 
of  the  bottles  that  these  other  cola  beverages  are  put 
up  in,  compared  with  the  'Coca-Cola'  bottle,  are 
very  much  the  same  thing.  (Rec,  970).  *  *  *  I 
would  not  know  a  bottle  of  'Coca-Cola'  if  I  saw  it, 
and  did  not  see  the  name  of  'Coca-Cola'  on  the  side 
of  the  bottle.     It  is  pretty  much  the  same  bottle  as 
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the  other  cola  drinks — the  same  shape — and,  if  yon 
do  not  sec  flic  lettering  on  it,  I  do  not  suppose  you 
could  tell  the  difference.  ^  *  *  The  size,  shape  and 
general  appearance  of  the  'Koke'  bottle  used  com- 
pare pretty  much  the  same  with  those  used  generally 
in  the  trade  for  other  cola  beverages."  (Rec,  972). 

M.  J.  COSTELLO,  a  bartender,  Chattanooga  (Rec, 
1000) : 

"All  cola  drinks  I  have  known  of  have  been  put 
up  in  bottles.  The  shape,  size,  and  general  design 
and  appearance  of  the  bottles  of  these  other  cola 
drinks,  compared  with  the  bottles  of  'Coca-Cola' 
are  very  much  alike, — there  is  very  little  difference 
in  any  of  them.  *  *  *  I  could  not  distinguish  a 
bottle  of  'Coca-Cola'  from  these  other  drinks,  un- 
less I  saw  the  crozvn,  or  name  blozvn  in  the  side  of 
the  bottle." 

W.    F.   STRICKLAND,   a   bartender,    Chattanooga 
(Rec,  1048-9): 

"These  drinks  are  put  up  in  bottles.  The  general 
size,  shape,  and  appearance  of  the  'Maud  Muller' 
bottle  and  this  Zimmerman  stuff  I  spoke  of,  as 
compared  to  the  size,  shape,  and  general  appearance 
of  'Coca-Cola'  bottles,  all  look  about  alike — some 
times  the  bottlers  would  blow  their  names  around 
the  top.  (Rec,  1048).  *  *  *  Some  of  the  bottles 
have  a  name  in  them,  like  'Chattanooga  Bottling 
Company,'  but  you  have  to  get  up  close  to  read  them. 
They  are  all  the  same  size  and  *  *  *  look  like  a  'Coca- 
Cola'  bottle.  The  'Coca-Cola'  bottle  has  'Coca-Cola 
Bottling  Company'  on  it.    I  believe  it  is  on  the  bot- 
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torn,  'Trade-Mark  Registered'  or    something    like 
that — great  big  'Coea 
of  the  letters  small." 


that — great  big  'Coea'  and  another  'C.  and  the  rest 


LUKE  POGUE,  a  bartender,  Patten  Hotel  bar,  Chat- 
tanooga (Rec.,  1060-1) : 

"The  name  'Coea-Cola  is  on  the  'Coca-Cola'  bot- 
tle. Some  of  the  others  have  names  on  the  bottles 
and  some  do  not.  There  is  no  way  for  our  custom- 
ers to  knov\ ,  when  they  come  and  ask  for  a  'dope,' 
the  drink  they  are  getting  without  it  is  'Coca-Cola.' 
'Coca-Cola'  uses  their  own  bottles,  and  these  other 
coke  companies — most  of  them  use  bottles  they  pick 
up,  almost  all  of  them,  and  you  might  get  a  case 
with  a  dozen  dififerent  names  on  the  bottles." 

W.  F.  BOYLIN,  president  of  the  American  Label 
Works,  Nashville  (Rec,  1075-6): 

"I  do  not  think  I  have  seen  cola  beverages  put 
in  anything  except  six  and  seven  ounce  split  bottles. 
Most  all  I  have  ever  noticed  are  dark  brown  bottles." 

F.  E.  HOOPER,  a  retail  grocer,  Chattanooga  (Rec, 
997): 

"These  cola  drinks  all  pretty  much  the  same  thing 
as  'Coca-Cola,'  all  in  dark  bottles,  and  all  look  alike. 
*  *  *  They  are  dark  bottles  pretty  near  the  same 
size,  and  pretty  near  the  same  as  the  'Coca-Cola'  bot- 
tles." 

CHARLES  W.  BURTON,  a  lunchroom  proprietor, 
formerly  a  bar  tender,  Birmingham  (Rec,  1324): 
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"The  bottles  of  these  different  cold  drinks  have  a 
similarity — all  about  the  same  size,  round — and  I 
have  seen  them,  as  I  say,  in  both  clear  and  amber 
bottles,  just  one  way  and  then  another.  In  fact,  I 
have  seen  mixed  cases  of  bottles,  the  bottles  being 
mixed  in  the  case." 

H.  L.  FISHER,  engaged  in  the  wholesale  liquor  busi- 
ness, Birmingham  (Rec,  1346)  : 

"These  cola  drinks  are  all  labeled — most  of  them 
have  the  name  on  flic  cap." 

C.  N.  BAKER,  a  bottler.   Xewnan,  Georgia   (Rec, 
1407) : 

"There  is  no  dift'erence  in  the  bottles  of  these  dif- 
ferent drinks,  any  way,  except  the  name  blown  on 
them. 


3 

Admissions  of  Plaintiff's  Witnesses. 

CHARLES  HOWARD  CANDLER,  vice-president 
and  general  manager  of  the  Coca-Cola  Co.  (Rec,  396)  : 

"The  Coca-Cola  Co.  first  began  to  make  bottling 
syrup  in  1898,  and  that  is  when  'Coca-Cola'  first  be- 
gan to  be  bottled." 

H.  B.  PIERCE,  chief  detective  for  the  Coca-Cola  Co., 
in  charge  of  working  up  the  facts  in  this  case  (Rec, 
2136,  2130-2,  2140-1): 
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"Sure,  Iknow  a  'Coca-Cola'  bottle  when  I  see  it. 
No,  it  is  not  a  distinctive  bottle.  No,at  is  not  distinc- 
tive. No,  'Coca-Cola'  hasn't  a  distinctive  bottle, — 
not  in  its  present  form.  It  is  distinctive  in  as  much 
as  it  has  the  trademark  'Coca-Cola'  blown  in  script 
in  some  part  of  the  bottle,  and  that  is  the  thing  that 
distinguishes  it  from  all  the  other  bottles  on  the  mar- 
ket— not  all  the  bottles,  there  are  some  bottles  that 
bottles  that  have  a  different  size  and  shape.  Rec, 
2136).  *  *  *  It  ['Chero-Cola']  is  about  the  same 
color  as  these  other  drinks,  ancl  is  put  up  in  bottles 
almost  identical  in  size  with  the  'Coca-Cola'  bottles, 
and  has  a  cap  on  it  about  the  same  size  as  the  'Coca- 
Cola'  cap,  and  just  at  a  casual  glance  would  look 
about  like  a  bottle  of  'Coca-Cola.'  (Rec,  2130). 
*  *  *  I  believe  that  'Chero-Cola'  bottles  habitually 
have  a  label  on  them.  The  label  is  a  bright  yellow 
with  the  name  'Chero-Cola'  on  there  in  red.  (Rec, 
2131).  [Same  color  cheme  as  defendants'  bottle 
label.  See  defendants'  exhibit  123].  *  *  *  All  of  the 
other  cola  drinks  I  have  known  of  all  have  about  the 
same  color,  and  are  put  up  in  about  the  same  kind 
of  bottle,  and  have  pretty  much  the  same  general 
taste."  (Rec,  2132).  I  am  acquainted  with  the  size, 
shape  and  general  appearance  of  the  bottles  in  which 
'Coca-Cola'  is  bottled  and  sold  i  nAtlanta,  Georgia. 
I  believe  it  is  a  six  and  one-half  ounce  white  bottle. 
I  do  not  remember  to  have  seen  cola  drinks  served 
in  bottles  of  any  other  shape  besides  that.  Amber 
bottles  are  used  by  some  of  the  bottlers  of  'Coca- 
Cola'  up  in  the  northwest  territory.  *  *  *  I  believe 
the  bottlers  of  these  various  cola  drinks  use  various 
sized  bottles.  You  ask  if  I  have  ever  noticed  any  of 
these  cola  drinks  offered  to  a  customer  in  bottles 
which  differed  in  size,  shape,  and  general  appearance 
from  Coca-Cola  bottles ;  I  never  particularly  noticed 
that.     (Rec,  2140).  *  *  *  You  ask  if  there  is  any 
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way  of  telling,  from  the  size,  shape,  color,  design, 
and  general  appearance  of  the  bottle,  whether  or  not 
it  contains  'Coca-Cola,'  or  one  of  these  fourteen  or 
fifteen  drinks  which  I  have  mentioned;  the  licensed 
bottlers  of  'Coca-Cola'  always  use  the  trade-marked 
'Coca-Cola'  loottles,  and  that  is  the  way  I  distin- 
guish those  from  the  other  drinks.'* 

GEORGE  H.  WILKINS,  private  detective  from  the 
office  of  Edward  S.  Rogers,  Esq.,  Chicago  (Rec,  887, 
888,  885): 

"You  ask  if  I  don't  know  that  the  bottle  marked 
plaintiff's  exhibit  No.  187,  [a  bottle  of  'Koke'] 
is  about  the  same  size  and  shape  bottle  that  is  used 
generally  in  the  trade,  in  the  soft  drink  business,  for 
nearly  every  kind  of  carbonated  soft  drink  that  is 
on  the  market ;  well,  no,  I  could  not  testify  as  to  that. 
I  don't  know  what  bottles  they  have  used.  Until  I 
work  on  a  case  I  do  not  pay  much  attention  to  the 
exact  type  and  size  of  bottles.  But  I  know  these  bot- 
tles, 'Coca-Cola'  and  *Koke,'  are  about  the  same  as 
a  great  manv  bottles  I  have  seen  that  do  not  contain 
'Coca-Cola'  and  'Koke.'  (Rec,  887)  *  *  *  Most  of 
the  soft  drinks  I  got  at  Fort  Worth,  Dallas,  and  New 
Orleans  were  in  this  general  style  of  bottle,  but  I  do 
not  know  them  as  being  'Coca-Cola'  bottles.  It  is  a 
bottle  similar  to  this  bottle,  Exhibit  No.  187,  .../  do 
not  believe  I  could  tell,  from  the  shape  of  the  bottle, 
zvhat  was  in  it.  Rec,  888)  *  *  *  Of  course,  I  do 
not  know  of  my  own  knowledge  who  bottled  these 
products  [Plaintiffs  exhibits  187,188,189,  and  191], 
only  by  [the]  labels  on  the  bottles."    Rec,  885). 

GEORGE  J.  MARTIN,  a  traveling  salesman  in  the 
employ  of  the  Coca-Cola  Co.  (Rec,  345)  : 
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"Yes,  I  have  drunk  'Koke'.  Q.  You  could  tell 
right  off  it  was  not  'Coca-Cola',  couldn't  you?  A. 
Well,  of  course,  I  got  it  out  of  a  'Koke'  bottle.  *  *  * 
If  he  had  given  it  to  me,  and  /  haden't  seen  the  label 
on  it,  I  don't  knozv  zvJiat  I  would  have  thought/' 

C.  J.   HOGAN,  a  Pinkerton  detective  employed  by 
the  Coca-Cola  Co.  to  get  up  evidence  in  this  case: 

"We  have  produced  all  the  'Koke'  that  was  of- 
fered us  for  'Coca-Cola'.  You  say  you  take  it  for 
granted  that  we  were  not  deceived  when  we  got  it; 
yNhy,sure  not.  *  *  *  Sure  we  knew  zvhat  it  was  when 
we  got  it."    Rec,  649-650). 

B.  J.  GILLON,  another  Pinkerton  detective  employed 
by  the  Coca-Cola  Co.  to  help  work  up  the  facts  in  this 
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"In  each  place  we  went  to  we  called  first  for  a 
glass  of  'Coca-Cola'  and  they  served  us  out  of  the 
bottle — they  poured  it  out  of  the  bottle  into  the  glass 
— and  we  drank  from'  the  glass.  They  gave  us  a 
drink  which  we  drank  in  each  instance.  When  we 
drank  the  drink,  we  asked  for  a  bottle  of  that  drink 
under  some  circumstances,  and  under  other  circum- 
stances we  did  not  ask  for  it.  In  each  instance  I  saw 
the  drink  which  was  served  to  us,  in  the  bottle  in 
which  it  was  served,  and,  in  those  cases  where  we 
got  the  drink  in  a  glass,  I  knew  what  the  bottle  con- 
tained before  I  drank  the  stuff,  so  I  was  not  deceived 
at  any  time  by  what  I  drank.  In  each  instance  where 
I  ordered  a  drink  and  got  it  in  a  glass,  and  followed 
it  up  by  an  order  of  a  bottle,  in  each  such  instance 
/  sazv  that  it  uns  a  bottle  of  'Koke'  that  had  been 
served  me  in  the  glass  before  I  ordered  it;  and,  in 
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each  instance  where  I  failed  to  order  a  bottle  to  take 
away  with  me,  /  icas  satisfied  if  was  'Coca-Cola.'  " 
(Rec,  661-662). 

I.  B.  DRAWLEV,  one  of  plaintiff's  spotters  (Rec, 
2150): 

"We  went  to  two  stores  of  the  Nashville  Drug  Co. 
and  at  both  of  them  they  served  bottled  'Coca-Cola.' 
I  knew  it  was  bottled  'Coca-Cola'  because  it  had 
'Coca-Cola'  on  the  crown.  I  recognized  it  right  off 
as  'Coca-Cola.'  " 

C.  C.  ROSS,  another  of  ])laintiff's    spotters    (Rec, 
2174-6): 

"^^ou  ask  how  I  know  that  the  bottles  which  we 
got  at  the  three  drug  stores  mentioned  were  bottled 
'Coca-Cola' ;  well,  they  were  labeled  'Coca-Cola,'  and 
had  Crowns  on  them, — 'Coca-Cola,"  and'  Coca-Cola' 
zvas\  blown  into  the  bottles.  Yes,  sir,  I  have  seen 
bottles  containing  other  cola  drinks.  You  ask  what 
cola  drinks:  well,  I  have  seen  a  great  many  cola 
drinks — I  have  seen  several  of  them,  for  instance, 
'Chero-Cola,'  'My-Coca,'  'Parafait,'  'Chas.-Cola,' 
'Rivo-Cola.'  I  could  study  up  some  more,  but  that  is 
all  I  can  think  of  right  now.  *  *  *  No,  I  cannot  dis- 
tinguish 'Coca-Cola'  from  the  bottles  in  which  these 
other  drinks  [are  bottled].  I  cannot  tell  it  by  the 
color.  *  *  *  If  they  put  out  sarsaparilla  in  'Coca- 
Cola'  bottles  I  do  not  expect  I  could  tell  it  by  looking 
at  it.  (Rec,  2174-2175-2176)  *  *  *  You  ask  if  the 
'Coca-Cola'  bottles  are  uniform;  in  some  places  they 
use  a  bottle  like  that  (indicating  a  flint  bottle (  and 
in  some  places  they  use  a  dark  bottle  or  brown  bot- 
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tie.  *  *  *  In  Nashville,  I  believe,  it  is  a  brown  bottle. 
Then,  there  is  a  kind  of  blue  bottle,  some  of  them 
have  in  some  places." 

NORVILLE  N.  LEAVER,  manufacturer  of  "Orin- 
Cola,"  St.  Louis,  Mo.  (Rec,  2037) : 

"Some  'Coca-Cola'  has  blue  glass  bottles, — green 
glass,  rather, — and  it  is  a  little  bit  smaller  on  the  top 
than  mine.  *  *  *  in  my  experience  there  is  half  a 
dozen  styles  on  the  market  in  the  City  of  St.  Louis." 
(Rec,  2037). 

SAMUEL  C.  DOBBS,  vice-president  and  sales  man- 
ager of  the  Coca-Cola  Co.  (Rec,  323-4) : 

"I  have  seen  'Coca-Cola'  bottled  in  eight  ounce 
bottles  and  in  seven  ounce  bottles.  *  *  *  When  it 
originally  started  the  bottles  held  about  eight  ounces, 
but  they  have  been  gradually  eliminated, — we  have 
been  gradually  eliminating  that.  We  had  lots  to 
learn  when  we  started  the  bottling  business.  For 
the  i)ast  several  years  the  'Coca-Cola'  bottles  have 
all  been  tending  toward  that  particular  shape.  Oh, 
there  have  been  differences  in  the  past,  yes,  and  it 
is  still  sold  in  bottles  of  different  shapes.  Some  of 
the  bottling  plants  are  using  the  amber  bottles,  but 
the  proportion  of  them  is  small,  and  it  is  a  thing  we 
have  objected  to  and  are  rapidly  getting  cleaned  out. 
*  *  *  It  was  not  in  19n, — I  think  it  was  later, — I 
don't  recollect  now, — but  there  was  a  meeting  of  the 
bottlers  held  here  in  Atlanta  to  adopt  a  uniform  bot- 
tle. *  *  *  The  reason  we  wanted  a  uniform  bottle 
was  to  protect  ourselves  against  infringements. 
There  would  never  have  been  any  necessity  to  adopt 
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a  uniform  bottle  if  they  had  all  been  uniform  before 
that." 

A.  B.  FREEMAN,  manager  of  the  Coca-Cola  Bot- 
lling  Co.,  New  Orleans.  La.  (Rec.,  642-5)  : 

"Mr.  Hirsch  asked  me,  as  I  understood  the  ques- 
tion, if  plaintiff's  exhibit  111  *  *  *  was  a  'Coca-Cola' 
bottle.  I  replied  that  it  was,  *  *  *  as  used  by  us. 
^(Rec,  642).  *  *  *  Up  to  the  time  of  the  1911  con- 
vention that  bottle  had  not  been  adopted.  You  ask 
if  I  did  not  testify  in  the  'Clcc-Nol'  case  that  a  bottle 
of  that  general  shape  and  make  had  been  generally 
used  for  various  drinks,  and  that  I,  myself,  had  bot- 
tled 'Grapine'  in  such  a  bottle,  and  you  say  that  you 
showed  me  a  bottle,  if  I  recollect;  I  could  not  have 
testified  that  positively,  Mr.  Dart,  because  that  par- 
ticular bottle  was  a  result  of  this  conference  between 
the  bottlers  and  the  Coca-Cola  Co.  that  you  refer  to 
— that  bottle  was  not  in  existence  before-hand.  Yes, 
sir,  it  is  true  that  a  bottle  bearing  the  label  'Coca- 
Cola'  had  been  generally  used  by  our  bottling  com- 
pany, anterior  to  the  convention  of  bottlers  which  I 
speak  of  in  1911,  for  bottling  other  drinks  than 
'Coca-Cola,'  but  not  that  particular  bottle,  because 
that  particular  form  and  shape  of  bottle  was  adopted 
by  that  convention,  *  *  *  You  say  you  showed  me  a 
bottle  of  'Grapine'  during  the  'Glee-NoT  trial,  bottled 
in  a  bottle  exactly  like  this,  and  ask  me  if  I  do  not 
remember  it;  I  do  not  recollect  that  particular  bot- 
tle. I  do  not  say  that  you  did  not, — there  were  quite 
a  number  of  bottles  shown  me  for  identification. 
*  *  *  'Grapine'  is  about  the  same  shade  of  color  as 
sarsaparilla  and  'Coca-Cola'  *  *  *  it  has  about  the 
same  general  appearance  and  color  Anterior  to  this 
convention  of   bottlers  that  I  speak   of,  the  'Cocci- 
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Cola'  bottle  had  the  trade-mark  blown  in  all  over  the 
bottle  in  various  positions — that  h,  there  was  no 
particular  place  where  they  blew  in  the  name  'Coca- 
Cola.'  The  trade-mark  itself  was  uniform,  bui  it 
was  not  uniformly  blown  in  the  same  place  on  every 
bottle.  (Rec,  644).  *  *  *  Yes,  sir,  you  exhibited  a 
number  of  bottles  to  me  and  I  recognized  them  as 
various  types  of  'Coca-Cola'  bottles  that  were  used 
prior  to  the  adoption  of  the  standard  bottle."  Rec, 
645). 

T.  C.  LUPTON,  manager  of  the  Coca-Cola  Bottling 
Co.,  Dallas,  Texas  Rec,  786-7)  : 

"You  ask  if  the  bottle  which  you  hold  in  your 
hand,  plaintiff's  exhibit  154,  is  a  'Coca-Cola'  bottle; 
no,  sir,  that  is  a  soda  water  bottle. 

"O.  Then,  what  you  meant  was — when  you  an- 
swered my  previous  cjuestion  about  'Brew'  being  in 
'Coca-Cola'  bottles — you  meant  in  a  bottle  which 
contained  the  trade-mark  blown  on  the  shoulder  of 
the  bottle?    A.     That  is  right,  Judge. 

"You  say  that  nobody  would  mistake  the  bottle 
which  you  hold  in  your  hand  (exhibit  153)  for  a 
'Coca-Cola'  bottle;  well,  Judge,  some  people,  you 
know%  could  be  mistaken  in  it, — it  is  the  size  of  the 
'Coca-Cola'  bottle,  but  it  has  not  the  trade-mark. 
No,  sir,  the  bottle  you  hold  in  your  hand  is  not  like 
a  'Coca-Cola'  bottle  except  for  the  fact  that  the  word 
'Coca-Cola'  is  not  blown  on  the  shoulder.  No,  sir, 
it  is  not  like  a  'Coca-Cola'  bottle.  You  ask  how  it 
differs  from  a  'Coca-Cola'  bottle — well.  Judge,  it  is 
a  little  bit  taller,  it  is  built  a  little  different  from 
'Coca-Cola'  bottles.  You  ask  me,  then,  how  it  is 
that  I  say  people  would  mistake  this  exhibit  No.  153 
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for  a  'Coca-Cola'  bottle:  well,  they  hold  the  same, 
Judge,  they  hold  the  same  amount. 

"Q.  I  asked  you  why  you  swore  that  that  bottle, 
No.  153,  not  being  a  'Coca-Cola  bottle,  could  ever 
be  mistaken  for  a  'Coca-Cola'  bottle;  why  did  you 
swear  that?  A.  Well,  Judge,  they  could  be  mis- 
taken, according  to  my  judgement,  because  the 
'C-C's'  on  it,  they  would  take  that  for  a  'Coca-Cola' 
bottle, — could  do  it,  couldn't  they? 

'*You  ask  who  would;  I  say,  anybody  drinking  it, 
it  is  about  the  shape  of  the  *Coca-Cola'  bottle.  I  be- 
lieve, Judge,  that  anybody  looking  at  that  bottle,  No. 
153,  zuoiild  be  liable  to  take  it  for  a  'Coca-Cola  bottle. 

'Q.  In  other  words,  it  i^'ould  take  an  expert  like 
you — A.  No. 

"O.  To  pick  out  a  'Coca-Cola'  bottle  from  one  of 
the  soda  ivater  bottles/  A.  Yes,  it  is  hard,  Judge, 
it  is  hard,  no  doubt  about  that. 

''Q.  About  as  hard  a  task  as  sorting  out  black- 
eyed  peas  one  from  another?  A.  I  did  not  say 
black-eyed  peas,  but  it  is  a  hard  job."  (Rec,  786- 
787). 
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SCHEDULE  VIII. 
The  Dispensing  Bottle. 

J.  A.  HODGE,  manager  of  the  Illinois    Glass    Co., 
Dallas,  Texas  (Rec,  156-8): 

"Defendants'  exhibit  223  is  a  stock  bottle  that  we 
carry  in  stock.  It  is  not  a  special  design  made  for 
any  particular  concern;  it  is  what  we  call  a  machine 
made  dispensing  bottle, — the  only  form  of  the  kind 
we  have.  We  had  never  sold  that  to  the  Coca-Cola 
Co.  We  sold  the  Jersey  Creme  Co.,  in  Fort  Worth, 
and  Hughes  Bros.,  in  Dallas,  A.  M.  Brown  in  Dallas, 
and  sold  to  the  various  decorators  for  stock  pack- 
ages. Some  of  the  decorations  that  have  been  on 
there  were :  'True-Cola,'  for  Hughes  Bros. ;  'Koke,' 
for  the  Koke  Co. ;  'Howel's  Orange  Juice'  and  'Grape 
Juice'  for  the  Jersey  Creme  Co.  That  is  the  cheapest 
thing  we  have.  I  have  sold  some  of  these  bottles  to 
the  Koke  Co.  of  Texas.  I  have  a  copy  here  of  our 
invoice — the  only  one  we  ever  entered — one  bill 
which  went  forward  from  the  house  on  June  16, 
1913.  Defendants'  exhibit  224  is  a  carbon  copy  of 
the  bill  sent  over  at  the  time  the  shipment  was  made. 
*  *  *  Defendants'  exhibit  225  is  the  bottle  we  sold 
the  Koke  Company  of  Texas.  There  is  a  mark  on 
the  bottle  showing  it  is  an  automatic  machine  made 
bottle, — the  peculiar  mark  at  the  end  of  the  glass 
where  it  is  cut  ofif.  The  automatic  machine  makes 
that  mark  on  every  bottle,  and  no  other  kind  of  bot- 
tle has  that  kind  of  a  mark  on  it.  *  *  *  He  [the  rep- 
resentative of  the  Koke  Company  of  Texas]  told  me 
he  was  getting  up  this  company  and  was  going  to  use 
a  bottle.  *  *  *  He  did  not  tell  me  anything  about  any 
particular  design, — just  the  cheapest  thing  we  had, 
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— and  this,  as  a  matter  of  fact,  is  the  cheapest.  We 
formerly  made  this  bottle  by  hand,  and  it  ran  as 
high  as  $18.00  a  gross,  and  then,  when  we  made  it 
by  machine — machine  made  bottle — it  took  ofif  33  1-3 
per  cent  in  price.  *  '"  *  The  other  styles  are  more 
expensive  than  this;  they  are  made  by  hand." 

J.  C.  MAYFIELD,  Sr.,  president  of  the  Koke  Com- 
pany of  America  (Rec,  1635)  : 

"'i'hc  dispensing  bottle  marked  defendant's  exhibit 
173  is  a  sample  of  the  dis])ensing  bottle  purchased  by 
us  and  used  by  the  Koke  Companies, — that  was  fur- 
nished dealers.  I  did  not  pick  out  the  design  of  dis- 
])ensing  bottle, — just  sent  them, — that  is,  the  local 
representative  of  the  Illinois  Glass  Works  here, — 
gave  him  my  label  and  told  him  I  wanted  a  dispens- 
ing bottle,  one  of  their  stock  dispensing  bottles,  and 
wanted  my  'Koke'  on  there,  and  that  is  the  bottle 
they  shipped  me.  That  is  the  cheapest  bottle  they 
had." 

C.  H.  JOUETT,  associated  with  the  Live  &  Let  Live 
Drug  Co.,  Chattanooga,  but  formerly  drug  clerk  at  the 
Miller  Pharmacy,  Chattanooga   (Rec,   1052-3): 

"At  the  Miller  Pharmacy  the  syrups  for  the  dif- 
ferent drinks  they  had  were  kept  in  (lispensing  bot- 
tles, tanks  and  pump  jars.  '•■'  *  *  They  [the  dis- 
pensing bottles]  were  of  the  same  shape,  and  they 
were  labelled  so  we  would  know  them  one  from  the 
other."    (Rec,  1052-1053). 

GEORGE  H.  WILKINS,  the  private  detective  from 
the  ofifice  of  Edward  S.  Rogers,  Esq.,  in  referring  to  one 
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of  defendants'  dispensing  bottles  which  he  saw  in  the 
office  of  J.  H.  \^an  Winkle,  the  manager  of  the  Koke 
Company  of  Texas,  said  (Rec,  873) : 

"I  saw  a  bottle  standing  on  Mr.  VanWinkle's  desk 
which  was  the  ordinary  type  of  dispensing  bottle 
commonly  used  at  soda  fountains.  *  *  *  On  the  face 
of  the  bottle,  blown  in  on  the  lable,  was  the  word, 
'KOKE,'— 'K-O-K-E.'  " 

There  is  no  evidence  the  other  way. 
The  onlv  testimony  plaintifif  has  produced  with  respect 
to  dispensing  bottles  at  all,  is  as  follows : 

SAMUEL  C.  DOBBS  (Rec.  319-20) : 

''The  Coca-Cola  Company  furnishes  dispensing 
bottles,  a  sample  of  one  of  which  is  shown  by  Ex- 
hibit 59." 
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SCHEDULE  IX. 
The  Label. 

■The  only  evidence  plaintiff  has  offered  to  substantiate 
its  oft  repeated  assertion  that  its  bottle  label  is  distin- 
Live,  is  the  testimony  of  Samuel  C.  Dobbs,  its  vice-presi- 
dent, as  follows  (Rec,  322): 

"Exhibit  61  and  62  are  labels  used  on  'Coca-Cola' 
bottles.  This  particular  form  has  been  in  use  since 
1907.  Previous  to  that  time  we  used  a  label  similar 
in  sha]^e,  but  read  in  color." 

J.  C.  MAM^'IELD,  Sr.,  president  of  the  Koke  Com- 
pany of  America,  says  (Rec.  1628): 

"We  have  had  various  sizes  and  kinds  of  labels, 
but  have  not  adopted  any  particular  size  or  shape." 

Specimens  of  a  few  of  the  several  different  kinds  of 
labels  the  defendants  have  used  are  shown  by  the  fol- 
lowing exhibits  (The  first  column  shows  the  number  of 
the  exhibit ;  the  second,  what  the  exhibit  is,  and  the  third 
the  page  of  the  record  where  it  is  identified)  : 

1  2  3 

Defts'.  Ex.     79 Sliipping  tag  Rec,  1622 

Defts'.  Ex.   119 "Koke"  Barrel  Label  Rec,  1627 

Defts'.  Ex.   120 "Koke"  Barrel  Label  Rec,  1627 

Defts'.  Ex.  121 "Koke"  Jug  Label  Rec,  1627 

Defts'.  Ex.   122 ."Koke"  Bottle  Label  (Square) Rec,  1627 

"Koke"   Bottle   Label   (Diamond   shape, 
with  "Koke"  in  red,  on  yellow  back- 

Defts'.  Ex.   123 ground)   Rec,  1627 

"Koke"  Shipping  Tag  for   Barrels   and 

Defts'.  Ex.  124 kegs  Rec,  1627 
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"Koke"   Bottle   Label    (Diamond   shape, 
with    word   "Koke"   in   blue,   on   light 
Defts'.  Ex.  125 blue  background)  Rec,    1628 

"Koke"   Bottle   Label    (Same   as   Defts'. 

Defts'.  Ex.     59. Ex.  125) Rec,   1571 

Defts'.  Ex.  158 „..Sticker  for  attaching  to  invoices Rec,    1632 

Defts'.  Ex.  165 ."Dope"  Bottle  Label Rec,    1633 

"Koke"   Bottle   Label    (used  in   Shreve- 
Defts'.  Ex.   181 port.  La.)   Rec,    1700 

Defendants  also  stencil  the  word  "Koke"  and  "Dope" 
on  their  barrels  and  kegs. 

Of  all  these  different  kinds  of  labels,  the  only  one  that 
plaintiff"  has  had  the  face  to  complain  of  as  in  any  wise 
resembling  any  of  its  labels,  is  the  blue  bottle  label 
marked  Defendants'  Exhibit  125  (also  shown  as  De- 
fendants' Exhibit  59),  which  is  said  to  resemble  the  label 
sometimes  (but  by  no  means  generally)  used  on  the  bot- 
tles containing  the  aerated  beverage  made  from  plaintiff's 
syrup.  If  defendants  had  deliberately  set  out  to  fradu- 
lently  imitate  plaintiff's  labels  so  as  to  enable  their  goods 
to  be  passed  off  for  plaintiff's  goods,  it  is  'passing  strange 
that  they  would  have  "fradulently  imitated"  only  the  bot- 
tle labels  and  not  any  of  the  other  labels  on  any  of  the 
other  packages.  The  fact  that  all  of  defendants'  other 
labels  are  strikingly  different  from  the  corresponding 
labels  used  by  i)laintiff  is  a  strong  circumstance  tending 
to  negative  an  intent  to  fradulently  imitate  plaintiff's 
labels. 

Plaintiff's  rebuttal  exhibits  5,  6  and  9  to  the  testimony 
of  W.  F.  Boylin  (Rec,  144-5),  are  catalogs,  and  pages 
from  catalogs,  of  the  American  Label  Works,  Nashville, 
Tenn.,  showing    numerous  speciments  of  bottle    labels 
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used  generally  in  the  trade  by  all  soft  drink  bottlers.  It 
will  be  observed  from  the  specimens  of  labels  here  shown 
that  the  size,  shape,  color,  design  and  wording  around 
the  periphery  of  plaintiff's  bottle  label — namely,  "Bottled 
under  authority  of," — are  all  features  which  are  old  in 
the  art  and  common  to  the  trade,  and  afford  no  indication 
whatever  as  to  maker.  The  trade  name  of  the  product 
shown  conspicuously  in  the  center  of  the  label,  together 
with  the  name  of  the  concern  under  whose  authoritv  it  is 
bottles,  are  the  only  indications  of  origin  to  which  an  in- 
tending purchaser,  exercising  ordinary  care  to  ascertain 
what  he  was  getting,  would  be  justified  in  looking.  (See 
also  defendants'  (?)  exhibit  24,  the  Murfreesboro 
"Koke"  label,  Rec,  pp.  2007-16-20-29-30;  and  defend- 
ants' exhibit  30,  the  Houppert  &  Smyly  "Dope"  label, 
Rec,  1394;  and  defendants'  exhibit  5,  the  ''Star-Cola" 
label). 

The  particular  blue  bottle  label  about  which  so  much 
has  been  said,  does  resemble  the  corresponding  bottle 
label  used  by  plaintiff  in  certain  respects.  It  is  about  the 
same  size  and  shape,  and  the  color  scheme  is  substantially 
the  same.  It  has  the  same  wording  around  the  border, 
namely,  Bottled  under  authority  of  tJie,"  and  the  signa- 
ture of  "IV.  MeCarty  Moore,  Pt.,"  is  printed  in 
the  place  w^here  the  signature  of  "Asa  G.  Candler," 
P.  I.,  "is  printed  on  plaintiff's  label.  But  defen- 
dants' label  j)lainly  states  that  the  article  to  which 
it  is  attached  is  "Bottled  under  the  authority  of 
the  Koke  Company  of  Texas,  Dallas,  Texas,"  in  one  in- 
stance, and,  in  the  other,  that  it  is  "Bottled  under  au- 
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thority  of  the  Southern  Koke  Company,  Limited,  New 
Orleans,  La."  It  bears  the  signature  of  "W.  McCarty 
Moore,"  and  not  that  of  "Asa  G.  Candler,"  and  the  two 
signatures  have  no  resemblance.  The  most  prominent 
feature  of  both  labels  is  the  name  of  the  product  boldly 
displayed  in  the  center.  Plaintiff's  bear  the  words  "Coca- 
Cola"  in  large  type,  while  defendants'  bears  the  word 
"Koke"  in  type  equally  large  and  conspicuous.  No  one 
in  the  exercise  of  the  slightest  care  to  ascertain  what  he 
was  getting  could  possibly  be  misled  as  to  the  source  of 
the  goods  to  which  defendants'  label  was  attached.  He 
would  see  at  a  glance  that  it  was  "Koke"  and  not  "Coca- 
Cola,"  and  that  it  was  "bottled  under  authority  of  the 
Kokc  Company  of  Texas,  at  Dallas,  Texas,"  or  "under 
the  authority  of  the  SoiitJicrn  Koke  Company,  Limited, 
at  New  Orleans.,"  and  not  under  the  authority  of  the 
"Coca-Cala  Company,  Atlanta,  Ga."  There  is  no  evi- 
dence that  this  label  has,  in  fact,  ever  deceived  anybody, 
and  as  its  use  has  been  discarded,  there  is  no  probability 
that  it  ever  will.  It  was  used  only  by  two  bottlers, — one 
in  New  Orleans  and  the  other  in  Dallas,  Texas, — for  a 
period  of  about  five  or  six  months  in  1913.  Its  use  was 
wholly  discontinued  upon  instructions  from  J.  C.  May- 
field,  Sr.,  many  months  before  this  suit  was  brought,  and 
a  yellow  and  red  label,  having  no  similarity  to  plaintiff's 
label,  was  thereupon  adopted  and  has  since  been  used  in 
its  stead.  No  sort  of  complaint  is  made  as  to  the  new 
label. 

See  the  testimony  of  J.  C.  Mayfield,  Sr.,  (Rec,  1634- 


219 


4);  J.  A.  Bermudez,   (Rec,  1499);  John  F.  Williams, 
(Rec,  1549) ;  W.  McCarty  Moore,  (Rec,  1743-8). 

Paintiff  has  introduced  five  bottles  {Plaintiff's  Bx- 
Iiibifs  157  to  160,  inclusive),  having-  attached  to  them  a 
blue  "Koke"  bottle  label,  {Defendants'  Exhibit  125), 
which  plaintiff's  detective,  Sam  Friend,  says  he  pur- 
chased at  Payne's  Soft  Drink  Stand  in  Dallas,  Texas  at 
8:30  a.  m.,  September  10th,  1914  (Rec,  849),  the  day 
before  he  gave  his  testimony  in  this  case  (Rec,  682).  If 
these  bottles  were  bona  fide  purchases,  actually  made  at 
the  time  Friend  says  he  bought  them,  that  would  not 
disprove  the  fact  that  the  use  of  this  label  was  discon- 
tinued generally  pursuant  to  defendants'  instructions. 
All  it  would  prove  would  be  that  in  the  isolated  instances 
thus  shown,  a  few  of  them  were  used  by  defendants'  bot- 
tler in  Dallas,  Texas,  on  or  about  September  10th,  1914, 
without  the  knowledge  or  consent  of  the  defendants,  and 
against  their  instructions. 

It  will  be  observed  that  all  five  of  the  bottles  which 
Friend  has  produced  have  plain  tin  crowns,  zvithout  any 
name  or  decoration  of  any  kind  ivhatcver.  The  paper 
labels  are  the  only  things  on  the  bottles  to  indicate  what 
they  contain.  Friend  also  produced  two  other  bottles 
{Plaintiff's  Exhibit  154  and  155,  which  he  says  he  pur- 
chased at  the  store  of  A.  Conti,  2510  Elm  Street,  Dallas, 
Texas,  fifteen  minutes  before  he  bought  the  five  other 
bottles  above  referred  to.  These  two  bottles  have  the 
regular  decorated  "Koke"  crozvn,  and  no  paper  labels  at 
all.  (See  Exhibits  referred  to).  This  makes  it  plain 
that  the  Dallas    bottler  probably  had    run  short  of  the 


220 


regular  decorated  " Kokc"  crowns,  and  that,  in  the  emerg- 
ency, as  a  temporary  expedient,  he  had  affixed  the  paper 
labels  to  the  bottles  for  ivhich  lie  had  no  decorated 
crozvns,  in  order  to  have  soniethincj  on  them  to  indicate 
what  they  contained. 

But,  as  a  matter  of  fact,  it  is  exceedingly  doubtful 
whether  the  five  bottles  mentioned  really  represent  bona 
fide  purchases.  Friend  says  they  were  purchased  by  him 
at  8:30  a.  m.,  September  10th,  1914,  (  Rec,  849),  the  day 
before  he  gave  his  testimony  (Rec,  682),  and  yet  when 
they  were  unwrapped  in  the  presence  of  the  commissioner 
on  September  11th,  1914,  it  was  discovered  that  they 
were  wrapped  in  a  newspaper  bearing  date  of  May  10th, 
1914.  (Rec,  853).  Friend  says  he  was  stopping  at  the 
Adolphus  Hotel  in  Dallas  at  the  time,  and  admits  that  the 
Adolphus  does  not  leave  old  newspapers  lying  around  in 
the  rooms  of  its  guests;  that  he  did  not  send  for  any 
paper  with  which  to  wrap  up  these  bottles;  and  that  if 
this  newspaper  was  in  the  Adolphus  Hotel,  it  was  not  in 
his  room.  (Rec,  853).  He  finally  said  that  H.  B. 
Pierce,  plaintiff's  chief  detective,  furnished  the  paper. 
Pierce  was  also  stopping  at  the  Adolphus  at  the  time. 
(Rec,  853).  When  Pierce  later  took  the  stand  (Rec, 
2074),  he  ofifered  no  explanation  whatever  as  to  how 
diese  bottles,  alleged  to  have  been  purchased  the  day  be- 
fore, came  to  be  wrapped  in  an  Atlanta  newspaper  bear- 
ing a  date  four  months  previous.  Friend  admitted  that 
"it  was  rather  a  clumsy  hand"  that  put  these  labels  on, 
and  that  "it  looks  like  a  botchy  piece  of  work."  (Rec, 
852).  He  says  that  the  labels  "appear  to  have  been  put 
on  clumsily,  and  the  glue  projects  on  the  bottles  outside 
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of  the  labels."  (Rec,  852).  He  admits  that  the  labels 
"are  smeared  and  rumpled."  (Rec,  852),  and  then 
volunteers  the  information  "that"  I  could  not  tell  who 
put  that  label  on,  because  I  didn't."     (Rec,  852). 

These  five  bottles  are  the  only  ones  plaintifif  has  pro- 
duced as  evidence  that  any  of  defendants'  bottlers  ever 
used  the  blue  labels  after  defendants  had  ordered  its  use 
discontinued,  although  plaintifif's  hordes  of  detectives 
have  been  for  two  years  or  more  raking  the  country  with 
a  line  tooth  comb  in  search  of  evidence  that  would  be 
damaging  to  defendants.     (Rec,  2101). 

The  circumstances  showing  how  W.  McCarty  Moore 
happened  to  get  up  the  blue  label  are  fully  explained  by 
Mr.  Moore,  (Rec,  1743,  et  seq. ),  and  entirely  exonerate 
the  defendants  from  any  charge  of  fraud. 
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SCREDULE  X. 

The  Crown. 

1 

Physical  Exhibits. 

Defendants'  Exhibit  179  (Rec,  1642)  is  an  envelope 
containing  a  large  number  of  crowns  that  are  in  general 
use  on  the  bottles,  not  only  of  the  various  brands  of  cola 
drinks,  but  of  other  kinds  of  soft  drinks  as  well,  such  as 
sarsaparilla,  root  beer  &c.  Among  the  brands  shown 
are,  "Cola-Queen,"  "Arrow-Cola,"  "Coca-Cola," 
"Koke,"  "Celery-Cola,"  "Candy-Cola,"  "Cola,"  "Cola- 
Nip,"  "Rye-Ola,"  "Gay-Ola,"  "Mint-Cola,'  'Luck-Ola," 
"Peach-A-Ola,"  "Pure-Cola,"  "Sarsaparilla."  These 
crowns  are  all  of  the  same  color  and  design  as  plaintifif's 
crown, — that  is,  they  have  the  name  of  the  product 
printed  in  red,  on  a  silver  background,  with  a  red  ring 
around  the  circumference  of  the  crown.  This  is  perhaps 
the  most  generally  used  design  of  crown  on  the  market. 
The  crown  manufacturers  turn  out  these  crowns  by  the 
millions,  and  sell  them  to  every  one  who  does  not  specify 
any  particular  design.  Crowns  of  this  same  design, 
used  on  other  cola  products,  will  be  found  on  the  bottles 
filed  as  Defendants'  Exhibit  1,  2,  3,  4,  6,  43  to  54,  in- 
clusive, 189  to  213,  inclusive,  and  215  to  223,  inclusive, 
and  on  Plaintifif's  Rebuttal  Exhibits  68  to  77,  inclusive. 

There  is  not  a  word  of  testimony  in  the  record  to  the 
efifect  that  the  color  and  design  of  plaintiff's  crown  is, 
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to  any  extent  whatever,  different  from  the  color  and  de- 
sign of  crowns  used  generally  in  the  trade,  or  that  it  af- 
fords the  shghtest  indication,  either  to  the  general  public 
or  to  any  one  else,  as  to  the  origin  or  manufacture  of  the 
goods. 

2 
Admissions  of  Plaintiff's  Witnesses. 

J.  W.  HUGGINS,  a  "Coca-Cola"  bottler,  Murfrees- 
boro,  Tenn.,  who  formerly  bottled  a  drink  similar  to 
"Coca-Cola"  in  bottles  having  thereon  crowns  (For 
specimen,  see  Plaintiff's  Rebuttal  Exhibit  101-2)  exactly 
like  the  "Koke"  crowns  used  on  defendants'  bottles. 
(Rec,  20-26-7): 

"You  asked  why  we  had  our  *Koke'  crowns — 
those  marked  Plaintijf's  Rebuttal  exhibits  101  and 
102, — printed  in  that  color,  and  on  that  silver  back- 
ground; why,  just  showy,  I  suppose,  is  why.  We 
had  othe}^  crozvns  like  that,  red,  on  a  silver  back- 
ground, with  a  red  circle  around  them.  *  *  * 

"Q.  Did  you  think  anybody  would  mistake  that 
crown  for  a  'Coca-Cola'  crown  ?  A.  Not  the  read- 
ing of  the  crown. 

"Q.  Well,  do  you  think  the  general  appearance 
of  the  crown — anybody  would  mistake  it?  A.  The 
only  resemblance  between  that  and  the  'Coca-Cola' 
crown  is  a  little  flourish  on  the  lettering. 

"Q.  And  you  think  anybody  could  tell  that  right 
off  ?    A.     I  think  they  could." 

S.  B.  CHRISTY,  the  partner  of  J.  W.  Huggins  (Rec, 
20-29-30) : 
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"I  would  not  be  able  to  tell  you  when  we  began 
to  use  the  crown  marked  Plaintiff's  Rebuttal  Exhibit 
No.  101,— probably  1905.  *  *  *  At  that  time  *  *  * 
a  good  many  of  them  had  crowns  like  those — I  mean 
red,  on  a  silver  back  ground.  I  suppose  crowns  like 
that,  the  red  letters  on  a  silver  back  ground,  with  a 
red  ring  around  them,  were  in  general  use  at  that 
time  [in  1905  j .  There  was  no  objection  to  our  using 
them  at  that  time." 

H.    B.    PIERCE,    plaintiff 's    chief    detective    (Rec, 

2137): 

"Q.  Does  the  name  'Dope,'  as  it  appears  on  the 
caps  of  defendants'  bottles,  look  like  the  name  'Coca- 
Cola'!?  A.  Only  the  script  or  style  of  letters 
used.  *  *  * 

"Q.  Do  you  think  you  would  mistake  that  name 
for  the  name  'Coca-Cola'  on  the  crown  of  the  bottle? 
A.     Not  I,  I  would  not. 

"Q.  Do  you  think  anybody  would?  A.  They 
may,  I  do  not  know. 

"Q.     Do  you  think  any  rational  being,  anybody 
with  common  sense  would  ?    A.     I  do  not  know. 
^  "(Mr.  Hirsch:    I  object  to  that.    He  don't  know 
what  a  rational  being  with  common  sense  would  do). 

"Q.  Would  you  mistake  the  [word]  'Koke'  writ- 
ten in  [script  on  the]  caps  on  [of]  defendants'  bot- 
tles, for  the  name  'Coca-Cola'?    A.     No." 

G.  H.  WILKINS,  the  detective  in  the  employ  of  Ed- 
ward S.  Rogers,  Esq.,  Chicago  (Rec,  883-7) : 

"When  I  bought  these  bottles  I  knew  all  the  time 
by  looking  at  the  bottles  that  they  were  not  'Coca- 
Cola,' — yes,  sir,  when  I  saw  the  bottle  I  did.    Rec, 
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883).  *  *  *  When  I  saw  the  bottle  I  knew  it  was 
not  'Coca-Cola.'  (Rec,  884).  *  *  *  You  ask  if  I 
did  not  know  that  these  bottles  were  not  'Coca-Cola' 
as  soon  as  I  looked  at  the  bottles;  in  one  case  were 
wrapped  up.  Of  course,  I  could  not  tell  what  they 
were  when  they  were  wrapped  up,  but  as  soon  as  I 
opened  the  bundle  and  saw  the  bottles,  I  knew  they 
were  not  'Coca-Cola.'  (Rec,  886).  *  *  *  If  he 
hands  it  across,  I  would  know  that  it  was  not  Coca- 
Cola.'  You  ask  if  I  would  know  that  as  soon  as  I 
sazv  the  crown;  to  the  best  of  my  knowledge  it  would 
not  be  'Coca-Cola  with  a  'Koke  crown.  *  *  *  No, 
I  did  not  mean  to  tell  you  that  that  looks  anything 
like  'Coca-Cola'  to  me,  now,  because  I  have  handled 
too  many  of  them.  I  do  not  believe  it  did  look  to 
me  like  'Coca-Cola'  the  first  time  I  saw  it."  (Rec, 
886-887). 
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SCHEDULE  XL 

THE  MARKS  "DOPE"  AND  "KOKE"  DO  NOT 
DECEPTIVELY  RESEMBLE  THE  MARK  "COCA- 
COLA." 

Coca-Cola  Co.  vs.  Branham,  216  Fed.  264; 

Coca-Cola  Co.  vs.  Koke  Co.  of  America,  Cer- 
tified Copies  of  Certain  Opinions  and  De- 
crees, page  14;  Appelle's  Brief,  Appendix  4, 
page  164).  

Admissions  of  Plaintiff's  Witnesses. 

J.  W.  HUGGINS,  a  "Coca-Cola"  bottler,  Murfrees- 
boro,  Tenn.,  who  formerly  bottled  a  product  which  he 
labeled  "Koke"  in  the  identical  style  of  type  as  that  used 
by  defendants : 

"Q.  Mr.  Huggins,  did  you  consider  that  your 
trade-mark  'Koke'  so  nearly  resembled  the  trade- 
mark 'Coca-Cola'  as  to  be  likely  to  cause  confusion 
in  trade,  or  to  deceive  purchasers?  A.  I  do  not 
think  that  there  was  but  very  little  resemblance  in 
the  forming  of  the  two  words, — in  the  formation  of 
the  two  names. 

"Q.  Well,  did  you  think  there  was  any  resem- 
blance between  them,  in  sound,  appearance  or  sug- 
gestion? A.  No,  sir;  not  betzveen  'Coca-Cola  and 
'Koke.' 

"Q.  You  consider  them  entirely  different  words? 
A.     /  consider  them  entirely  different  zvords. 

"Q.  Not  only  in  the  appearance,  but  in  the  sound 
of  them?    A.     Yes,  sir. 
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"Q.  And  in  their  significance?  A.  Yes,  sir." 
(Rec.  2019-2020). 

S.  B.  CHRISTY,  the  partner  of  J.  W.  Huggins  in  the 
"Coca-Cola"  bottling  business  at  Murfreesboro,  Tenn., 
and  who  was  formerly  the  ])artner  of  Huggins  when  he 
bottled  the  product  "Koke" : 

"Q.  Did  you  think  you  had  a  right  to  put  this 
name  'Koke'  on  there?  A.  The  Government 
thought  so. 

"Q.  Didn't  you  know  this  name  'Koke/ — any- 
body looking  at  it  would  right  off  think  it  was  'Coca- 
Cola  f    A.     No,sir."*** 

"Q.  Didn't  you  know  that  the  appearance  of 
that  word,  'Koke,'  as  it  is  written  on  that  label 
marked  Defendants'  Exhibit  No.  24,  looks  so  much 
like  'Coca-Cola'  that  you  cannot  tell  the  difiference? 
A.     No. 

"Q.  You  mean  to  say  it  looks  different  from 
'Coca-Cola?    A.     Yes. 

"Q.You  mean  to  say  that  any  body  can  tell  the 
difference  right  off?  A.  -Anybody  that  cold  read, 
they  could. 

"Q.  But,  as  a  matter  of  fact,  however,  it  sounds 
just  like  the  four  syllable  name  'Coca-Cola,  don't  it? 
A.     No. 

"Q.  Do  you  think  anybody  could  tell  the  differ- 
ence in  sound  between  the  word  'Koke'  and  the  word 
'Coca-Cola'?  A.  Yes.  Rec,  2030-2031)  *  *  *  Q. 
Don't  you  know,  Mr.  Christy,  that  you  adopted  that 
name  'Koke'  for  the  sole  and  only  purpose  of  en- 
abling you  to  substitute  your  beverage  for  'Coca- 
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Cola,'  and  pass  it  ofif  to  the  public  and  fool  them  and 
make  them  think  it  was  'Coca-Cola'?  A.  No,  we 
did  not  try  to  fool  them  that  it  was  'Coca-Cola,'  be- 
cause they  knew  it  zvas  not  'Coca-Cola.'  Q.  How 
did  they  kuozv  th?Lt  it  w'd^  not 'Cola-Cola' f  A.  We 
advertised  it  as  'Kokc."     (Rec,  2032-2033). 

H.  B.  PIERCE,  the  chief  detective  for  the  Coca-Cola 
Co.  in  charge  of  working  up  the  facts  in  this  case : 

"Q.  Does  the  name  'Dope,'  as  it  appears  on  the 
caps  of  the  defendants'  bottles,  look  like  the  name 
'Coca-Cola'?  A.  Only  the  script  or  style  of  letter 
used.  *  "^^  *  O.  Do  you  think  you  would  mistake 
that  for  the  name  'Coca-Cola  on  the  crown  of  the 
bottle?  A.  Not  I,  I  would  not.  Q.  Do  you  think 
anybody  would F  A.  They  may;  I  do  not  know. 
Q.  Do  you  think  any  rational  being,  anybody  with 
common  sense  would?  A.  I  do  not  know.  (Mr. 
Hirsch :  I  object  to  that.  He  don't  know  what  a 
rational  being  with  couiuwn  sense  would  do).  Q. 
Would  you  mistake  the  [word]  'Koke'  written  in 
[script  on  the]  caps  on  defendants'  bottles  for  the 
name 'Coca-Cola'?    A.     No."     (Rec,  2137). 

GEORGE  H.  WILKINS,  the  private  detective  in  the 
employ  of  Messrs  Read  &  Rodgers,  attorneys  for  the 
Coca-Cola  Company,  Chicago: 

"I  purchased  these  green  flint  bottles.  Exhibits 
Nos.  180,  181  and  182,  in  New  Orleans.  I  took 
these  bottles  out  with  me  after  buying  them  because 
I  wanted  evidence  that  they  were  substituting  and 
selling  'Koke.'  When  I  bought  these  bottles  I  knew 
all  the  time  by  looking  at  the  bottles,  that  they  were 
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not  'Coca-Cola.'  Yes,  sir,  when  I  saw  the  bottle  I 
did.  And  in  the  case  of  the  Comus,  I  did  not  see  the 
bottle.  The  man  wrapped  it  in  a  newspaper  and 
handed  it  to  nie.  No,  I  would  not  know  whether  it 
was  a  bottle  of  'Koke'  or  Ginger-Beer  if  it  was  wrap- 
ped in  a  newspaper.  When  I  saw  the  bottle  I  knew 
that  it  was  not  'Coca-Cola.'  In  the  places  where  I 
did  see  the  bottle  before  purchasing  same,  or  at  the 
time  of  my  junxhase,  I  knew  that  it  was  not  'Coca- 
Cola'  I  was  purchasing,  that  was  why  I  wanted  the 
bottle.  ( Rec,  883-884)  *  *  *  You  ask  if  I  did  not 
know  that  these  bottles  were  not  'Coca-Cola'  as  soon 
as  I  looked  at  the  bottles;  in  one  case  they  were 
wrapped  up.  Of  course  I  could  not  tell  what  they 
were  when  they  were  wrapped  up,  but  as  soon  as  I 
opened  the  bundle  and  saw  the  bottles,  I  knew  they 
were  not  'Coca-Cola.'  *  *  *  You  say  that  of  course 
if  he  covers  it  one  could  not  tell  if  it  was  a  bottle  or 
not ;  you  mean  if  I  looked  at  it ;  if  he  handed  it  across 
I  would  know^  that  it  was  not  'Coca-Cola.'  You  ask 
if  I  know  that  as  soon  as  I  saw  the  crown.;  to  the  best 
of  my  knowledge  it  would  not  be  'Coca-Cola'  with  a 
'Koke'  crown.  ''^'  '•'  *  No,  I  do  not  mean  to  tell  you 
that  that  looks  anything  like  'Coca-Cola'  now,  be- 
cause I  have  handled  too  many  of  them.  I  do  not  be- 
lieve it  did  look  like  'Coca-Cola'  to  me  the  first  time 
I  saw  it.    (Rec,  886-887). 

FREDERICK  CONWAY  PEACE,  an  ex-Pinkerton 
detective  in  the  employ  of  the  Coca-Cola  Company  to 
work  up  the  facts  in  this  case : 

"You  ask  if  I  have  seen  the  bottled  'Koke'  or 
'Dope'  put  out  by  bottlers ;  yes.  sir,  but  not  in  Dallas, 
I  saw  them  down  in  Mississippi.  Yes,  sir ;  the  crown 
was  on  them.    Yes,  sir ;  I  have  also  seen  the  bottled 
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goods  sold  at  various  places  with  the  name  'Dope'  on 
the  crown — it  would  not  be  anywhere  else  on  the 
bottle.  It  was  not  blown  in  the  glass,  and  zvhen  the 
crown  was  pulled  off  and  the  consumer  had  got  the 
bottle,  he  could  not  tell  zvhat  zvas  in  the  bottle;  it 
zvould  not  be  labeled  then.     (Rec,  2216). 

'CxEORGE  J.  MARTIN,  a  traveling  salesman  for  the 
Coca-Cola  Company : 

"Yes,  I  have  drank  'Koke.'  O.  You  could  tell 
right  ofif  it  was  not  'Coca-Cola,'  couldn't  you?  A. 
Well,  of  course,  I  got  it  out  of  a  'Koke'  bottle  *  *  * 
If  he  had  given  it  to  me  and  I  had  not  seen  the  label 
on  it,  I  don't  know  what  I  would  have  thought." 
(Rec.  345). 

E.  R.  ALBRIGHT,  a  member  of  the  firm  of  Albright 
&  Wood,  which  operates  two  drug  stores  in  Mobile, 
Alabama : 

"I  wanted  the  stuff  f'Koke']  shipped  zvithout  the 
labels,  because  I  did  not  care  for  my  customers  to 
know  that  I  was  using  the  stuff  at  all;  if  they  knew 
it,  they  might  use  it  in  and  unfair  way  and  say  I  was 
using  it  instead  of  'Coca-Cola.'    (Rec,  548). 

DAVE  S.  BAUER,  a  retail  druggist,  Mobile  Ala. : 

"I  had  given  instructions  to  my  soda  dispensers 
to  make  inquiry  of  purchasers  who  asked  for  'dope' 
and  'coke'  if  they  wanted  'Coca-Cola.'  When  they 
say  'Give  me  just  what  we  ask  for,'  we  say,  'Well, 
we  do  not  carry  anything  but  Coca-Cola.'  In  a 
good  many  instances  they  said  'Look  here,  I  did  not 
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come  in  here  to  be  jollied.  I  came  in  here  to  get 
what  I  want.'  The  dispensers  would  then  say,  'We 
just  don't  serve  anything  else  but  'Coca-Cola,'  and 
this  card  would  be  shown  to  the  purchaser,  and  in  a 
majority  of  cases  the  fellows  would  just  tell  what 
they  w^anted.  The  card  referred  to  is  the  one 
marked  plaintiff's  exhibit  100.  Of  course  I  watched 
this  pretty  close  to  see  what  effect  it  would  have  on 
my  business,  and  visited  my  soda  fountain  more 
often  than  usual,  and  whenever  I  seen  that  card 
shown  them,  without  one  exception  I  heard  the  re- 
ply, 'Say,  I  want  Coca-Cola.'  I  did  not  know  there 
was  tzuo  drinks.  I  did  not  know  there  was  another 
one  like  that."     (Rec,  537). 

JOHN  CAIN,  a  hired  spotter  for  the  Coca-Cola  Com- 
pany: 

"The  way  I  know  they  handled  it  ['Koke']  is  be- 
cause Mr.  Rausch  told  me  that  he  handled  it.  He 
told  me  that  that  day  I  went  down  there.  He  has 
got  a  bottle  down  there  that  you  can  see  it — it  is  a 
syrup  bottle,  a  bottle  of  syrup.  It  is  syrup  down 
thtre—K-O-K-B'—as  big  as  life." (Rec,  626). 

D.  P.  ENGLISH,  a  retail  druggist,  Dallas,  Texas: 

"They  got  this  product  'Koke'  to  which  I  refer 
from  the  Koke  Company  in  Dallas,  Texas,  in  barrels 
colored  red.  There  was  very  little  difference  be- 
tween their  barrels  and  the  Coca-Cola  barrels — you 
know  not  notice  it  without  examining  the  'Koke'  and 
saw  [seeing]  //  the  'Koke'  label  was  on  the  end." 
(Rec,  802). 
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CLARENCE  J.  HOGAN,  a  Pinkerton  detective  em- 
ployed by  the  Coca-Cola  Company  as  a  spotter : 

"We  have  produced  all  the  'Koke'  that  was  of- 
fered us  for  'Coca-Cola.'  You  say  you  take  it  for 
grante  dthat  we  were  not  deceived  when  we  got  it ; 
why,  sure  not.  WE  were  out  hunting  for  it  and 
when  we  got  it  we  simply  picked  it  up  and  took  it 
out.  Sure  we  knew  what  it  was  when  we  got  it." 
(Rec,  649-650). 

FRANK  J.  BOGNER,  another  Pinkerton  detective 
employed  by  the  Coca-Cola  Company  as  a  spotter : 

"Yes,  sir,  we  produced  all  the  'Koke'  we  got 
in  our  search.  We  were  employed  to  get  that  stuff 
if  we  could;  we  went  out  to  see  if  they  would  sell  us 
'Koke'  for  'Coca-Cola,'  and  when  we  got  it  we  wrap- 
ped it  up  and  put  the  name  of  the  party  we  got  it 
from  on  it.  We  went  to  see  if  we  would  get  a  sub- 
stitute for  'Coca-Cola'  or  not,  and  when  we  got  it 
we  got  what  we  were  searching  for,  got  the  evidence 
against  him.  Of  course,  when  those  fellows  gave 
us  a  bottle  wrapped  up  we  knew  we  had  them." 
(Rec,  653). 

B.  J.  GILLION,  still  another  Pinkerton  detective  em- 
ployed by  the  Coca-Cola  Co.  as  a  spotter : 

"In  each  place  we  went  to  we  called  first  for  a  glass 
of  'Coca-Cola,'  and  they  served  us  out  of  the  bottle 
— they  poured  it  out  of  the  bottle  into  a  glass,  we 
drank  from  the  glass  *  *  *  When  we  drank  the 
drink  we  asked  for  a  bottle  of  that  drink  under  some 
circumstances  and  under  other  circumstances  we  did 
not  ask  for  it.     In  each  instance  I  saw  the  drink 
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which  was  served  us  in  the  bottle  in  which  it  was 
served,  and  in  those  cases  where  we  got  a  drink  in 
a  glass,  I  knew  what  the  bottle  contained  before  I 
drank  the  stuff,  so  I  was  not  deceived  at  any  time  by 
what  I  drank.  In  each  instance  where  I  ordered  the 
drink  and  got  it  in  a  glass  and  followed  it  up  by  an 
order  of  a  bottle,  in  each  such  instance  I  saw  that  it 
was  a  bottle  of  'Koke'  that  had  been  served  me  in  a 
glass  before  I  ordered  it ;  and  in  each  instance  where 
I  failed  to  order  a  bottle  to  take  away  with  me,  I 
was  satisfied  it  was  'Coca-Cola'.     (Rec,  661). 

In  Coca-Cola  Company  vs.  Branhaiu,  ct  al,  the 
record  in  which  case  was  filed  without  objection  as 
Defendants'  Exhibit  272  in  this  case,  Walter  Duc- 
kett,  a  witness  for  the  Coca-Cola  Company,  in  relat- 
ing the  circumstance  that  a  bottle  of  'Koke'  was 
handed  to  him  by  a  certain  retail  dealer  in  soft 
drinks  in  response  to  his  request  for  'Coca-Cola,' 
said:  "I  went  into  Mr.  Sexton's  store  and  asked  for 
a  bottle  of  'Coca-Cola,'  and  they  gave  me  a  bottle  of 
what  looked  to  be  'Coca-Cola,'  but  I  noticed  on  the 
label  it  was  labeled  'Koke.'  "  (Branhaiu  Rec,  46). 

And  again,  in  explaining  how  he  discovered  it  was 
"Koke"  and  not  "Coca-Cola,"  he  said: 

"I  saw  the  'Koke'  label  on  the  bottle,  that  is  the 
way  I  noticed  it."     (Branham  Rec,  47). 

E.  D.  SEXTON,  a  witness  for  the  Coca-Cola  Com- 
pany, said: 

"The  'Koke'  that  I  speak  of  *  *  *  was  labeled  on 
top  something  similar  to  the  'Coca-Cola, — the  same 
kind  of  surroundings  on  it,  but  of  course,  it  did  not 
have  the  same  printing  on  it."    (Branham  Rec,  47), 
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F.  S.  WOODRUFF,  a  witness  for  the  Coca-Cola 
Company  explains  that  he  rescued  the  cap  of  a  *Koke' 
bottle  that  had  been  served  to  him  in  response  to  his  re- 
quest for  'Coca-Cola,'  and  thereby  discovered  that  it  was 
'Koke'  and  not  'Coca-Cola'  that  had  been  handed  to  him. 
He  said : 

"We  broke  the  balls  and  commenced  to  play,  and 
he  came  back  with  two  bottles  like  that  (indicating) 
and  started  the  cap  of  one  bottle  for  Mr.  Duckett, 
and  I  walked  over  and  took  a  key  from  my  pocket 
and  uncapped  mine  and  put  the  cap  in  my  pocket. 
The  cap  was  printed  'Koke.'  "    (Branham  Rec,  50). 

GEORGE  ViVNCE,  a  witness  for  the  Coca-Cola  Com- 
pany was  asked  if  he  believed  that  the  bottled  beverage 
offered  to  him  at  the  fair  grounds  in  response  to  his  re- 
quest for  "Coca-Cola"  was  "Coca-Cola,"  and  he  said: 

"No,  sir.  I  w^ould  not  testify  to  believing  that  I 
bought  a  Coca-Cola  bottle  by  the  bottle,  or  by  the 
label,  or  by  the  general  appearance  of  the  bottle  and 
the  label."    (  Branham  Rec.  52). 

T.  A.  PENNY,  a  witness  for  the  Coca-Cola  Company 
swore : 

"I  examined  the  stopper  of  the  bottle  marked  Ex- 
hibit "A,"  and  state  that  the  characters  used  in  the 
word  'Koke'  are  not  the  same  that  arc  used  in  Coca- 
Cola."    (Branham  Rec,  p.  38). 
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SCHEDULE  XII. 

The  Slang  Expressions,  "Coke,"  "Dope,"  Etc. 

The  slang  expressions  "coke,"  "dope,"  "shot  in  the 
arm,"  &c.,  as  used  hy  the  pul)Hc  in  asking  for  soft  drinks, 
have  not  and  could  not  have  ac(|uired  a  secondary  mean- 
ing, indicating  origin  and  distinguishing  the  character 
of  drink  which  the  words  appropriately  describe,  when 
made  by  plaintiff,  from  the  same  kind  of  drink  when 
made  by  others,  because  the  words  have  no  reference 
whatever  to  maker,  but  refer  solely  to  the  ingredients 
and  chacteristics  of  the  article  itself. 

1 
Testimony  of  Defendants'  Witnesses. 

MAX  BLOOMSTEIN.  a  retail  druggist  for  30  years, 
Nashville,  Tenn.     (Rec.  1145-7). 

"We  handle  'Coca-Cola,'  and  Diehl  &  Lord's 
'Star-Cola.'  and  'Koke'  and  'Dope.'  I  am  about  the 
fountain  frequently,  and  can  hear  the  w^ords  our 
customers  use  in  asking  for  the  different  drinks 
they  want.  *  *  *  The  words  'coke'  and  'dope'  are 
used  very  largely,  generally  signifiying  that  they 
want  any  stimulating  drink  that  has  caffeine  in 
it.  *  *  *  Generally  it  means  just  any  of  them.  Any 
drink  with  caffeine, — any  stimulating  drink — is 
called  for  by  the  name  of  'coke'  or  'dope.'  When  a 
customer  comes  in  to  our  soda  fountain  and  asks 
for  a  'coke'  or  a  'dope,'  right  now  he  is  served  wath 
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the  'Koke'  or  'Dope'  preparation  made  in  Chatta- 
nooga. Before  that  was  put  on  the  market  he  was 
usually  served  with  'Star-Cola,'  made  by  Diehl  & 
Lord.  When  a  customer  comes  in  and  asks  for  a 
'coke'  or  a  'dope'  and  is  served  with  Diehl  &  Lord's 
'Star-Cola,'  I  surely  consider  that  I  am  giving  him 
what  he  asked  for.  I  have  heard  these  words  'coke' 
and  'dope'  from  five  to  ten  years,  I  cannot  state 
exactly.  The  words  'coke'  and  'dope'  mean  to  me 
any  drink  having  caffeine  or  stimulant  in  them.  I 
regard  these  names  'coke'  and  'dope'  as  nicknames 
designating  a  class  of  drinks,  rather  than  a  specific 
drink.  I  cannot  say  just  exactly  where  that  slang 
'coke'  and  'dope'  originated.  I  presume  it  originated 
because  it  just  had  the  same  effect.  I  have  heard 
the  word  'dope,'  as  applied  to  cocaine,  to  morphine, 
and  heroin,  before  I  ever  heard  it  applied  to  the 
drink,  quite  a  number  of  years  ago.  I  have  no  way 
exactly  of  knowing  how  long.  I  have  heard  it  ap- 
plied to  the  drinks,  but  'dope'  seems  to  me  to  be 
something  that  stimulates,  or  makes  you  feel  a  little 
better,  or  a  little  different,  from  what  you  ordinarily 
did.  It  was  originally  applied  to  morphine  and  co- 
caine, because  it  temporarily  rejuvenated  a  man, 
and  I  think  it  was  applied  to  'Coca-Cola'  just  after 
having  been  applied  to  the  cocaine  and  morphine 
drugs,  that  is  my  dea.  I  have  known,  ever  since  I 
have  known  drinks,  just  what  was  in  them.  I  do 
not  know  whether  the  ordinary  layman  who  drinks 
them  knows  what  is  in  them,  but  I  have  always 
known  why  they  stimulate,  and  why  they  have  that 
effect.  There  is  caffeine  in  them.  Caffeine  is  re- 
ferred to  by  the  public  frequently  as  a  'dope.'  " 

JOHN    R.    PARDUE,    soda    dispenser,    Nashville, 
Tenn. : 
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"Some  of  the  cola  drinks  we  have  are  'Koke,' 
'Dope,'  and  'Coca-Cola.'  Others  I  have  dispensed 
since  I  have  been  dispensing  soda  water  are  'Star- 
Cola,'  'Fletcher's  Cola,' — I  believe  those  are  about 
the  only  ones.  I  have  been  dispensing  soda  water 
about  ten  years,  I  think.  *  *  *  Some  customers 
called  for  'Coca-Cola,'  some  for  'dope'  and  some  for 
'coke.'  We  have  had  a  few  calls  for  'shot-in-the 
arm.'  *  *  '''  When  they  ask  for  'coke'  or  'dope' 
they  want  something  of  that  class,-^a  cola  drink. 
When  a  customer  comes  in  and  asks  for  3^.  'coke'  of 
a  'dope,'  I  do  not  understand  that  he  is  making  a 
specific  or  definite  request  on  me  for  'Coca-Cola'  ex- 
clusively. I  frequently  go  into  soda  fountains  my- 
self and  ask)  for  cola  drinks.  I  ask  for  them  as 
'coke'  or  'dope' ;  it  makes  no  difference  to  me  as  I  get 
a  cola  drink.  (Rec,  1133-4)  ""  *  *'Coke'  and  'dope' 
is  just  a  nickname  applied  to  cola  drinks.  I  suppose 
it  arose  something  on  the  cocaine  idea, — about  co- 
caine being  in  the  drinks, — in  'Fletcher's  Cola,' 
'Coca-Cola,'  and  several  other  drinks.  *  *  *  I  have 
heard  that  it  was  in  all  cola  drinks;  customers  have 
said  so  at  the  fountain, — that  there  was  cocaine  in 
cola  drinks,  'Koke,'  and  'Dope,'  or  'Coca-Cola.'  I 
first  heard  the  expressions  'coke'  and  'dope'  some 
ten  or  twelve  years  ago,  I  think.  *  *  *  The  reason 
the  nicknames  arose  was  on  account  of  the  discus- 
sion as  to  the  cocaine,  that  is  my  idea.  *  *  *  I  have 
heard  of  cocaine  in  regard  to  'Coca-Cola'  and  'Flet- 
cher's Cola'  and  all  of  them.  (Rec,  1138-9).  *  *  * 
They  just  said  all  Coca-Cola  and  dopes  all  had  dope 
in  it,  and  I  heard  that  about  ten  years  ago,  and  we 
have  discussed  that  ever  since.  (Rec,  1140).  *  *  * 
I  do  not  know  how  these  names  'coke'  and'dope' 
originated,   except   the   discussions   about   cocaine. 
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*  *  *  We  have  more  calls  for  just  'root  beer' 
than  for  'Hires  root  beer.'  Like  you  go  up  to  a  bar 
and  call  for  a  beer,  there  don't  every  one  go  up  to  a 
bar  and  say  give  me  a  certain  kind  of  beer,  they 
just  say  they  want  a  glass  of  beer.  When  people 
ask  for  'coke'  and  'dope,'  they  want  a  cola  drink, — 
a  stimulating  drink.  *  *  *  Customers  tell  me  it  is 
all  dope,  is  all  I  know  about  it, — and  a  dope  will  make 
you  feel  good,  it  will  liven  you  up,  it  comes  from 
stimulation.  A  'dope-fiend'  is  a  fellow  that  takes 
'dope,' — it  is  something  that  livens  you  up,  makes 
you  feel  good, — it  is  a  drug."     (Rec.  1143-4). 

A.  S.  JOSEPH,  proprietor  Woodward  Bar,  Birming- 
ham, Ala. : 

"During  the  time  I  have  been  at  that  bar  I  have 
dispensed  all  the  different  colas, — too  numerous  for 
me  to  remember  the  different  names.  Some  of 
them  are  'Chero-Cola,'  'Coca-Cola,'  'Nifti-Cola,' 
'Gay-Ola,'  and  others.  I  do  not  know  how  many  of 
these  cola  drinks  are  on  the  market  here  in  Birm- 
ingham,— possibly  8  or  10.  (Rec,  1331).  *  *  *  In 
asking  for  these  different  cola  drinks  some  custo- 
mers specify  what  they  want,  and  others  do  not.  I 
hear  the  word  'dope'  used  very  frequently.  When 
they  ask  for  a  'dope'  I  get  them  the  first  thing  I  put 
my  hands  on  in  the  soft  drink  line.  I  am  about  the 
bar  mwself  six  to  eight  hours  a  day.  *  *  *  I  hear 
the  customers  ask  for  drinks  they  want.  When  a 
customer  comes  in  and  asks  for  a  'dope,'  I  do  not 
consider  that  he  has  made  a  specific  and  definite  re- 
quest on  me  for  'Coca-Cola.'  The  general  impres- 
sion is  that  all  these  soft  drinks  along  that  line, 
whether  designated  by  one  name  or  the  other,  is  all 


239 


on  the  'dope'  order, — 'coke'  order;  some  call  it  'dope' 
and  some  call  it  'coke.'  'Dope'  means  to  me  ordi- 
narily a  narcotic.  I  have  an  idea  why  they  call 
these  drinks  'dope.'  I  think  that  the  advertising 
that  the  public  has  got  out  of  the  newspapers  at 
various  times  when  these  suits  were  brought  kind 
of  educated  them  along  the  lines  of  what  they  con- 
tain, or  at  least  gave  the  impression  that  all  these 
'dope'  drinks  contained  some  kind  of  'dope'  or  'coke' 
on  the  order  of  a  narcotic,  and  they  would  come  in 
and  say,  'give  me  a  "dope,"  '  or  'a  "coke,"'  under 
the  impression  that  they  are  going  to  get  some  per- 
centage of  narcotic.  *  *  ^=  The  general  discussion 
among  the  consumers  of  these  colas  is  that  all  cola 
drinks  contain  some  percentage  of  narcotic.  *  *  * 
It  has  been  created  in  the  mind  of  these  people  that 
it  is  the  game  to  play,  that  there  is  a  slight  percent- 
age of  narcotic  in  these  drinks,  and  they  cannot  go 
up  against  morphine  or  cocaine,  so  they  play  the 
other.  *  *  '•"  The  impression  has  been  created,  and 
still  exists,  that  all  cola  beverages  contain  a  per- 
centage of  narcotic.  ^  *  *  (Rec,  1332-3).  *  *  * 
When  a  man  comes  into  my  place  of  business  and 
asks  for  a  'dope'  or  a  'coke'  I  give  any  soft  drink; 
it  does  not  make  any  difference,  just  the  one  I  put 
my  hand  on.  I  do  not  consider  'dope'  and  'coke' 
names  for  lemon  soda,  strawberry  soda,  or  any- 
thing; that  is  soda  zvafcr,  and  they  have  an  entirely 
different  purpose.  That  [the  cola  drink]  comes  un- 
Mer  a  head  of  entirely  different  beverage  from  sar- 
saparilla  and  lemon  soda.  What  we  give  them  when 
they  ask  for  'coke'  or  'dope'  depends  upon  what 
brand  of  goods  we  handle;  we  might  have  three  or 
four  diff'erent  brands,  such  as  'Chero-Cola,'  'Coca- 
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Cola,'  'Nifty-Cola.'  *  *  *  That  impression  arose 
with  regard  to  the  impression  about  'Koke,' — 
'K-o-k-e' — that  it  had  this  narcotic  in  it,  because, 
when  they  speak  of  morphine  or  cocaine,  they  des- 
ignate it  as  'coke.'  'Coke'  would  designate  cocaine 
or  morphine,  and  the  impression  is  that  'Koke'  has 
cocaine  or  morphine  in  it."     (Rec,  1334). 

JOHN  D.  FLETCHER,  manufacturer  of  "Fletcher's 
Cola,"  Nashville,  Tenn.  (Rec,  1091): 

"Customers  ask  for  my  product  at  the  soda  foun- 
tain as  'cola,'  'coke'  and  'dope.'  I  have  heard  these 
words  'coke'  and  'dope,' — I  do  not  know  that  I 
could  say  that  I  have  paid  any  very  great  attention 
to  it,  only  in  the  past  few  years,  probably.  I  do 
not  know  that  I  have  paid  particular  attention  to  it, 
— since  the  last  four  or  five  or  six  or  seven  years, 
probably.  It  may  have  been  longer  than  that,  but  I 
do  not  know.  The  word  'dope'  means  to  me  that 
they  want  a  cafifeine  drink.  *  *  *  The  word  'coke' 
means  the  same  thing.  If  a  man  asked  me  to  take 
a  'dope'  with  him,  I  would  naturally  think  it  was  a 
caffeine  drink,  whether  it  was  'Coca-Cola,'  'Gay- 
Ola,'  'Rye-Ola,'  my  own  drink,  or  some  one  else's. 
I  do  not  think  the  public  would  care  what  it  was, 
whether  one  or  the  other,  so  they  got  a  drink  that 
satisfied  their  palate,  and  was  strong  enough  in  caf- 
feine to  feel  it,  you  might  say." 

F.  C.  DORIDER,  for  27  years  in  the  confectionery 
and  soda  business,  Nashville,  Tenn.  (Rec,  1195-7): 

'*I  have  heard  customers  come  in  and  ask  for 
'coke,'  or  'dope.'  Well,  if  we  had  a  customer  that 
was  drinking  'Coca-Cola,'  we  naturally  gave  him 
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'Coca-Cola'  when  he  called  for  'dope.'  We  had 
'Celery-Cola,' — and  when  they  called  for  'dope'  and 
we  knew  they  had  been  in  the  habit  of  drinking-  that, 
we  gave  them  'Celery-Cola.'  We  gave  them  'Celery- 
Cola'  or  'Cola-Ade,'  as  a  great  many  of  them  were 
in  the  habit  of  calling  for  'dope'  like  they  do  right 
now.  *  *  *  My  impression  is  I  first  began  to  buy 
that  'Celery-Cola'  from  him  [J.  C.  MayfieldJ  12  or 
15  years  ago,  I  cannot  recall  exactly.  We  handled 
dififerent  kinds  of  cola, — 'Cola-Ade,'  'Celery-Cola,' 
'Coca-Cola,'  and  a  good  many  of  those  colas,  I  can- 
not recall  them.  *  *  *  I  was  about  the  soda  foun- 
tain frequently  myself  so  I  would  hear  the  names 
people  used  in  asking  for  the  drinks.  *  *  *  I  never 
heard  of  any  kicks.  Of  course,  the  boy  at  the  foun- 
tain is  supposed  to  know  what  he  is  giving  out  to 
them ;  if  they  called  for  a  'dope'  and  he  did  not  know 
what  they  wanted,  he  would  ask.  If  any  one  came 
in  and  asked  for  'dope,'  I  would  ask  him  what  he 
wanted.  Some  of  the  names  they  called  for  were 
'Cola-Ade,' — we  sold  a  great  deal  of  'Cola-Ade,' — 
we  sold  a  great  deal  of  Cola-Ade'  for  a  while, — 
'Celery-Cola,'  'Coca-Cola,'  whatever  cola  we  had. 
We  had  customers  come  in  and  ask  for  a  'dope,'  and 
when  I  asked  him  what  he  wanted,  he  would  reply 
that  he  wanted  a  'Cola-Ade,' — every  day  they  done 
that.  'Celery-Cola'  is  what  the  most  of  them  said 
they  wanted.  (Rec,  1195-6).  *  *  *  When  a  cus- 
tomer would  come  in  and  ask  for  a  'dope'  or  a  'coke,' 
I  do  not  consider  that  he  had  made  a  definite  and 
specific  request  on  me  for  'Coca-Cola'  alone, — not 
unless  we  knew  he  w^as  drinking  it ;  I  mean  a  regular 
'Coca-Cola'  drinker  that  I  knew  wanted  'Coca-Cola.' 
The  word  'dope'  means, — well,  I  suppose  the  cola 
people  are  suppose  to  give  people  the  impression 
that  they  put  cocaine  in  it,  and  I  think  the  word 
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'dope'  came  from  that ;  I  don't  know  whether  the 
rest  of  them  did  or  not,  but  I  ahvays  thought  they 
did.  The  word  'dope,'  as  appHed  to  soda  fountain 
drinks  means  no  particular  drink.  We  consider  it 
appHes  to  these  different  drinks,  Hke  'Cola-Ade,' — 
anything  with  the  name  cola  to  it.  I  think  they 
have  been  serving  'Star-Cola'  the  last  year  or  two 
at  the  ball  park.  Most  everybody  calls  it  'dope,' — 
'Give  me  a  "dope,"  boy,' — I  suppose  they  know  what 
they  are  getting;  I  think  there  is  something  on  the 
bottle  to  indicate  what  it  is, — I  never  noticed  the 
bottle  carefully.  I  hear  lots  of  the  boys  dispensing 
'Star-Cola,'  calling  'dope,' — some  say  'Star-Cola' 
and  some  say  'dope,'  and  different  kinds  of  things. 
These  words  'dope'  and  'coke'  are  used  in  the  trade 
to  designate  cola  drinks  as  a  class.  I  heard  these 
words  'coke'  and  'dope'  fifteen  or  eighteen  years  ago, 
I  reckon.  I  think  during  that  time  they  have  had 
the  same  meaning  that  they  have  now.  If  a  cus- 
tomer fifteen  or  eighteen  years  ago  would  come  into 
our  soda  fountain  and  ask  for  a  'dope,'  if  we  did 
not  know  what  he  wanted,  we  ^^•ould  ask  him  what 
he  wanted ;  we  consider  to  or  three  of  them  'dopes.'  " 
(Rec,  1196-97). 

C.   P.    EMBREV,    a  retail    druggist.    Chattanooga, 
Tenn.  (Rec,  1019-21): 

"I  dispense  soft  drinks  at  my  soda  fountain.  I 
dispense  cola  drinks  there.  I  dispense  'Coca-Cola,' 
and  one  named  'Ko-Nut.'  *  *  *  There  are  so  many, 
nearly  everybody  who  opens  his  grip  when  he  comes 
in  has  a  cola  syrup  to  sell,  and,  naturally,  you  would 
not  remember  all  that  comes  around ;  there  is  a  great 
many  cola  drinks  on  the  market.      (Rec,    1019). 
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^  *  *  ^J\/\lQU  customers  call  for  'dope'  we  give  them 
the  one  we  make  the  most  money  on.  I  do  not  re- 
gard the  word  'dope'  as  a  specific  and  definite  re- 
quest for  'Coca-Cola,'  exclusively;  I  regard  it  as  a 
nickname  for  that  class  of  drink.  I  have  heard  the 
word  'dope,'  I  will  say,  ten  years,  but  during  all  that 
time  it  had  the  same  meaning  to  me  that  T  have  just 
stated.  'I)o]:)e'  at  a  soda  fountain  means  a  drink 
that  exhilarates,  like  [a]  caffeine  drink,  and  'dope' 
'at  a  prescription  counter  means  some  narcotic  used 
in  an  abnormal  way,  or  used  in  excess, — that  is  the 
way  I  look  at  it.  The  way  I  look  at  it,  it  has  been 
in  litigation  that  'Coca-Cola,'  or  any  of  those  dope 
products,  are  injurious  to  you,  you  see,  and  then 
people  just  got  the  idea  that  the  drinking  in  excess 
would  injure, — that  is  the  way  the  public  would 
think,  whether  it  was  true  or  not.  *  *  *  We  do  not 
handle  'Hires  root  beer';  we  have  not  for  years, 
*  *  *  I  have  had  calls  for  'Hires  root  beer,"  and 
told  them  that  we  did  not  handle  that,  but  handled 
Smith's  root  beer.  The  customers  would  be  satis- 
fied. They  wanted  a  drink  of  that  main  general 
description.  The  same  situation  applies  to  the  cola 
drinks."     (Rec,  1020-1021). 

F.  M.  BOGART,  prescription  clerk  and  soda  dispen- 
ser, Chattanooga,  Tenn. :  (  Rec,  1070-1 ) : 

"I  am  about  the  fountain  frecjuently  and  can  hear 
calls  people  make  for  the  different  drinks  they 
want.  We  serve  'Coca-Cola,'  'Ko-Nut,'  'Afri-Cola' 
and  'Mays-Ola.'  *  *  *  In  making  known  to  me  the 
different  cola  drinks  they  want,  some  say,  'Give  me 
a  dope,'  'a  shot-in-the-arm,'  'shoot  me.'  I  under- 
stand when  they  ask  for  those  names  they  want 
some  stimulating  drink.     I  do  not  understand  that 
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they  have  made  a  definite  and  specific  request  for 
'Coca-Cola'  exclusively.  I  do  not  think  these  nick- 
names specify  any  certain  brand  of  drink.  We  give 
them,  when  they  call  for  these  different  names,  just 
what  we  happen  to  have,  'My-Ola,'  'Mays-Ola.'  *  *  =^' 
I  have  never  had  any  of  these  cola  drinks,  other  than 
'Coca-Cola,'  rejected  by  a  customer  on  the  ground 
that  it  was  not  what  he  asked  for,  when  served  in 
response  to  a  request  for  'a  dope,'  or  'a  shot,'  or 
'shoot  me,'  or  any  thing  of  that  kind.  *  *  *  When 
people  call  for  'dope,'  'shoot  me,'  or  'shot-in-the- 
arm,'  I  just  imagine  they  want  something  to  stim- 
ulate them, — dope." 

E.  A.  SHARP,  proprietor  of  the  Terminal  Pharmacy, 
Jacksonville,  Fla.     (  Rec,  1250-5): 

"We  dispense  ice-cream  sodas,  root  beer,  'Coca- 
Cola,'  'Dope,'  'Ijrain-Oil,'  'Gay-Ola,' — you  know 
about  the  line  of  stuff.  We  handled  all  those.  We 
do  not  dispense  'Gay-Ola'  right  at  the  present  time. 
*  *  *  When  a  customer  comes  into  our  soda  foun- 
tain and  asks  for  a  'dope'  or  a  'coke,'  I  do  not  con- 
sider that  he  had  made  a  definite  and  specific  re- 
quest on  me  to  serve  him  'Coca-Cola'  only.  (Rec, 
1250).  'Dope'  and  'Koke'  are  similar  to  'Coca- 
Cola,'  because  both  contain  about  the  same  con- 
stituents,— caft'eine.  That  is  the  reason  people  call 
it  'dope,' — because  it  is  a  cola  drink  with  caft'eine. 
Before  we  handled  'Koke'  and  'Dope'  we  used  to 
handle  a  cola,  and  perhaps  when  a  man  wanted  a 
'dope'  or  a  'coke,'  we  gave  him  'Brain-Oil,'  or  'Coca- 
Cola,' — anything  we  wanted.  *  *  *  If  a  man  asks 
for  'Coca-Cola'  he  wants  'Coca-Cola,'  and  if  he  asks 
for  a  'dope'  he  means  most  anything  in  that  line. 
(Rec,  1253  *  *  *     When  a  man  came  in  and  asked 


245 


for  a  'dope'  or  a  'coke,"  we  took  it  for  granted  he 
meant  a  cola  drink;  that  that  was  a  dope.  (Rec, 
1254).  *  *  "i^  I  never  thought  'coke'  and  'dope'  were 
nicknames  for  'Coca-Cola,' — not  necessarily.  My 
estimation  of  the  term  is  that  it  is  a  cola  drink." 
(Rec,  1255). 

R.  K.  SMITH,  head  dispenser  of  the  United  Cigar 
Stores,  Nashville,  Tenn.     {  Rec,  1 187-1 191 ) : 

"We  handle  'Coca-Cola,'  that  is  the  only  one.  We 
have  people  come  into  our  fountain  and  ask  for 
"coke  and  'do[)e.'  If  it  should  he  a  regular  customer 
that  I  have  heen  in  the  hahil  of  serving  at  all  times 
and  know  what  he  drinks,  I  give  him  'Coca-Cola,'  if 
that  is  what  he  drinks;  otherwise,  if  he  asks  for 
'coke'  or  'dope,'  I  ask  if  he  wants  'Coca-Cola.'  *  *  * 
I  think  that  'dope'  would  mean  any  kind  of  stimulat- 
ing drink,  or  caffeine,  or  such  as  that, — headache 
medicine, — or  'Coca-Cola,'  as  a  lot  of  people  call 
that  meaning  'Coca-Cola'  when  they  say  'dope.'  I 
have  known  of  'Fletcher's  Cola'  and  'Dope';  they 
are  about  the  onh-  two  colas  that  I  have  seen.  I 
have  heard  of  more  than  that,  I  suppose,  but  not 
very  much.  If  a  customer  came  in  and  ask  for  a 
'coke'  or  a  'dope,' — I  do  not  know  anything  he  likes, 
and  he  has  not  been  a  regular  customer, — why,  I 
would  give  him  the  one  I  made  the  most  on.  If  I 
had  a  'dope,'  and  he  asked  foi'  'dope,'  I  would  be 
giving  him  what  he  is  asking  for.  'Dope,'  in  my 
opinion,  does  not  exactly  specify  'Coca-Cola.'  I 
have  ])eople  come  in  and  ask  for  'dope'  when  they 
want  'Capudine,'  or  any  headache  medicine, — for 
instance,  'Bromo-Seltzer.  (Rec,  1187).  *  *  *  I 
do  not  know  whether  or  not  among  our  trade  the 
fact  that  there  are  other  cola  syrups  on  the  market 
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and  dispensed  at  the  soda  fountains  in  Nashville,  is 
well  known.  There  is  no  doubt  but  that  it  is  known 
among  some  people.  We  have  regular  trade  and 
transient  trade,  also;  more  of  a  regular  trade  than 
what  you  would  call  transient.  When  they  call 
there,  as  a  rule,  we  know  what  they  want.  *  *  *  I 
have  not  sold  anything  except  the  straight  'Coca- 
Cola.'  I  have  no  other  drinks  similar  to  that  one, 
and,  as  I  said  a  while  ago,  people  come  in  and  ask 
for  a  'dope'  and  a  great  many  times  they  mean  a 
headache  beverage,  something  like  that, — a  caffeine 
drink,  or  something  stimulating.  *  *  *  I  have  gone 
into  a  near  beer  stand  or  saloon  and  got  a  glass  of 
beer ;  I  have  asked  for  it  as  'a  glass  of  foam,'  a 
'scuttle  of  suds,'  or  something  of  that  sort.  I  ex- 
pected to  get  whatever  they  were  serving  when  I 
asked  for  the  glass."     (Rec,  1191). 

T.  H.  LEVER,  manager  K.  W.  N.  Pharmacy,  Spar- 
tanburg, S.  C.     (Rec,  1228-31) : 

"I  dispense  at  my  soda  fountain  a  general  line  of 
drinks.  I  handle  the  'Dope'  and  'Koke'  and  Coca- 
Cola.'  I  know  a  number  of  others,  'My-Cola,'  'Ko- 
Nut,'  'Rye-Ola.'  'Cibb's  Cola.' — that  is  a  new  one, 
just  became  acquainted  with  yesterday.  I  have 
known  of  cola  drinks  ever  since  I  have  been  in  the 
drug  businss, — about  eight  years.  *  *  *  As  a  rule 
my  customers  come  in  and  call  for  the  drink  they 
want,  sometimes,  and  then  at  others  they  will  come 
in  and  say,  'Give  me  a  drink';  sometimes  they  will 
say,  'Give  me  my  dope,'  and  any  kind  of — making 
sort  of  an  application  for  a  drink  without  designat- 
ing just  what  they  want.  (Rec,  1228).  *  *  *  I 
have  had  them  come  in  and  point  at  the  bottle  of 
'Capudine'  and  say,  'Give  me  my  dope,'  or  I  have 


247 


had  them  point  at  'Bronio-SeUzer,"  'Celery-Caffeine' 
or  any  of  those  headache  saUs,  when  they  kind  of 
estabhsh  themselves  with  a  certain  drink  at  the 
fountain,  and  in  a  good  many  instances  when  they 
come  in  they  do  not  call  it  by  its  proper  name,  but, 
'Give  me  a  dose  of  my  dope.'  (Rec,  1229).  *  *  * 
I  had  some  'Ko-Nut'  on  hand  at  one  time,  but  that 
was  before  your  drink  'Koke'  and  'Dope'  came  out. 
Customers  in  asking  for  that  drink  'Ko-Nut'  called 
for  'dope'  and  I  gave  them  'Ko-Xut..  At  the  time 
I  handled  other  cola  drinks,  I  understood  customers 
wanted  a  coca  drink  when  they  came  in  and  asked 
for  a  'dope.'  T  did  not  consider  that  it  designated 
anv  particular  cola  drink,  and  very  often  I  would 
ask  them  to  designate  the  kind  of  drink  they  wanted. 
( Rec,  1229-30).  *  *  *  When  a  customer  came  into 
my  store  and  asked  me  for  a  'dope'  I  did  not  con- 
sider that  he  had  made  a  definite  and  specific  re- 
quest on  me  to  serve  him  with  'Coca-Cola'  and  noth- 
ing else."     (Rec,  1231). 

DR.  J.  0.   PVLK,  a  retail  druggist,   Dallas,  Texas, 
(Rec,  176): 

"I  do  not  remember  when  the  name  'coke'  got  to 
be  used.  \^ou  hear  it  oftener  the  last  few  years  than 
you  used  to.  (Rec,  1725).  *  *  *  There  used  to  be 
a  lot  of  talk  about  cocaine  in  'Coca-Cola,'  and  people 
used  to  ask  if  it  had  cocaine  in  it,  and  that  stuff." 

ADAM  DIEHL,  manufacturer  of  "Star-Cola,"  Nash- 
ville Tenn.     (Rec,  1082-7): 

"We  manufacture  a  cola  drink,  'Star-Cola.'  We 
have  been  putting  out  that  drink  about  fifteen  years. 
We  make  syruj'  for  the  making  of  the  drink.     We 
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sell  it  to  soda  fountains  and  bottlers, — advertised 
around  t,)\vn  and  all  over  the  United  States,  in  the 
Bottler's  Gazette,  and  that  is  supposed  to  go  to  every 
bottler  in  the  United  States.  Around  in  Nashville 
we  have  advertised  it  on  bill  boards,  daily  papers, 
proganis,  these  slides  in  picture  shows.  'Star-Cola' 
is  sold  at  the  baseball  park  exclusively.  We  have  a 
large  sign  right  opposite  the  grand  stand,  which 
shows  'DicliI  &  Lord's  Star-Cola  and  Pepsin  sold 
cxclush'cly  on  these  gronnds.'  We  have  ten 
or  fifteen  boys  taking  it  through  the  audience,  and 
they  have  it  on  their  buckets,  and  printed  across  the 
face  of  their  ca])s,  and  then  the  boys  are  all  in- 
structed,— and  which  they  do, — when  they  go  sell- 
ing it  [to  call  out]  'Diehl  &  Lord's  ice-cold  "Star- 
Cola"  and  "Pepsin"  and  "Digestol,"  ' — the  three 
drinks  we  sell  there.  We  advertise  also  on  the  pro- 
gram. We  advertise  our  drinks  as  sold  exclusively 
at  the  ball  park ;  we  make  that  our  specialty  in  the 
advertising.  Customers  say,  'Give  me  a  dope,'  'two 
dopes,'  'a  Pepsin  Nut,'  or  'Digestol,'  if  there  is  four, 
— some  call  for  'Star-Cola'  and  some  say  'Give  me  a 
bottle  of  cola.'  When  they  ask  for  'dope,'  'Star- 
Cola'  is  served.  They  know,  when  they  ask  for 
'dope'  and  are  served  'Star-Cola,'  that  it  is  not  Coca- 
Cola,'  by  the  boys  calling  'Diehl  &  Lord's  Star  Cola,' 
by  the  advertising  on  the  sign,  too,  and  by  the  ad- 
vertisement I  have  put  on  the  program  that  'Star- 
Coa'  is  sold  exclusively  on  the  grounds.  On  the  bot- 
tle is  'Diehl  &  Lord's  Star-Cola.'  The  crown  has 
also  'Star-Cola'  on  it.  The  label  is  blown  in  the 
glass.  When  a  customer  asks  for  a  'dope,*  I  un- 
derstand that  he  wants  any  cola  drink.  I  do  not  re- 
gard the  name  'dope'  as  a  specific  and  definite  name 
for  'Coca-Cola'  exclusively.  I  would  take  it  from 
experience, — my  experience  has  been, — when  they 
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call  for  'dope'  they  want  ours,  or  whatever  we  have 
got ;  when  they  want  a  cold  drink,  they  wall  say  give 
me  a  'dope'  or  'coke,' — some  nickname  of  that  kind. 
If  a  customer  came  into  my  place  of  business  and 
asked  for  a  'dope,'  I  would  understand  he  wanted  a 
box  of  cola  drinks.  There  are  forty  or  fifty  other 
cola  drinks  on  the  market  today  that  I  know  of,  I 
could  not  mention  them  all.  I  have  known  of  cola 
drinks  on  the  market,  I  suppose,  twenty-five  years. 
(Rec,  1082-3-4).  *  *  =^  When  I  talk  about  'dope,' 
or  'coke,'  either,  it  usually  refers  to  a  cola  drink  with 
me.  It  does  not  mean  any  special  one.  When  I 
saw  'Koke'  or  'l)o])e,'  it  would  mean  with  me,  as  a 
bottler,  if  I  was  going  to  bottle  the  stuff  and  wanted 
call  for  'Koke  Syrup;  but  the  general  public,  when 
they  are  at  the  parks,  for  instance,  they  would  call 
for  'dope,'  that  would  mean  they  want  a  bottle  of 
cola.  I  have  heard  them  call  it  'coke'  and  'dope.' 
That  is  what  they  mean  down  there, — we  only  sell 
three  drinks,  and,  when  they  call  for  'coke'  or  'dope,' 
the  bov  knows  he  means  a  cola  drink."  (Rec, 
1086-7). 

\V.   \'\   PjOVLIX.   president  of   the   American  Label 
Words,  Nashville,  Tenn.     (Rec,  1074-5): 

"When  I  go  into  a  soda  fountain,  or  ])lace  where 
they  sell  bottled  cola  drinks,  or  soft  drinks  in  bottles, 
and  ask  for  a  'do])e,'  I  expect  to  get  a  cola  drink.  If 
I  want  'Celery-Cola,'  I  know  I  have  got  to  ask  for 
Celery-Cola.  *  *  *  If  I  go  in  and  ask  for  'a  coke,'  I 
exi)ect  to  gel  any  cola  drink.  I  do  not  regard  the 
names  'coke'  and  'dope"  as  s]:)ecific  and  definite  nick- 
names for  'Coca-Cola'  exclusively.  I  have  heard 
these  words  'coke'  and  'dope'  for  ten,  or  twelve,  or 
fourteen,  years  anvwav, — fifteen  years,   I   should 
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say.  I  regard  them  as  nicknames  for  cola  drinks 
as  a  class.  *  *  *  Out  to  the  base  ball  park  here  in 
the  summer  time  there  is  no  cola  drinks  sold  there 
except  Diehl  &  Lord's  'Star-Cola.'  That  is  sold  in 
bottles.  I  have  heard  them  ask  for  it  as  'coke'  and 
'dope.'  *  *  '^  They  always  have  signs  out  there,  and 
have  crowns  on  the  bottles  the  boys  bring  out  in  the 
stand,  with  the  name  on  it.  When  people  ask  for 
'dope'  or  'coke'  and  are  served  with  'Star-Cola,'  I 
think  they  know  they  are  getting  'Star-Cola.'  I 
have  heard  it  asked  for  as  'coke'  or  'dope,' — nearly 
always  in  calling  for  a  drink  out  there,  I  say,  'Give 
me  a  coke,'  or  'a  cola.'  I  do  not  think  I  am  getting 
'Coca-Cola  when  they  serve  it  to  me.  People  in  ask- 
ing for  a  drink  at  the  ball  park  by  the  names  'coke' 
or  'dope'  can  tell  they  are  getting  'Star-Cola,'  and 
that  it  is  not  'Coca-Cola,'  by  the  crown  on  the  bottles, 
and  the  advertising  in  the  park  that  Diehl  &  Lord 
have  exclusive  rights  there  to  sell  Diehl's'  Star- 
Cola.'  Diehl  &  Lord  have  their  name  blown  in  the 
bottle."     (Rec,  1074-5). 

PAUL  E.   WEBB,   soda    dispenser,    United    Cigar 
Stores,  Nashville,  Tenn. : 

"I  have  dispensed  'Fletcher's  Cola,'  'Diehl's  Star- 
Cola,'  and  some  other  names.  *  *  *  I  am  dispensing 
now  'Coca-Cola'  only.  I  have  dispensed  other  cola 
drinks  in  addition  to  'Coca-Cola'  at  various  other 
places  I  have  worked.  I  have  had  customers  come 
in  and  ask  for  drinks  by  other  nicknames.  Some 
of  the  names  they  asked  for  [are]  'coke,'  'dope,' 
'poison,'  'shot.'  When  they  came  in  and  asked  for 
drinks  by  those  names,  they  wanted  any  kind  of 
drink  they  could  get, — any  kind  of  cola  drink, — it 
did  not  make  any  difference.     I  did  not  consider. 
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when  they  came  in  and  asked  for  a  'coke,'  a  'dope,' 
a  'shot,'  'poison,'  any  of  those  names,  that  they 
were  making-  specific  re([uests  for  'Coca-Cola'  and 
nothing  else.  I  regard  those  names  as  nicknames 
common  to  the  trade,  referring  to  cola  drinks  as  a 
class.  (Rec,  1119).  *  *  *  At  the  baseball  park 
here  at  Nashville  they  serve  'Diehl's  Star-Cola'  in 
bottles.  They  ask  for  'coke'  and  they  give  them 
that.  It  has  a  red  label  on  the  bottle.  The  bottle 
has  a  big  label  on  the  side  of  it.  They  ask  for  that 
by  'dope'  and  'coke.'  I  never  hear  any  one  who  asked 
for  it  by  'dope'  or  'coke'  reject  it  on  the  ground  that 
it  was  not  what  they  asked  for.  They  mostly  call 
for  it  by  'dope'  and  'coke,'  for  it  is  advertised  in 
the  park.  They  have  a  large  advertisement  that 
says  'Call  for  Diehl's  Star-Cola.'  The  boys  carry- 
ing the  containers  they  have  for  the  bottles,  they 
have  labels  all  over  the  sides,  'Diehl's  Star-Cola 
onlv.'  The  people  who  ask  for  'dope'  know  they  are 
getting  'Star-Cola.'  (  Rec,  1120)  *  *  *  Zeh's  had 
'Coca-Cola'  and  'Diehl's  Star-Cola.'  \\'hen  a  man 
asked  for  'Coca-Cola,"  I  served  him  'Coca-Cola,'  and 
if  a  man  asked  for  'dope'  I  served  him  'Diehl's  Star- 
Cola.'  Rec,  1121 )  *  *  *  These  other  drinks,  they 
are  sold  in  bottles,  that  they  ask  for  as  'coke'  or 
'dope.'  They  had  great  long  names,  and  a  i)erson 
would  not  go  to  the  trouble  of  calling  for  them,  they 
would  just  call  for  a  'coke'  or  a  'dope'  and  get  them. 
*  *  *  At  the  places  where  I  was  and  they  served 
only  'Coca-Cola,'  when  people  came  in  and  asked 
for  a  'coke'  or  'dope,'  I  gave  them  'Coca-Cola,'  be- 
cause it  was  all  I  had."     (Rec,  1122). 

\BRANTS     DARDEN,    soda    dispenser    at    lienry 
Skagg's,  Stahlman  Building,  Nashville,  Tenn. : 
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"I  have  been  a  soda  dispenser  for  about  six  years. 
Have  dispensed  a  great  many  different  kinds  of 
drinks,  I  could  not  tell  all  of  them.  The  cola  drinks 
I  have  dispensed  are  'Fletcher's  Cola,'  'Dope,'  'Coca- 
Cola,'  and  others.  I  cannot  remember.  I  have 
known  of  these  other  cola  drinks,  other  than  'Coca- 
Cola,'  most  ever  since  I  have  been  in  the  business. 
I  have  had  calls  for  drinks  under  the  name  of  'dope' 
and  'coke'  at  the  soda  fountains  where  I  have 
worked.  I  have  had  customers  come  up  and  say, 
'Give  me  a  coke,'  or  'Cive  me  a  dope.'  I  have  had 
other  names  used.  x\  lot  of  them  will  say,  'Give  me 
a  shot-in-the-arm ;  and  different  thinks  like  that.  I 
do  not  regard  the  words  'coke'  and  'dope'  as  specific 
and  definite  nicknames  for  'Coca-Cola'  exclusively. 
When  a  customer  comes  into  my  soda  fountain  and 
asks  for  a  'coke'  or  a  'dope,'  I  do  not  understand  that 
he  has  made  a  definite  and  specific  rekuest  on  me 
for  'Coca-Cola'  and  nothing  else.  The  w^ord  'dope' 
means  to  me  some  cola  drink,  a  drink  of  that  order. 
In  the  places  where  I  have  worked  and  handled 
'Fletcher's  Cola,'  and  other  similar  drinks,  when  a 
customer  came  into  my  establishment  and  asked  me 
for  a  'dope,'  I  served  him  'Fletcher's  Cola'  at  time 
when  he  asked  for  'dope.'  At  the  different  foun- 
tains w^here  I  had  other  cola  drinks  than  'Coca-Cola,' 
and  customers  came  in  and  asked  for  'dope,'  I  gen- 
erally gave  him  what  I  made  the  most  money  on, 
when  they  call  for  a  'dope'  or  a  'coke.'  I  go  out  to 
the  baseball  park  occasionally.  'Star-Cola'  is  sold 
out  there.  Out  there  I  have  heard  them  call  for 
'dope,'  things  like  that,  and  that  is  what  they  gave 
me.  I  have  heard  them  asked  for  it,  'Give  me  a 
dope' — 'three  dopes' — -as  many  as  they  wanted,  or 
'Give  me  a  cola,'  or  'a  coke.'  (Rec,  1123-4  *  *  * 
When  they  call  for  'coke'  or  'dope,'  as  I  told  you,  I 


253 


would  give  them  the  first  cola  drink  I  came  to,  ac- 
cording- to  what  I  was  handling-  at  that  time.  When 
they  called  for  *coke'  or  'dope'  I  would  give  them 
some  cola  drink  that  we  handled  and  was  nearest  to 
me,  and  sometimes  'Coca-Cola.'  *  *  *  At  Skaggs' 
place  we  carry  'Coca-Cola'  now,  that  is  all;  we  do 
not  carry  'Fletcher's  Cola.'  When  they  call  for 
'dope'  or  'coke,'  we  give  them  'Coca-Cola.'  *  *  * 
What  the  people  wanted  when  they  asked  for  'coke' 
or  'dope.'  I  always  thought  they  meant  something 
on  the  cola  drink  line,  some  kind.  'Fletcher's  Cola' 
is  cheaper  than  'Coca-Cola."  That  is  one  reason 
why  I  served  'Fletcher's  Cola'  for  'dope'  and  'coke,' 
— and  because  if  is  a  cola  drink."     (  Rec,  1126-7). 

P.  E.  JOHNSON,  .soda  dispenser,  Nashville,  Tenn. : 

"We  dispense  sodas  of  all  different  flavors.  We 
dispense  'Cola-Cola'  and  a  black  .syrup  called  'Dope.' 
They  used  'Fletcher's  Cola,'  and  have  used  'Diehl's 
Star  Cola.'  *  *  *  When  customers  come  into  our 
fountain  and  ask  for  a  'coke'  or  'dope,'  we  serve 
them  'coke'  or  'dope."  When  we  handled  'Fletcher's 
Cola'  and  they  asked  for  'coke'  or  'dope,'  we  served 
'Fletcher's  Cola,'  and  when  we  were  handling  Diehl's 
'Star-Cola,"  we  served  Diehl's.  When  I  w'as  serving 
these  drinks  in  response  to  their  re(|uests,  I  con- 
sidered I  was  giving  what  they  asked  for.  The 
name  'coke'  or  'dope'  means  fifty,  or  a  hundred,  or 
more,  drinks  in  a  class.  They  mean  a  class  of  drinks. 
I  do  not  consider  that  when  a  man  comes  into  our 
fountain  and  asks  for  a  'coke'  or  a  'dope'  that  he  is 
making  a  definite  and  specific  request  on  me  for 
'Coca-Cola'  exclusively.  Some  of  the  cola  drinks  I 
know  of  are:  'Afri-Cola,'  'Gay-Ola,'  'Fletcher's 
Cola,'  'Diehl's  Cola.'    And  I  know  there  are  a  num- 
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ber  of  different  ones  on  the  market  but  I  do  not  re- 
call their  names.  I  have  heard  these  names,  'coke' 
and  'dope,'  applied  to  soda  fountain  drinks  since  I 
have  been  going  around  and  calling  for  drinks  my- 
self. *  *  *  At  the  baseball  park  here  in  the  summer 
they  serve  'Pepsin'  and  Diehl's  'Star-Cola'  and  the 
other  drinks  that  run  in  that  class.  Diehl's  Star- 
Cola'  and  the  other  drinks  that  run  in  that  class  class. 
Diehl's  'Star  Cola'  is  all  that  is  advertised  out  there. 
The  boys  holler:  'Star-Cola,'  Diehy's  Star-Cola!' 
*  *  *  If  people  ask  for  'coke'  or  'dope'  at  the  ball 
park,  they  get  Diehl's  Cola.  When  they  get  Diehl's 
Cola  they  know  they  are  getting  that  because  it  is 
labeled.  ( Rec,  1 1 5 1'-2 ) .  *  *  *  When  I  went  there 
and  a  man  came  in  and  asked  for  a  'coke'  or  a  'dope,' 
I  would  not  know  what  he  wanted.  There  are  so 
many  so-called  'cokes'  and  'dopes'  on  the  market, 
and  one  specific  'Coca-Cola,'  I  would  not  know,  I 
could  not  state  positively  what  he  might  want,  but 
I  imagine,  from  the  advertisements,  etc.,  that  he 
would  call  for  'Coca-Cola'  if  he  wanted  'Coca- 
Cola.'  " 

J.  E.  DUNN,  a  soda  dispenser.  Nashville,  Tenn. : 

"  'Star-Cola'  is  about  the  only  cola  drink  I  have 
ever  dispensed  to  amount  to  anything,  except  'Coca- 
Cola.'  I  have  known  of  other  colas  on  the  market 
ever  since  I  have  been  in  the  business,  and  that  has 
been  about  seven  years.  Some  of  the  other  cola 
drinks  I  know  of  are  'Fletcher's  Cola,'  'Star-Cola,' 
'Matthew's  Cola.'  We  do  have,  and  have  had  custo- 
mers at  the  other  places,  come  into  the  soda  fountain 
and  ask  for  a  'dope'  or  a  'coke.'  When  I  was  dis- 
pensing 'Star-Cola'  and  they  asked  for  'coke'  or  a 
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'dope,'  I  would  give  them  "Star-Cola,'  because  it  was 
the  only  one  I  had,  and  I  considered  that  I  was  giv- 
ing them  what  they  wanted,  because  they  practically 
all  knew  what  I  had.  I  did  not  consider  that  he  had 
made  a  specific  and  definite  reciuest  for  'Coca-Cola' 
only.  '■''  *  *  The  words  'coke'  and  'dope'  means,  as 
applied  to  a  soda  fountain  beverage,  different  kinds 
of  drinks, — a'll  this  kind  of  stuff"  that  is  trying  to 
imitate  'Coca-Cola, — it  refers  to  the  'dope'  drinks 
as  a  class."    (  Rec,  1157-8-9). 

W.  W.   RANDOLPH,  a  soda  dispenser,   Nashville, 
Tenn. : 

"Some  of  the  cola  drinks  that  we  have  dispensed 
are  'Star-Cola,'  'Mi-Cola,'  'Pepsi-Cola,'  and  I  guess 
about  a  dozen  others.  *  *  *  I  have  heard  of  about 
a  dozen  cola  drinks  on  the  market  several  years 
back, — as  well  as  I  can  remember,  about  eight  years, 
anyway.  In  asking  for  the  cola  drinks  at  our  foun- 
tain, customers  most  all  of  the  time  call  for  'dope.' 
When  they  call  for  'dope'  I  give  them  any  of  those 
cola  drinks  I  happen  to  have  at  that  time.  *  *  * 
When  customers  come  in  and  ask  for  a  'coke'  or  a 
'dope,'  they  want  any  of  those  colas,  unless  they 
specify  one  certain  drink.  I  do  not  regard  the  words 
'coke'  and  'dope'  as  specific  and  definite  nicknames 
for  'Coca-Cola'  exclusively.  When  a  customer  came 
into  our  fountain,  while  I  was  dispensing  there,  and 
asked  for  a  'coke'  or  a  'do|)e,'  I  did  not  consider  that 
he  had  made  a  specific  and  definite  re(|uest  on  me  for 
a  'Coca-Cola'  only.  *  *  *  They  dispense  cola  drinks 
at  the  baseball  park.  They  serve  Diehl  &  Lord's  cola 
there, — that  is  served  in  bottles.  They  call  for  a 
'dope'  or  a  'coke'  or  just  any  of  those  names,  in  ask- 
ing for  it  out  there,  and  are  served  with  this  Diehl 
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&  Lord's  cola  there.  I  never  heard  any  one  object 
to  it  and  say  it  is  not  what  they  wanted,  when  they 
were  served  with  it  in  a  call  for  a  'coke'  or  a  'dope 
*  *  *  The  word  'coke'  or  'dope'  is  used  for  all 
these  drinks.  I  use  it  to  apply  to  these  different 
drinks  I  do  not  think  they  only  mean  'Coca-Cola^ 
when  they  ask  for  a  'dope.'  If  they  call  for  a  'dope, 
they  do  not  mean  'Coca-Cola,'  they  mean  any  Ime 
of  these  drinks."     (Rec,  1160-1). 

J.  M.  SMITH,  proprietor  of  lunch  room  and  soda 
fountain,  Nashville,  Tenn. : 

-I  dispense  everything  that  they  sell  over  a  soda 
fountain,  a  general  line  of  soda  fountam  drmks, 
and  the  dift'erent  kinds  of  coca-cola  and  other  cola 
syrups.    I  have  dispensed  'Gerst's  Cola,   'Gay-Ula, 
'Star-Cola,'  and  now  a  new  syrup,— cola  drmk,— 
put  up  by  the  Southern  Fountain  Supply  Co.,  I  do 
not  remember  what  they  call  it.    Customers  calhng 
for  these  cola  drinks  invariably  ask  for    dope,      i 
have  a  good  many  customers  who  come  in  and  ask 
for  a  'Coca-Cola,'  and  some  ask  for  'dope'  and  some 
ask  for  'coke,'  and  names  like  that.     I  give  them, 
when  they  ask   for  'dope'  or  'coke,'  either    btar- 
Cola'  ar  'Gerst's  Cola,'  or  some  one  of  these  cola 
svrups.     I  have  given  'Coca-Cola'  under  the  name 
of  'dope'  and  'coke.'  *  *  *     When  customers  ask 
for     'dope'     or     coke,'    I    understand     it     is     any 
kind     of     a     cola     drink,  —  not    a    defimte     and 
ispecifiic    request    for    'Coca-Cola'    exclusively.     1 
am  now  dispensing  a  cola  syrup  that  is  put  up  by 
the  Southern  Fountain  Co.    I  do  not  remember  what 
they  call  it;  it  is  put  up  my  Mr.  Matthews^  I  be- 
lieve  *  *  *     I  call  this  cola  syrup  'dope,      tie  sells 
it  to' me  under  that  name.     I  understand  'coke'  or 
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'dope"  is  attributable  to  any  kind  of  cola  drink  *  *  * 
I  have  heard  these  words  'coke'  and  'dope'  applied 
to  soda  fountain  beverages  ever  since  I  can  remem- 
ber,— about  fiftee  nyears,  something  like  that.  I 
have  been  working  in  and  around  soda  fountains 
for  about  that  length  of  time.  The  greater  part  of 
the  time  I  have  had  other  cola  syrups  on  the  foun- 
tain as  well  as  'Coca-Cola'  syrups.  I  never  had  a 
customer  reject  any  of  the  other  drinks,  other  than 
'Coca-Cola,'  when  they  have  asked  for  it  as  'coke' 
or  'dope'  and  I  served  it  to  him  in  response  to  a  re- 
quest for  'coke'  or  dope,"  on  the  ground  that  it  was 
what  he  asked  for.  They  serve  'Star-Cola'  at  the 
ball  park  exclusively,  and  have  done  so  the  last  two 
or  three  seasons.  They  ask  for  it  as  'dope,'  and  they 
serve  them  'Star-Cola.'  *  *  *  'Star-Cola'  is  blown  in 
the  bottle.  The  boys  call  'Star-Cola.'  I  have  heard 
some  men  say,  'give  me  a  dope,'  and  they  would  sell 
them  this  'Star-Cola'  they  were  peddling.  *  *  * 
When  customers  ask  for  'coke'  or  'dope,'  I  think 
thev  are  asking  for  any  kind  of  cola  drink."  (Rec, 
1182-4).  i 

J.  C.  PRICK,  formerly  soda  dispenser,  but  now  run- 
ning a  restaurant,  Nashville,  Tenn. : 

"There  are  many  different  brands  of  cola  drinks 
I  have  served.  I  could  n(;t  call  them  all,  I  know  a 
few, — 'Arrow-Cola,'  'J.  D.  F.  Cola,'  'Koke  and 
Cola,'  'Gay-Ola,'  'Afri-Cola,'  and  I  have  disepnsed 
'Star-Cola'  and  'Gerst's  Cola,'  too,  and  'Coca-Cola.' 
I  have  worked  here  in  Nashville,  St.  Louis,  Evans- 
ville  and  Ijirmingham.  At  these  different  towns  I 
sold  dift'ercnt  cola  drinks.  (Rec,  1205).  *  *  *  The 
words  'dope'  and  'coke'  mean,  in  my  opinion,  a  cola 
drink  containing  caft'eine.     I  have  had  customers 
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come  in  and  call  for  a  'dope'  and  call  it  by  its  name, 
— for  instance,  'J.  D.  F.  Cola,'  or  'Koke  and  Kola,' 
— they  would  prefer  it  to  *Coca-Cola.'  *  *  *  I  have 
been  out  to  the  ball  park  here;  they  sell  and  adver- 
tise 'Star-Cola'  out  there.  I  have  heard  people  out 
there,  patrons,  asking  for  'dope'  and  coke.'  I  have 
hollered  at  the  boy  to  give  me  a  bottle  of  'dope,' — I 
call  it  'dope,' — and  he  would  give  me  'Star-Cola.' 
You  could  tell  l3y  the  bottle  they  were  not  giving 
you  'Coca-Cola.'  It  said  'Diehl's  Star-Cola'  on  the 
bottle,  and  on  the  crown.  (Rec,  1206).  *  *  *  I  do 
not  consider,  when  I  go  into  a  soda  fountain  and 
ask  for  a  'coke'  or  'dope,'  that  I  am  making  a  defi- 
nite and  specific  demand  upon  the  dispenser  to  give 
me  a  'Coca-Cola'  and  nothing  else,  because,  if  I 
-  wanted  a  'Coca-Cola,'  I  would  ask  for  it  when  I 
went  in.  (Rec,  1208).  *  *  *  I  do  not  consider  when 
a  customer  asks  for  a  'coke'  or  'dope'  that  he  has 
asked  specifically  for  'Coca-Cola.'  "  (Rec,  1209). 

W.  M.  SIDEBOTTON,  in  the  confectionery  and  soda 
water  business  for  thirty  years,  and  now  manager  of 
Skalowski's,  Nashville,  Tenn. : 

"At  the  establishment  where  I  am  now  located 
we  dispense  Atlanta  'Coca-Cola,'  we  dispense  no 
others  besides  that.  I  have  heard  customers  come  in 
and  ask  for  'dope'  or  'coke;'  they  did  it  every  day. 
Fifteen  or  eighteen  years  ago  when  they  came  in 
and  asked  for  'coke'  or  'dope,'  it  depended  upon  the 
humor  of  the  dispenser  what  he  gave  them ;  he  would 
give  them  'Coca-Cola,'  or  whatever  kind  of  cola  we 
may  have  on  hand.  My  opinion  is  that  'coke'  and 
'dope'  apply  to  any  cola  drink,  and  when  a  man  comes 
into  a  soda  fountain  and  asks  for  a  'dope'  or  'coke,' 
I  do  not  consider  that  he  has  made  a  definite  and 
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specific  request  for  'Coca-Cola,'  but  a  cola  drink, 
and  that  has  been  true  for  fifteen  years  anyway. 
The  firm  of  Dorider  &  Sidebottoni  had  the  conces- 
sions at  Glendale,  and  we  dispensed,  my  recollec- 
tion is,  about  three  kinds  of  cola,  'Celery-Cola,'  'Co- 
ca-Cola,' and  I  think  there  was  another  cola  on  the 
market  then.  My  impression  is  that  we  had  three 
kinds  of  cola.  Away  back  there  if  they  asked  for 
'dope'  or  'coke,'  we  would  give  them  either  one  we 
had."  (Rec,  1163). 

'J.  Ci.  BOOTH,  soda  dispenser,  Nashville,  Tenn. : 

"We  are  dispensing-  'Coca-Cola'  straight  at  the 
place  where  I  am  working  now.  I  have  known  of 
cola  drinks  ever  since  I  have  known  the  original 
Coca-Cola;  I  suppose  it  would  be  five  or  six  years. 
Customers  come  into  the  soda  fountain  and  ask  for 
a  'coke'  or  a  'dope,'  and  call  for  lots  of  different 
names,  as  'coke,'  'dope,'  'shot-in-the-arm,'  'shoot 
me,' — anything  like  that, —  and  'Coca-Cola.'  (Rec. 
1169).  '^'  *  *  When  a  customer  came  into  our  place 
of  business  and  asked  for  a  'dope'  or  a  'coke,'  I  would 
think  he  was  asking  for  a  'dope'  or  a  'coke,' — there 
are  so  many  different  ones  on  the  market,  I  would 
think  he  was  asking  for  a  class  of  drink,  instead  of 
some  specific  drink.  If  he  wanted  the  original  'Co- 
ca-Cola,'— if  he  is  that  particular  about  it, — he 
ought  to  call  for  it  under  the  real  name  of  'Coca- 
Cola."  (Rec,  1170). 
MATT  WILSON,  a  retail  druggist,  Nashville,  Tenn. : 

"I  dispense  'Gerst's  Cola.'  (Rec,  1209).  *  *  *  I 
do  not  handle  any  other  cola  drink.  Customers 
coming  in  and  asking  for  that  drink  ask  for  a  'dope,' 
— 'give  me  a  dope.'  I  serve  them,  in  response  to 
that  request,  this  'Gerst's  Cola.'     When  customers 
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come  in  and  ask  for  a  'dope,'  I  do  not  consider  they 
are  making  a  definite  and  specific  request  for  'Coca- 
Cola;'  if  they  did,  they  would  ask  for  'Coca-Cola.' 
I  have  had  some  few  ask  for  'Coca-Cola,'  and  I 
would  tell  them  that  I  did  not  have  it,  and  they 
would  say,  'give  me  some  of  that  other  dope.'  Be- 
fore I  went  into  the  drug  business  I  was  in  the  sa- 
loon business.  Ever  since  I  can  remember  we  han- 
dled cola  drinks  there.  This  'Gerst's  Cola,'  I  had 
the  syrup  and  made  it  just  like  I  do  now, — made  it 
from  the  syrup  drawn  from  a  spigot  by  adding  car- 
bonated water.  Customers  used  the  name  'dope'  in 
asking  for  it  there.  Some  did  not  know  what  it  was ; 
they  would  say,  'It  is  better  than  I  can  get  at  a  soda 
fountain.'  I  said,  'This  is  Gerst's.'  "  (Rec,  1209- 
10). 

F.  H.  WILLIS,  soda  dispenser,  Nashville,  Tenn. : 

"We  have  customers  come  into  our  soda  foun- 
tain and  ask  for  a  'dope'  or  a  'coke.'  I  give  them  a 
cola,— 'Candy-Cola.'  (Rec,  1191).  *  *  *  When  a 
customer  asks  for  a  'coke'  or  a  'dope,'  my  under- 
standing is  that  he  wants  just  some  cola  that  we 
might  have,  that  we  dispense  there.  When  they  ask 
for  'coke'  and  'dope'  and  I  serve  them  'Candy-Cola,' 
I  consider  we  are  giving  them  what  they  ask  for. 
^  *  *  'We  have  always  dispensed  'Fletcher's  Cola.' 
They  ask  for  that  as  'dope'  and  'coke.'  I  do  not  re- 
gard the  names  'coke'  and  'dope'  as  the  names  of  a 
particular  cola  drink."  (Rec,  1192). 

WILLIAM  F.  DAVIS,  a  practicing  attorney  of  the 
Nashville  Bar,  and  president  and  general  counsel  of  the 
Davis-Fuston  chain  of  drug  stores,  Nashville,  Tenn. : 
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"We  dispense  cola  drinks.  Some  [of  the]  drinks 
are  'Coca-Cola,'  'Afri-Cola,"  'Fletcher's  Cola,'  'Ala- 
Cola,'  'Arrow-Cola,'  1  believe  it  is, — 'Star-Cola,' 
'Gerst's  Cola,"  not  all  of  those  at  every  place, — at 
different  places  at  diff'erent  times  we  have  used  these 
cola  drinks.  ^'  *  *  I  freciuently  hear  customers  come 
in  and  ask  for  a  'coke'  or  'dope.'  My  instructions 
to  the  men  are  to  sell  the  drink  they  think  will  give 
the  best  satisfaction.  I  do  not  instruct  them  to  sell 
any  j^articular  brand  of  drink  when  a  customer  asks 
for  a  'coke'  or  'dope.'  We  give  the  one  that  has 
given  the  best  satisfaction  in  the  neighborhood, — 
that  is  sometimes  not  the  same  drink  in  different 
neighborhoods.  When  customers  come  in  and  ask 
for  a  'coke'  or  a  'dope'  at  our  fountain,  we  do  not 
understand  they  are  making  a  definite  and  specific 
re(|uest  for  'Coca-Cola'  exclusively.  (Rec,  1102). 
*  *  *  I  do  not  think  we  ever  had  anybody  reject  any 
of  the  cola  drinks  we  served  them  when  they  asked 
for  them  as  'coke'  or  'dope,'  on  the  ground  that  it 
was  not  the  drink  they  asked  for.  Occasionally  cus- 
tomers who  come  into  our  store  and  ask  for  drinks 
as  'coke'  or  '(l()])e,'  and  indicate  to  us  the  particular 
brand  of  drink  they  want.  I  think  probably  here 
'Fletcher's  Cola'  is  called  for  maybe  more  than  any 
other,  except  'Coca-Cola.'  *  *  =^  I  do  not  regard  the 
names  'coke'  and  'dope'  as  specific  and  definite  nick- 
names for  'Coca-Cola'  exclusively.  I  regard  them, 
particularly  'dope, — as  a  common  name  [applicable] 
to  a  class  of  drinks, — the  caffeine  or  cola  drinks. 
When  a  man  comes  into  our  establishment  and  asks 
for  a  'coke'  or  a  'dope,'  and  is  served  with  'Star- 
Cola,'  'Fletcher's  Cola,'  or  any  other  cola  drink  at 
our  f<umtain,  I  consider  that  we  are  giving  him  what 
he  is  asking  for."  (Rec,  1103). 
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SUMNER  FUSTON,  a  stockholder  in  the  Davis- 
Fuston  chain  of  drug  stores  at  Nashville,  Tenn.,  and 
manager  of  one  of  the  stores: 

"We  have  customers  come  into  our  store  and  ask 
for  'coke'  or  'dope.'  We  serve,  when  they  ask  for 
*coke'  or  'dope,'  'Fletcher's  Cola.'  ^^^  *  *  I  handled 
Atlanta  'Coca-Cola'  because  I  was  out  of  'Fletcher's 
Cola,'  and  Fletcher  could  not  get  it  to  me  as  quickly 
as  I  liked,  so  I  ordered  a  gallon  out  from  Spurlock 
Neal  with  my  regular  morning  order.  Well,  the 
trade  was  just  not  satisfied  with  it.  They  kicked  on 
it.  I  knew  they  were  not  use  to  it,  because  I  had  al- 
ways served  the  other,  so  I  did  not  serve  it  any  more. 
The  other  syrup  always  appeared  to  be  a  richer 
syrup,  a  heavier  bodied  syrup  and  seemed  to  suit 
them.  That  was  why  I  c|uit  handling  Atlanta  Coca- 
Cola.  I  have  a  sign  up  at  the  fountain  saying  I 
handle  Fletcher's  Cola.  I  have  had  it  up  there  for 
a  long  time.  I  know  this,  the  trade  is  satisfied  with 
it.  I  have  been  serving  them  for  years  and  they 
do  not  know  anything  else  except  what  I  have  been 
serving  them.  I  have  a  line  of  trade  that  I  have 
been  doing  business  with  for  years,  ever  since  I  have 
been  there.  *  *  *I  had  the  Atlanta  Coca-Cola  com- 
plained of  as  not  what  was  asked  for  when  it  was 
served  to  a  man  in  response  to  a  request  for  coke 
or  dope." 

GEORGE  R.  EDMONDSON,  retail  druggist,  At- 
lanta, Georgia: 

"If  a  man  comes  into  my  store  and  asks  for  a 
'dope,'  I  think  he  wants  a  cola.'  "  (Rec,  1301). 
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J.  L.  DRAKE,  head  dispenser  at  Xunally's,  Birming- 
ham, Ala. : 

"I  have  been  a  soda  dispenser  for  about  ten  years. 
I  have  dispensed  'Coca-Cola,' — that  is  the  only  one. 
I  have  heard  of  several  other  cola  drinks  on  the  mar- 
ket,— quite  a  few.  Some  of  them  are  'Rye-Ola,' 
*Gay-01a,'  'Chero-Cola.'  If  I  had  'Coca-Cola'  in 
the  fountain  and  'Rye-Ola'  in  the  fountain  together, 
— not  in  the  same  container,  but  in  the  same  foun- 
tain,— and  a  customer  should  come  in  and  ask  for 
a  'do])e,'  I  would  give  him  the  one  I  made  the  most 
money  out  of,  if  he  asked  for  a  'do])e.'  *  *  *  If  he 
asked  for  a  'dope'  and  1  served  him  with  'Rye-Ola,' 
I  would  consider  I  gave  him  what  he  asked  for. 
*  *  *  I  do  not  consider  'do])e'  specifies  any  par- 
ticular drink.  I  have  never  termed  it  that  wav.  *  *  * 
I  handle  root  beer  at  our  fountain.  It  is  made  by 
the  John  Hungerford  Smith  Co.  I  have  never  dis- 
pensed any  'Hires'  root  beer.  I  was  in  stores  w^here 
it  was  dispensed.  'Hires'  root  beer  is  extensively 
advertised.  If  they  specify  'Hires'  root  beer,  we 
have  not  got  it,  but  if  they  just  ask  for  root  beer, 
— if  they  do  not  specify  'Hires,' — \\e  give  what  we 
serve.  If  I  had  two  root  beer, — this  root  beer  I 
now  have  and  'Hires'  root  beer, — and  a  customer 
came  in  and  said,  'give  me  a  roof  beer,'  I  would  give 
him  the  cheaper  article.  I  would  consider  I  had 
given  him  what  he  asked  for."  (Rec,  1403-4). 

R.  A.  THORX,  retail  druggist.  Meridian,  Miss.: 

'"I  dispense  all  of  the  different  drinks, — lemon, 
orange,  vanilla,  'Coca-Cola,'  'Dope'  and  'Koke' 
syrups.  I  get  this  'Dope'  syrup  and  this  'Koke' 
syrup  from  the  Southern  Koke  Co.,  New  Orleans. 
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Other  cola  drinks  that  I  have  handled  are  'Ko-Nut,' 
'Coca-Cola'  and  'Afri-Cola.'  (Rec,  1420).  *  *  * 
When  customers  come  in  and  ask  for  'dope,'  I  do 
not  consider  that  they  are  making  a  definite  and 
specific  request  on  me  to  serve  them  with  'Coca- 
Cola'  exclusively.  When  I  was  handing  'Coca-Cola' 
exclusively,  and  they  asked  for  'dope,'  I  served  them 
with  'Coca-Cola,'  because  that  was  the  only  cola 
syrup  I  handled  at  that  time.  If  I  had  had  any 
other  cola  syrup  at  that  time,  and  they  asked  for 
a  'dope,'  I  would  have  served  them  the  first  cola 
syrup  that  was  in  reach  of  me,  I  guess, — the  one 
most  convenient.  What  I  have  just  said  applies  to 
'coke'  just  as  well  as  it  does  to  'dope.'  At  that  time 
it  was  the  only  cola  syrup  known  and  the  only  cola 
syrup  supposed  to  contain  any  drug  or  'dope,'  and  I 
therefore  thought  they  were  specific  requests  for 
'Coca-Cola.'  That  was  before  I  heard  of  the  others ; 
before  any  other  cola  syrup  was  on  the  market 
around  here,  so  far  as  I  know."  (Rec,  1425-6). 

H.  F.  CRISLER,  a  retail  druggist,  Jackson,  Miss. : 

"I  handle  'Coca-Cola'  and  'Dope.'  I  get  this  'Dope' 
from  New  Orleans,  the  Southern  Koke  Co.  I  han- 
dled 'Ko-Nut.'  Customers  come  in  and  ask  for  a 
'Coca-Cola'  if  they  want  the  genuine  'Coca-Cola;' 
if  they  want  some  other  cola  drink,  they  ask  for  a 
'coke'  or  a  'dope.'  I  know  I  am  giving  them  what 
they  want,  because  that  satisfies  them,  and  if  I  serve 
them  'Coca-Cola'  it  does  not  satisy  them.  I  have 
had  customers  come  in  and  ask  for  a  'dope'  and  I 
served  them  with  'Coca-Cola,'  and  they  would  say 
it  did  not  satisfy  them,  or  reject  it.  It  has  occurred 
(juite  often,  when  we  would  be  out  of  the  'Dope' 
syru])  and  have  to  use  'Coca-Cola,' — c[uite  often  we 
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would  have  complaints  on  the  syrups,  on  the  drink 
they  were  g^etting, — ahnost  invariably  from  the  reg- 
ular customers.''  (Rec,  1426-7). 

H.  M.  TODD,  a  retail  druggist,  Jackson,  Miss. : 

"We  dis])ense  just  one  cola  drink,  'Ka-Nut,'  out 
of  Atlanta,  'i'he  fellow  I  bought  out  used  it  and  I 
continued  using  it.  Mr.  Clark,  who  was  traveling 
for  them,  (|uit  the  'Ko-Nut'  people,  and  started  in 
business  for  himself  and  went  to  manufacturing  a 
'dope'  of  his  own,— *Miss-01a,'  I  believe.  I  used 
one  barrel  of  it,  which  did  not  give  us  satisfaction, 
and  we  (juit,  and  we  started  using  a  preparation  put 
up  by  the  Southern  Koke  Co.,  called  'Koke.'  Our 
customers,  in  asking  for  these  cola  drinks,  ask  for 
'dope'  and  'coke.'  I  give  them  'Dope,'  all  we  have 
got.  I  mean  by  'Dope,'  this  New  Orleans  ])roduct, 
of  the  Southern  Koke  Co.  Before  I  began  to  han- 
dle that,  when  they  asked  for  'do])e'  or  'coke,'  I  gave 
them  'Ko-Nut.'  When  our  customers  asked  for 
'dope'  or  'coke,'  and  I  served  them  either  'Dope'  or 
'Koke'  made  by  the  Southern  Koke  Co.,  of  New  Or- 
leans, in  a  way  I  considered  I  was  giving  them  what 
they  asked  for, — something  on  the  same  order  as 
do])e.  We  never  had  any  customers  turn  it  down 
or  reject  it,  when  served  to  them  in  res])onse  to  calls 
for  'dope'  or  'coke,'  on  the  ground  that  it  was  not 
what  they  asked  for.  We  have  had  them  to  send 
back  'Coca-Cola'  and  ask  for  'Dope."    (  Rec,  1438). 

ROBERT  E.  OUSLE^^  a  relail  druggist,  Kosciusko, 
Miss. : 

"We  are  dispensing  'Coca-Cola,'  and  we  have  one 
called  'Koke'  and  'Dope.'     'Koke'    and    'Dope'    is 
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shipped  from  New  Orleans,  from  the  Southern  Koke 
Company,  Limited.  I  have  dispensed  'Ko-Nut' 
syrup.  It  is  a  cola  drink.  (Rec.,  1442).  *  *  *  When 
customers  come  into  my  place  of  business  and  ask 
for  a  'dope'  or  a  'coke,'  I  do  not  consider  that  they 
are  making  a  definite  and  specific  demand  on  me 
for  'Coca-Cola'  exclusively."  (Rec,  1449). 

HUGH  LEE  BOYD,  a  retail  druggist.   Kosciusko, 
Miss. : 

"I  am  dispensing  the  Southern  Koke  Company's 
'Koke"  or  'Dope,'  and  'Coca-Cola.'  I  have  dispensed 
this  Hagan  &  Dodd  drink,  'Ko-Nut.'  Customers 
indicate  to  me  that  they  want  a  cola  drink  by  asking 
for  a  'coke,'  'dope,'  'give  me  a  shot,'  and  things  like 
that.  When  customers  come  in  and  ask  for  a  'coke,' 
'dope,'  or  a  'shot-in-the-arm,'  or  'shot,'  I  do  not  un- 
derstand or  consider  that  they  are  making  a  definite 
and  specific  request  on  me  for  'Coca-Cola'  and  noth- 
ing else.  (  Rec,  1450-51).  ^  '-^^  *  'Dope'  and  'coke,' 
'cola.'  and  'shot-in-the-arm,'  mean  any  cola  drink. 
I  have  been  hearing  it  ever  since  I  have  been  big 
enough  to  hear.  I  always  had  my  mind  made  up 
that  way.  I  think  they  are  nicknames  for  any  cola. 
I  think  they  could  be  nicknames  for  'Coca-Cola'  as 
well  as  nicknames  for  'Gay-Ola'  or  'Dope.'  I  never 
thought  they  applied  exclusively  to  'Coca-Cola. 
(Rec,  1453).  *  -i'  *  The  public  at  large  mean  by 
'coke  and  'dope'  any  cola  drink,  because  fJiey  come 
under  fJiot  head."  (Rec,  1454). 

C.  J.  THORNTON,  a  retail  druggist,   Hattiesburg, 
Miss. : 
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"I  dispensed  at  my  soda  fountain  a  general  line  of 
all  flavors,  and  I  sold  'Afri-Cola,"  'Coca-Cola, 
'Dope,'  'Ko-Xut,'  Xuck-Ola.'  I  never  sold  any  'Gay- 
Ola.'  When  customers  came  into  my  soda  fountain 
and  wanted  a  cola  drink,  I  kept  track  once,  and  90 
per  cent,  would  call  'doi)e."  When  they  called  for 
'dope,'  I  would  give  them  anything  I  had  in  the  line 
of  'Ko-Nut'  and  'Gay-Ola,' — I  mean  'Afri-Cola,' — 
'Koke'  or  'Dope,'  any  cola  drink.  When  my  custom- 
ers came  in  and  asked  for  'dope'  and  I  served  them 
'Ko-Nut'  or  'Luck-Ola,'  I  considered  I  was  giving 
them  what  they  asked  for.  I  never  had  any  cus- 
tomers refuse  any  drink  ser\ed.  when  asked  for 
'dope,'  on  the  ground  it  was  not  what  he  asked  for. 
(Rec,  1859).  *  *  *  When  customers  come  in  and 
ask  for  a  'dope,'  I  do  not  consider  they  are  making 
a  definite  and  specific  recpiest  on  me  for  'Coca-Cola' 
exclusively.  Take  'Dr.  Pepper's,'  that  is  the  first 
I  ever  heard  called  'dope,"  and,  oh,  that  has  been 
about  five  years  ago,  I  was  in  Shreveport,  I  heard 
it  called  'dope.'  *  *  *  The  word  'dope,'  as  applied 
to  a  soda  fountain  beverage,  means  any  cola  drink." 
(Rec,  1760). 

J.  E.  JONES,  a  retail  druggist,  1  lattiesljurg,  Miss.: 

"T  have  dispensed  'Coca-Cola,'  made  by  the  Coca- 
Cola  Co.,  and  'Ko-Nut,'  by  Hagan  &  Dodd  and  made 
in  Atlanta.  When  customers  came  in  and  asked  for 
these  cola  products,  the  average  run  of  customers 
ask  for  'dope'  or  'coke,' — 'dope,'  usually.  I  served 
'Ko-Nut'  when  I  handled  it.  *  *  *  Wlien  customers 
came  in  and  asked  for  a  'dope'  and  I  served  them 
with  a  'Ko-Nut,'  I  considered  that  I  gave  them  what 
they  asked  for  at  that  time.  *  *  *  I  cannot  remem- 
ber that  we  ever  had  a  customer  to  refuse  'Ko-Nut' 
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when  served  him  on  requests  for  'dope'  or  'coke.' 
(Rec.,  1796-7).  *  "''  '''  I  have  never  considered,  when 
a  customer  came  in  and  asked  for  a  'dope'  or  a  'coke,' 
that  se  was  making  a  definite  and  specific  request  on 
me  for  'Coca-Cola'  exckisively."  (Rec,  1801). 

E.  J.  WILLIAMS,  a    retail    druggist,    Ilattiesburg. 
Miss. : 

*'We  dispense  'Dope,"  'Koke,'  'Ko-Xut'  and  'Coca- 
Cola.'  This  'Koke'  and  'Dope'  are  from  the  South- 
ern Koke  Co.  When  customers  come  in  and  ask  for 
'coke'  or  'dope,'  we  give  them  'Koke'  or  'Dope.'  If 
a  customer  comes  into  our  drug  store  and  asks  me 
for  either  a  'coke'  or  a  'dope,'  I  do  not  consider  that 
he  has  made  a  definite  and  specific  demand  on  me 
for  'Coca-Cola'  exclusively.  When  he  asks  for  a 
'coke'  or  a  'dope,'  and  I  serve  him  this  New  Orleans 
product,  I  think  I  give  him  what  he  asked  for.  I  have 
never  had  a  customer  reject  the  New  Orleans  pro- 
duct, 'Koke'  or  'Dope,'  when  he  askd  for  it  as  'coke' 
or  'dope,'  on  the  ground  it  was  not  what  he  asked 
for."  (Rec,  1807-8). 
W.  A.  HICKMAN,  a  retail  druggist,  Monticello, 
Miss. : 

"We  dispensed  'Coca-Cola,'  'Dope'  and  'Koke.' 
*  *  *  When  customers  come  in  and  want  a  cola 
drink,  they  use  dififerent  names, — 'coke,'  'dope'  and 
'Coca-Cola.'  "^  *  '''  The  word  'dope'  means,  as  ap- 
plied to  a  soda  fountain  beverage, — why,  I  do  not 
know,  I  do  not  guess  it  means  any  particular  brand. 
(Rec,  1821).  *  *  *  When  a  customer  calls  for  a 
'coke'  or  a  'dope,'  they  want  any  cola  drink.  *  *  *  A 
lot  of  people  call  for  'coke'  or  'dope'  and  do  not  know 
what  thev  want.    I  have  asked  several.    Asked  what 
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kind  of  drink  you  want.  They  say,  I  don't  know, 
anything, — what  kind  of  cola  do  you  sell  here? 
(Rec,  1823).  *  *  *  I  do  not  know  whether  a  man 
wants  Coca-Cola  or  not  when  he  calls  for  'dope'  or 
'coke.'  *  *  *  and  the  reason  [why]  I  do  not  know 
Avhat  they  want  when  the  yask  for  'dope'  or  'coke' 
[is  that  I  they  do  not  designate  any  specific  drink." 

A.    S.    GOOD\',    a    retail    druggist,    and    mayor    of 
Lucedale,  Miss. : 

"I  dispense  'Dope'  and  'Coca-Cola.'  This  'Dope' 
is  bought  from  New  Orleans, — the  product  of  the 
Southern  Koke  Company,  Limited.  I  consider  the 
word  'do])e'  means  anything  in  that  line, — of  'Coca- 
Cola'  or  cola  beverages, — like  'Ko-Nut,'  'Afri-Cola,' 
'Gay-Ola,'  any  of  those  cola  drinks, — rather  an  in- 
definite term.  It  does  not  mean  any  specific  one, — 
no  specific  brand  of  cola  drinks."   (Rec,  1786). 

BURTON  JONES,  a  retail  druggist,  St.  Elmo,   (a 
suburb  of  Chattanooga)  Tenn. : 

"I  have  had  calls  for  'dope'  at  my  establishment. 
\Vhen  a  customer  asks  for  a  'dope'  he  wants  a  cola 
drink  of  some  kind.  '''  *  '■'  When  customers  come  to 
my  store  and  ask  for  'a  dope'  we  serve  'Coca-Cola.* 
*  *  *  At  the  time  we  had  'Tru-Cola,'  we  usually  gave 
''i'ru-Cola.'  They  were  satisfied  with  it, — anyway 
I  gave  them  the  'dope.'  None  of  them  ever  refused 
'Tru-Cola'  on  the  ground  that  it  was  not  what  they 
asked  for.  ( Rec,  ^1006).  *  *  *  Up  to  the  time  I 
started  handling  'Tru-Cola,'  three  years  before  Jan- 
uary 8,  1914,  I  only  handled  'Coca-Cola'  and  noth- 
ing else  of  that  kind.  Northern  people  would  come 
in  there  and  say,  'Give  me  a  dope,'  and,  naturally. 
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we  give  them  a  cola  drink,  but  they  say  that  is  not 
what  they  want.  *  *  *  We  have  a  great  many  tour- 
ists that  call  ice-cream  soda  'dope,' — that  is  what 
they  call  it.  Up  to  the  time  we  put  in  'Tru-Cola,' 
we  served  'Coca-Cola'  for  'coke'  or  dope.'  *  *  *  I 
served  them  [the]  only  'coke'  or  'dope'  I  had,  prior 
to  the  time  I  put  in  'Tru-Cola,'  and  then,  when  I  got 
two  kinds,  I  served  first  one  and  then  the  other.  If 
I  had  had  any  other  cola  drink  on  hand  besides 
'Coca-Cola'  before  I  began  handling  'Tru-Cola,'  I 
suppose  we  would  have  done  the  same  as  I  did  do 
when  I  handled  both.  *  *  *  I  handle  cigars,  also, 
and  have  customers  come  in  and  say,  'Give  me  a 
cigar.'  If  he  does  not  point  out  some  particular 
brand  he  wants,  I  usually  give  him  a  bunch  of  cigars 
made  here  in  Chattanooga  that  costs  us  $31.00  or 
$32.00."  (Rec,  1012-13). 

C.  H.  JOUETT,  a  drug  clerk  at  the  Live  &  Let  Live 
Drug  Store,  formerly  at  Miller  Pharmacy,  Chattanooga, 
Tenn. : 

"I  have  served  'Coca-Cola'  in  response  to  requests 
for  'dope.'  *  '■'  *  As  a  matter  of  convenience,  when 
I  have  'Ala-Cola,'  'Ko-Nut'  and  'Coca-Cola'  in  the 
jars,  I  serve  either  one  I  feel  disposed  to.  It  is  like 
going  into  a  bar  room  and  asking  for  a  glass  of  beer ; 
if  I  do  not  specifically  ask  for  'Hauck's'  or  Biid- 
iveiscr,'  I  get  a  glass  of  beer.  '-^  *  *  If  I  go  into  a 
fountain  and  ask  for  '«  .s7/o/,'  I  do  not  care  what  he 
gives  me,  so  long  as  it  is  a  cola  drink.  If  a  cus- 
tomer comes  to  my  store  and  asks  for  'a  shot,'  he 
gets  'Ko-Nut'  or  'Ala-Cola,' — any  cola  drink.  That 
has  been  so  at  nearly  all  the  places  I  have  been  with 
at  fountains.  At  each  fountain  where  I  have  been, 
when  they  asked  for  'dope,'  I  just  gave  them  any 
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of  iheni,  it   did  not  make  anv  difference."    (Rec, 
1054-5). 

DR.  H.  O.  XLXL,  a  i)racticin<4-  physician  and  also 
])ro])rietor  of  a  soda  fountain.  Highland  Park  (a  suburb 
of  Chatiano()g"a),  Tenn. : 

■'\Ve  handle  cola  drinks.  The  only  cola  drink  we 
have  now  is  'Coca-Cola,' — and  *Ko-Nut.'  I  have 
handled  a  number  in  my  time.  I  have  handled  Wise 
-Ola  and  Luck-Ola  at  one  time,  and  'My-Ola.'  I 
have  handled  'Coca-Cola'  during-  the  time  I  have  had 
the  soda  fountain.  We  have  always  handled  some 
other  cola  drink.  (Rec,  1063).  *  *  *  My  custom- 
ers use  a  good  many  different  names;  now,  I  do  not 
know  whether  it  is  particularly  these  cola  drinks  or 
not,  but  they  come  in  and  call  for  'dope,'  and  'coke,' 
and  'shot,'  and  'Give  me  a  dose  of  lead,'  and  every- 
thing- else.  When  they  use  these  names  I  believe  it 
is  generally  known  that  they  want  a  cola  drink. 
When  a  man  comes  into  my  soda  fountain, — a  cus- 
tomer,— and  asks  for  a  'dope'  or  a  'coke,'  I  do  not 
understand  that  he  has  made  a  definite  and  specific 
re(|uest  for  'Coca-Cola'  exclusively.  He  has  not 
asked  for  'Coca-Cola.'  When  customers  come  in 
and  ask  for  'dope,'  'coke,'  or  'shot-in-the-arm,'  I 
serve  what  we  have;  if  we  have  'Coca-Cola,'  if  we 
have  'Ko-Nut,'  we  give  them  either  one  of  them. 
^  *  *  I  regard  the  names  'coke'  and  'dope'  as  nick- 
names for  that  class  of  drinks, — that  has  always 
been  my  diagnosis  of  that  class  of  drinks.  I  have 
never  had  any  of  my  customers  refuse  any  of  my 
cola  drinks  that  I  have  served  in  response  to  re- 
quests for  'coke'  or  'dope,'  'shot,'  or  'lead,'  or  any- 
thing of  that  sort,  on  the  ground  that  it  was  not 
what  they  asked  for."  (Rec,  1064-5). 
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J.  M.  WHEELER,  bar  tender,  Chattanooga,  Tenn. 
(Rec,  970-2) : 

"I  handle  =i=  *  *  'Coca-Cola,'  'Maud  Muller,' 
'Koke,'  'Rye-Ola,'  and  'Tru-Cola.'  *  *  *  I  have  had 
customers  come  into  my  place  and  ask  for  a  'dope,' 
and,  when  they  do,  I  give  them  some  kind  of  cola 
drink.  I  serve  them  the  first  thing  that  is  handy 
when  they  ask  for  a  'dope,' — any  kind  of  cola  drink. 
I  have  served  'Rye-Ola'  and  'Tru-Cola'  when  they 
ask  for  a  'dope.'  When  customers  ask  for  a  dope, 
I  take  it  for  granted  they  want  some  kind  of  cola 
drink, — they  do  not  want  any  particular  kind.  I  do 
not  regard  a  request  from  a  customer  for  a  'dope'  as 
a  specific  request  for  'Coca-Cola'  exclusively.  When 
customer  come  in  and  ask  for  a  dope,  I  take  it  for 
granted  that  any  kind  of  a  cola  drink  will  suit  them. 
*  *  *  I  have  never  had  any  of  these  cola  drinks, 
other  than  'Coca-Cola,'  refused  on  the  ground  that 
it  was  not  what  they  asked  for,  when  a  customer 
asked  for  a  'dope'  and  I  served  this  other  drink  in 
response  to  that  request.  I  am  about  my  stand  most 
all  of  the  time  so  I  can  hear  the  recpests  my  cus- 
tomers make  for  drinks  that  way ;  the  customers  ask 
for  these  cola  drinks  in  just  any  kind  of  a  name. 
'What  have  you  got,  what  kind  of  soft  drink  have 
you?  Sometimes  I  will  call  over  what  I  have  for 
them  and  they  will  say,  'Any  of  them  will  do, — it 
doesn't  make  any  difiference  to  them.  I  serve  near- 
beer  to  customers  by  nicknames,  too.  Some  of  the 
nicknames  they  ask  for  it  by  are:  'a  glass  of  foam,' 
'slop,'  'suds,'  and  so  on.  I  do  not  regard  that  as  a 
specific  request  for  some  particular  brand  of  near- 
beer.  They  just  w^ant  something  out  of  the  keg.  I 
regard  those  names  a  general  nicknames  and  ap- 
plicable   to  that  class    of    drink.     'Dope'  is  pretty 
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much  the  same  way, — they  just  want  something  of 
that  kind  of  drink ;  they  don't  mean  any  one  drink 
when  they  come  in  and  call  for  'dope.'  "  (Rec,  970- 
971-972). 

E.  W.  FREEMAN,  bar  tender    for    thirteen    years, 
Chattanooga,  Tenn. : 

"During  all  this  time  in  Chattanooga,  I  have  han- 
dled cola  drinks.  Some  of  the  drinks  are  'Coca- 
Cola,'  'Rye-Ola,'  'Ala-Cola,'  'Maud  Muller.'  *  *  *  I 
have  been  about  the  bar  so  I  could  hear  the  words 
customers  used  in  asking  for  the  different  drinks 
they  wanted.  I  am  a  bar  tender,  and  have  known 
of  cola  drinks,  other  than  'Coca-Cola,'  possibly  eight 
years,  and  perhaps  longer.  I  have  been  handling 
other  cola  drinks  since  I  have  been  in  the  saloon 
business, — the  greater  portion  of  the  time.  *  *  * 
When  customers  come  into  my  store  and  ask  for  a 
'dope,'  I  give  them  most  any  dark  colored  bottled 
drink, — 'Koke,'  or  that  'Ala-Cola,'  it  used  to  come 
handy,  and  I  used  to  give  a  good  deal  of  that  'Maud 
Muller,'— I  give  all  of  these.  (Rec,  973-974).  *  *  * 
I  understand,  when  a  customer  asks  for  a  'dope,' 
that  most  anything  you  give  him  out  of  a  dark  bot- 
tle suits  him  just  as  well  as  if  he  had  called  for  any 
particular  name, — a  drink  of  that  class,  a  cola  drink, 
a  drink  of  that  same  general  taste,  color,  exhiliara- 
ting  effect,  and  so  forth.  I  take  'dope'  in  general 
as  a  name  for  all  of  those  colored  drinks.  *  *  *  I 
have  heard  only  'coke'  and  'dope'  applied  to  these 
cola  drinks.  I  have  heard  of  these  names,  'coke' 
and  'dope,'  a  fair  estimate,  of  about  eight  years. 
*  *  *  I  served  beer  at  my  establishment,  and  the 
names  they  ask  for  it  by  besides  beer,  are :  'German 
courage,'  'suds,'  and  such  as  that,  something  like 
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that.  T  do  not  regard  requests  for  beer  under  those 
names  as  requests  for  any  specific  brand  of  beer. 
(Rec,  974-975).  *  *  *  If  a  man  came  into  my  place 
of  business  and  asked  for  a  'coke,'  I  would  give  him 
almost  anything, — the  first  thing  I  got  my  hands  on, 
if  I  was  very  Inisy.  Sometimes  I  asked  him  if  he 
wanted  'Coca-Cola.'  He  would  say,  'Give  me  some 
dope,  I  don't  care."  (Rec,  977). 

R.  F.  ZIMMERMAN,  proprietor  of  the  L^nion  Bot- 
tling \\^)rks,  Chattanooga,  Tenn. : 

"When  I  first  went  into  business  I  bottled  a  cola 
drink  that  I  made  myself, — practically  five  years 
ago;  I  didn't  have  any  s])ecial  name;  the  wagon  men 
called  it  'dope,'  generally,  in  selling  it  to  the  trade, 
they  would  holloo,  'Give  me  a  case  of  dope.'  We 
didn't  have  any  name  on  it, — just  a  plain  crown  and 
no  label  whatever,  in  a  black  bottle,  and  called  it 
'Dope.'  We  would  throw  it  out  if  they  called  for 
'coke ;'  we  gave  them  the  same  thing,  'coke'  or  'dope.' 
(Rec,  978-979).  *  *  *  There  is  another  one  in 
town, — 'L'Aroma,' — that  is  a  dope  drink.  (Rec, 
981).  *  *  *  When  I  first  come  South  was  the  first 
time  I  ever  heard  or  knew  of  any  'coke'  drinks  what- 
ever in  any  way."  (Rec,  984). 

A.  F.  ENSINGER,  bar  tender  at  Eagles  Club,  Chat- 
tanooga, Tenn. ; 

''I  am  about  the  bar  so  I  can  hear  the  names  peo- 
ple use  in  asking  for  drinks  they  want.  I  dispense 
cola  drinks.  Some  of  the  cola  drinks  I  have  dis- 
pensed are:  'Coca-Cola,'  'Koke,'  'Ala-Cola,'  'Tru- 
Cola,'  'Ozeola,'  'Maud  Muller.'  *  *  *  J  have  known 
of  other  cola  drinks  on  the  market  for  fourteen  vears 
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past.  *  *  '''  I  have  calls  at  my  place  of  business  un- 
der the  name  'dope.'  1  generally  give  them  a  cola 
drink  of  that  sort,  whatever  I  have  to  give  them. 
I  do  not  know  as  they  have  made  a  specific  request 
on  me  for  'Coca-Cola'  and  nothing  else.  I  never 
had  any  customers  reject  any  cola  drink  served  to 
him  in  response  to  a  re(|uest  for  a  dope,'  other  than 
'Coca-Cola,'  on  the  ground  that  it  was  not  what  he 
asked  for.  I  am  still  handling  'Coca-Cola.'  I  re- 
gard 'dope'  as  a  name  for  that  class  of  drink,  and 
not  a  specific  name  for  'Coca-Cola.'  I  also  dis- 
pense beer.  There  arc  numerous  nicknames  for  it, 
such  as  'suds,'  'Dutch  disturbance,'  and  various 
other  names.  When  a  man  comes  in  and  asks  for 
'suds,'  or  'Dutch  disturbance,'  I  do  not  understand 
that  he  is  asking  for  any  specific  brand  of  beer.  *  *  * 
I  have  heard  the  word  'do])e'  used  long  before  I  went 
into  the  bar  tending  business, — w'hen  I  was  still  a 
baker.  T  understood  the  word  'dope'  to  mean,  as 
applied  to  soft  drinks,  that  they  wanted  a  drink  of 
that  kiud—^  cola  drink."  (  Rec.  984-985-986). 

TOM  COLLINS,  bar  tender,  Chattanooga,  Tenn. : 

"Some  soft  drinks  we  have  are  white  soda,  'Koke,' 
'Coca-Cola,'  'Poinsetta;'  I  think  that  is  about  all.  I 
know  of  'Ala-Cola'  and  this  'Maud  Muller,'  but  we 
do  not  handle  them  any  more.  I  have  known  of  soft 
cola  drinks  on  the  market  five  or  six  years.  (Rec, 
988).  *  *  *  Customers  come  in  and  ask  for  'dope.' 
Of  course  they  call  all  of  them  'dope,'  some  of  them 
do.  *  *  *  When  a  customer  comes  in  and  [asks  for 
a  dope] ,  I  do  not  understand  that  he  has  made  a  spe- 
cific and  definite  request  for  'Coca-Cola'  only.  Lots 
of  times  they  come  in  and  say,  give  them  a  'dope.' 
I  ask  them  what  kind.  *  *  *     In  dispensing,  when 


276 


I  have  had  customers  ask  for  a  'dope,'  and  have  dis- 
pensed to  them  a  cola  beverage  other  than  'Coca- 
Cola,'  I  have  never  had  that  beverage  rejected  on 
the  ground  it  was  not  what  they  asked  for.  (Rec, 
980).  *  *  *  When  a  man  comes  in  I  ask  him  what 
kind  of  'dope  he  wants.  Sometimes  he  says  'Koke,' 
and  other  time  'Coca-Cola.'  We  handled  that  'Ala- 
Cola'  and  'Maud  Muller,' — they  called  'Ala-Cola' 
'dope,'  too.  I  never  had  'Ala-Cola'  rejected  by  any 
of  my  customers,  when  asked  for  by  the  name  of 
'dope,'  on  the  ground  it  was  not  what  they  asked 
for."  (Rec,  990). 

JOE  QUINN,  bar  tender,  Chattanooga,  Tenn. : 

"We  handle  'Koke,'  white  soda,  'Poinsetta,  and 
'Sinalco,' — and  this  Panpepsin,'  we  have  that,  too. 
We  get  'Koke'  from  the  Chattanooga  Bottling  Co. 
'Ala-Cola,'  we  handled  that.  Other  cola  drinks  I 
handled  besides  that  were  'Star-Cola,'  'My-Cola,' 
and  the  stuff  made  by  Mayfield,  and  had  some  made 
by  Gerst, — I  forgot  the  name  of  it.  I  have  known 
of  'Tru-Cola,'  and  other  cola  products  on  the  mar- 
ket similar  to  'Coca-Cola,'  for  ten  or  twelve  years. 
(Rec,  991).  *  *  *  All  of  them  cola  dopes,  one  is 
the  same  as  another.  (  Rec,  992).  *  *  *  It  was  well 
known  that  we  did  not  handle  'Coca-Cola,'  and  still 
they  asked  for  'dope'  and  'coke.'  *  *  *  I  have  heard 
the  name  'dope,'  as  applied  to  soft  drinks,  for  seven 
or  eight  or  ten  years, — as  long  as  I  have  been  work- 
ing around  the  business.  In  Nashville,  when  they 
asked  for  'dope,'  I  gave  them  what  we  had  in  the 
house,  '''  "^^  *  if  I  had  'Gay-Ola,'  I  gave  them  that. 
When  a  customer  comes  in  and  asks  for  a  'dope,' 
I  understand  that  he  has  made  a  request  for  what 
I  have  ///  that  line;  I  do  not  regard  the  word  'dope' 
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as  a  specific  and  definite  nickname  for  'Coca-Cola,* 
no  more  than  one  of  the  otliers.  I  understand  when 
customers  ask  for  a  'dope,"  they  want  anything  we 
havx'  got  /'/;  thai  line.  All  of  it  is  dope  to  me,  I  do 
not  know  one  from  the  other.  I  do  not  know,  I 
guess  they  call  that  'Koke"  'dope,'  1  guess  they  call 
*Coca-Cola'  'do])e,"  and  they  call  'Ala-Cola' — what- 
ever A\e  have  got  ///  that  line,  they  call  all  of  it  'dope.' 
Recently  trade  has  been  very  strong  for  'Koke.'  ( Rec. 
933-4).  '''  *  *  Leiiioii  soda  is  not  known  as  a  'dope.' 
Sarsaparilla  is  not  known  as  a  'dope.'  Root  beer,  is 
known  as  root  beer.  Tanpepsin'  is  not  known  as 
'dope,'  neither  is  'Toinsetta'  or  Sinaleo.  (Rec,  ^)95). 
:i:  -.K  M:  When  I  handled  'Coca-Cola'  by  itself,  and  a 
man  asked  for  a  'dope,'  I  gave  him  'Coca-Cola,' — 
that  was  the  only  thing  1  had."  (Rec,  996). 

F.  E.  HOOPER,  a  retail  grocer,  Chattanooga,  Tenn. : 
"I  have  handled  cola  drinks.  T  have  handled 
'Coca-Cola,'  I. have  handled  'Koke' — I  handle  'Koke' 
now, — 'Digestol,'  and  most  all;  I  buy  from  all  the 
wagons  that  go  around  to\\n.  (Rec,  997).  *  *  *  I 
have  had  people  come  into  my  store  and  ask  for 
'dope.'  When  they  ask  for  'dope,'  I  say  'What  kind 
of  dope?'  I  do  not  understand  they  are  asking  for 
any  ])articular  kind  of  drink  when  asking  for  a 
'dope.'  I  do  not  regard  that  name  as  a  specific  and 
definite  name  for  'Coca-Cola.'  (Rec,  998).  *  *  * 
'Coca-Cola'  is  the  oldest  'do])e'  or  'coke'  I  remem- 
ber." (Rec,  999). 

M.  J.  COSTELLO,  bar  tender,  Chattanooga,  Tenn. : 
"I  have  been  handling  soft  drinks  for  ten  years. 
*  *  *  I  have  handled  white  soda,  'Digestol,'  'Sin- 
aleo,' 'ginger-ale,  'Ala-Cola,'  'Tru-Cola,'  'Koke,' 
'Rye-Ola.'  *  *  *  I  have  had  customers  come  into 
my  establishment  and  ask  for  'dope'  quite  frequent- 
ly.   The  last  ])lace  I  worked  at  did  not  handle  any- 
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thing  else  but  'Koke'  and  'Tru-Cola.'  *  *  *  I  give 
the  first  thing  I  get  my  hands  on.  It  don't  make 
any  difference.  What  the  customer  wanted  when 
he  asked  for  a  'dope'  was  a  soft  drink, — some  kind 
of  'coke! — unless'  they  specify  what  they  want,  I 
give  them  the  first  I  come  to.  You  see  the  profits 
are  about  the  same,  and  I  just  grab  the  first  one  I 
get  my  hands  on.  When  a  man  comes  into  my  es- 
tablishment and  asks  for  a  'dope,'  I  do  not  under- 
stand that  he  is  making  a  definite  request  for  'Coca- 
Cola.'  I  think  if  he  wanted  'Coca-Cola'  and  noth- 
ing else,  he  would  call  for  'Coca-Cola.'  Other  names 
customers  use  in  asking  for  cola  drinks  are,  'give 
me  a  coke,'  a  'dope,'  a  'shot,'  or  something  like  that. 
(Rec,  1000-1001).  '^  *  *  If  they  say,  'give  me  a 
shot,'  I  would  give  them  'Tru-Cola'  or  'Koke.'  If 
I  had  'Coca-Cola'  I  would  give  them  that,  or  what- 
ever I  got  my  hands  on.  *  *  "^^  When  I  went  to  a 
soda  fountain  and  asked  for  a  'dope,'  I  expected  to 
get  what  he  had  in  that  line,  whatever  it  was, — no 
particular  brand.  I  regard  'coke'  and  'dope'  [as] 
nicknames  for  cola  drinks  as  a  class.  (Rec,  1001). 
^  *  *  'Coke'  and  'dope'  [are]  both  applied  to  any 
kind  of  cola  drink."  (Rec,  1003). 
A.  W.  STANLEY,  proprietor  of  Hotel  and  Bar,  Chat- 
tanooga, Tenn. : 

•  "I  have  had  customers  come  into  my  establish- 
ment and  ask  for  a  dope.  I  asked  what  kind  of 
dope  they  wanted,  some  would  say  Coca-Cola,  and 
some  would  say  'Give  me  some  of  that  new  drink 
of  Reif's,  that  Maud  Muller,'  and  such  things  like 
that,  you  know.  If  he  would  say  a  dope,  of  course, 
before  Koke  or  any  other  drink  was  introduced, 
come  in,  and  we  only  had  Coca-Cola,  I  would  under- 
stand that  he  wanted  Coca-Cola.  Lots  of  fellows 
would  come  in  and  say  'Give  me  a  dope.'     I  would 
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say,  'What  kind  of  dope  do  you  want?'  and  he  would 
say,  'Give  me  Coca-Cola,'  or  'give  me  something 
else.'  You  know  sometimes  they  call  Coca-Cola 
dope,  you  know  how  these  fellows  are.  Customers 
ask  for  cola  drinks  by  saying,  'Give  me  a  shot  of 
cocaine."  (  Rec,  1005). 
R.  L.  WAYMAN,  bar  tender,  Chattanooga,  Tenn. : 
"I  handle  soft  drinks  in  connection  with  my  busi- 
ness, some  of  them  being,  'Tru-Cola,'  white  soda, 
red  soda,  'Maud  Muller,'  'Poinsetta,'  'Sinalco,' 
'Koke,'  'Dope,' — they  call  it  'Dope.'  Other  cola 
drinks  I  have  known  are  'Ala-Cola.'  I  have  known 
of  these  other  cola  drinks  ever  since  I  have  been  in 
business  '''  '''  *  I  have  customers  come  in  and  ask  for 
'dope.'  I  give  them,  when  they  ask  for  'dope.' 
'J)()pe,'  'Koke,'  'Tru-Cola,'  'Ala-Cola," — something 
like  that.  *  *  *  They  would  ask  for  'Coca-Cola'  if 
they  wanted  it.  ''"  *  *  If  a  customer  comes  into  my 
establishment  and  asks  me  for  a  'dope,'  I  do  not 
consider  that  he  has  made  a  definite  and  specific  re- 
quest on  me  for  'Coca-Cola'  and  nothing  else,  they 
call  all  these  soft  drinks  'dope.'  I  never  had  any 
customers  to  refuse  any  other  cola  drinks,  on  the 
ground  that  it  was  not  \^•hat  he  asked  for,  when  he 
asked  for  a  'd(^])e'  or  a  'coke'  and  some  other 
drink  besides  'Coca-Cola'  was  served,  that  I  can  re- 
call. He  can  tell  whether  or  not  he  is  getting  that 
or  'Coca-Cola.'  The  'Coca-Cola'  bottles  here  all 
have  tJic  name  on  them,  bloi^'u  in  the  glass,  and  the 
other  bottles  have  not.  '''"  *  *  I  have  had  customers 
who  came  in  and  asked  for  'dope,'  and  knew  that 
they  were  not  getting  'Coca-Cola.'  and  who  seemed 
to  be  satisfied  with  what  they  got.  (Rec,  1015-16). 
*  *  *  I  am  not  positive  whether  it  w-as  here  or  in 
some  other  city,  but  I  do  remember  seeing  the 
crowns  with  'D-o-p-e'  on  them.     I  have  sold  other 
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drinks  when  that  was  called  for, — 'Tru-Cola,'  'Ala- 
Cola,'  and  'Koke,' — that  is  what  I  call  'dope.'  (Rec, 
1017).  *  *  *  When  I  was  handling  'Coca-Cola'  alone, 
I  would  give  that  in  response  to  calls  for  'cola'  or 
a  'dope.'  *  '''  *  'Coca-Cola'  is  a  'dope'  like  all  the  rest 
of  the  soft  drinks.  'Dope'  a])plies  to  all  soft  drinks, 
— all  'dope  stuff .  Most  invariably  when  a  man  calls 
for  'dope,'  I  ask  what  kind  of  'dope'  he  wants." 
Rec,  1018). 

\V.    F.    STRICKLAND,    bar    tender,    Chattanooga, 
Tenn. : 

"We  handled  'Koke,'  'Maud  Muller,' — that  is  a 
'dope,' — and  we  used  to  handle  Zimmerman's  stuff. 
— 'Dope,'  I  believe  it  was;  also  handled  'Coca-Cola.' 
=}=  *  *  When  customers  ask  for  'dope,'  I  give  them 
the  first  thing  I  get  hold  of  in  a  soft  drink  box, — 
'Maud  Muller,'  'Dope,'  or  'Koke,'  anyone,  I  give  the 
first  one  I  get  hold  of,  it  does  not  make  any  direr- 
ence.  *  *  *  If  a  nicin  asks  for  a  'dope'  or  'coke,'  I 
give  him  either  one  I  get  hold  of.  *  *  *  When  a 
customer  comes  in  and  asks  for  a  'dope,'  I  take  it 
for  granted  that  he  wants  a  'dope'  and  does  not  care 
what  it  is,  just  so  it  is  something  cold.  *  *  *  If  he 
says  to  me  give  him  a  'dope'  *  *  *  I  give  him  what- 
ever I  get  hold  of  first.  *  *  *  The  'Coca-Cola'  bot- 
tle has  'Coca-Cola  Bottling  Company'  on  it.  I  Be- 
lieve it  has  on  the  bottom,  Trade-Mark  registered, 
or  something  like  that, — great  big  'Coca,'  and  an- 
other big  'C.  and  the  rest  of  the  letters  small.  If 
they  ask  for  the  bottle  I  will  show  them.  Some 
people  want  it  out  of  the  bottle.  They  will  take  it 
up  and  look  at  it,  some  people  do,  and  want  'Dope,' 
and  some  j^eople  call  for  'Maud  Muller,'  and  some 
say  give  me  a  'Koke.'  "  (Rec,  1048-9). 
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LUKE  POOUK,  l)ar  tciKk'r,  Chattanooga,  Teiin. : 

''I  have  dispensed  a  general  line  of  soda  water, 
red  and  white,  ginger-ale,  'Digestol,'  'Coca-Cola,' 
'Kye-Ola,'  'Gay-Ola!'  'Ala-Cola,'  'Xerve-Ola,'  'Koke' 
and  'Gay-Nol.'  Most  all  'coke'  drinks  have  the  same 
color.  "'''  *  *  I  have  known  of  these  other  drinks  on 
the  market  similar  to  Coca-Cola  about  ten  years. 
Customers  in  asking-  for  the  different  cola  drinks 
ask  for  a  'dope,'  or  a  'shot,'  or  a  'sniff','  or  different 
things.  When  they  ask  for  those  things  I  give  them 
most  any  kind  of  a  'coke  drink  we  have  on  hand, 
I  mean  by  'coke'  drink  any  that  is  put  up  in  a  black 
bottle, — 'Koke,'  'Gay-Ola,'  'Nerve-Ola,'  'Coca-Cola,' 
— these  cola  drinks.  I  have  customers  come  in  and 
ask  for  'coke;'  I  ser\e  them  just  whatever  we  have 
on  hand,  if  they  do  not  specify.  If  they  call  for 
'Koke,'  whichever  way  you  spell  it,  we  give  it  to 
them ;  if  we  don't  have  it  we  tell  them  what  we  have. 
The  same  applies  to  'dope.'  In  dispensing  these 
drinks,  we  just  set  up  a  glass  and  a  bottle  to  them 
so  they  can  see  the  bottle.  The  name  'Coca-Cola' 
is  on  the  'Coca-Cola'  bottle.  Some  of  the  others 
have  names  on  the  bottle  and  some  don't.  There  is 
no  way  for  our  customers  to  know,  when  they  come 
and  ask  for  'do])e,'  the  drink  they  are  getting-  with- 
out it  is  'Coca-Cola;'  'Coca-Cola'  uses  their  own 
bottles  and  these  otJier  coke  coinf^aiiies,  most  of  them 
use  bottles  they  j)ick  up, — almost  all  of  them, — and 
you  may  get  a  case  with  a  dozen  different  names  on 
the  l)ottles.  The  'Coca-Cola'  bottles  have  'Coca- 
Cola'  on  them.  '^  '''  '''  When  a  customer  comes  into 
our  establishment  and  asks  for  a  'coke,'  I  do  not 
understand  that  he  has  made  a  definite  and  specific 
re(|uest  on  me  for  'Coca-Cola'  and  nothing  else." 
(Rec,  1060-61). 
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J,  C.  McDonald,  bar  tender,  Chattanooga,  Tenn. : 

"I  handle  soft  drinks  in  my  business.  I  have 
'Coca-Cola,'  'Sinalco,'  'Poinsetta.'  I  did  handle 
'Coca-Cola,'  but  not  since  I  have  been  in  business  for 
myself, — that  has  been  six  or  eight  weeks.  I  have 
got  'Koke'  since  I  have  ben  in  business  here,  when 
in  business  wdth  other  people  we  had  'Coca-Cola'  for 
a  while.  We  had  'Ala-Cola,'  'Maud  Muller/  'Tru- 
Cola.'  (Rec,  1067-8).  *  *  *  I  have  customers  come 
into  our  place  of  business  and  ask  for  'dope.'  When 
they  ask  for  'dope'  I  give  them  anything  I  have  got 
in  the  line  of  a  cola  drink.  I  understand  when  they 
call  for  a  'do])e,' — no  particular  brand,  unless  they 
call  for  the  particular  brand.  I  never  had  a  cus- 
tomer refuse  any  of  the  other  cola  drinks  we  have 
dispensed,  other  than  'Coca-Cola,'  when  he  asked 
for  it  as  a  'dope,'  on  the  ground  that  it  was  not  what 
he  asked  for.  *  *  *  Customers  do  not  come  and  ask 
for  a  cola  drink  by  any  other  name  besides  those 
I  have  mentioned, — they  say  'coke,'  'dope,'  some- 
times 'shot,'  something  like  that.  I  understand  they 
want  auyfJiing  in  the  cola  line,  and  T  give  them  what 
I  have  got.  I  do  not  consider  the  name  'coke,'  or  the 
name  'dope,'  is  a  s])ecific  and  definite  name  for  'Coca- 
Cola,'  and  no  other  drink."  (Rec,  1068-9). 

W.  M.  POLLOCK,  Bottler,  Nashville,  Tenn. : 

"We  bottle  'John  D.  Fletcher's  Coke  and  Cola' 
flavors.  That  is  the  only  drink  we  bottle.  The 
name  of  our  concern  is  the  Nashville  Bottling 
Works.  I  have  bottled  other  cola  drinks.  We  bot- 
tled the  'Coca-Nola,'  'Rye-Ola,'  'Gay-Ola,'  'Mi-Ola,' 
'Star-Cola,'  and  bottled  other  drinks,  and  I  have  had 
several  samples  of  different  drinks  bottled  at  differ- 
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ent  places.  I  have  heard  of,  I  guess,  about  40  or  50, 
— something  Hke  that, — (HlTerent  cola  drinks.  (Rec, 
1198-9).  *  *  *  I  have  heard  'coke'  and  'dope,' — 
well,  mighty  near  ever  since  I  can  remember  a  cola 
drink.  I  have  heard  'coke'  called  more  than  I  have 
'dope."  These  words,  as  ai)plied  to  a  soft  drink, — 
I  think  they  mean  a  cola  drink.  That  is  what  I  mean 
when  I  call  for  them.  I  go  into  a  soda  fountain 
and  ask  for  a  'coke'  or  a  'dope'  mighty  near  every 
day;  I  expect  to  get  a  cola  drink.  I  do  not  expect 
any  particular  cola  drink,  because  it  don't  make  no 
difference  just  so  I  get  a  cola  drink, —  a  caffeine 
drink.  When  I  go  in  and  ask  for  a  'coke'  or  a  'dope,' 
I  do  not  consider  that  I  am  making  d  definite  and 
specific  re(|uest  upon  the  soda  dispenser  for  'Coca- 
Cola'  and  nothing  else,  just  so  he  gives  me  a  cola 
drink  to  (|uench  my  thirst  is  all  I  care  about.  I  am 
not  i)articular  about  what  he  gives  me.  The  people, 
in  ordering,  call  for  'cola,'  and  sometimes  thev  use 
'coke.'  We  have  had  written  orders  call  it  'C-o-k-e.' 
*  *  *  I  have  one  at  the  house,  I  do  not  know,  the 
secretary  may  have  some  more  in  his  safe;  I  expect 
he  has.  *  *  *  I  do  jiot  regard  'coke'  and  'dope'  as 
meaning  any  certain  one."     (Rec,  1201-2). 

LEE    HAGAX.    manufacturer    of    "Ko-Xut"    and 
Afri-Cola."  Atlanta: 

"Engaged  in  manufacturing  syrups  and  soda  wa- 
ter for  about  27  years.  I  am  now  manufacturing 
just  a  general  line,  ginger  ale,  root  beer,  'Lemo- 
Lime,'  'Ko-Xut,'  'Afri-Cola.'  *  "-^  *  I  have  known 
of  cola  drinks, — these  caffeine  drinks, — not  count- 
ing Coca-Cola,  for  about  16  years.  I  got  into  the 
'Afri-Cola'  16  years  ago.  *  *  *  J  have  heard  the 
words  'coke'  and  'dope.'    The  first  time  I  heard  such 
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expressions  was  when  I  first  became  connected  with 
the  'Afri-Cola'  business.  I  heard  that  expression 
Ihrough  our  traveHng  man,  Mr.  Harris.  We  re- 
ceived an  (M'der  from  a  customer  of  ours  in  Mem- 
phis, I  beheve  it  was,  to  ship  a  keg  of  'dope.'  I  did 
not  know  what  it  was.  I  asked  Mr.  Ferris  [Harris] 
about  it,  and  he  said  that  was  a  name  they  called  the 
cola  drinks  in  Memphis.  '■'  *  '^  I  had  never  heard 
the  word  'dope'  applied  to  soda  fountain  beverages 
before  that  time.  There  was  a  concern  here  in  At- 
lanta once  that  used  to  put  out  a  product  under  the 
name  of  'Dope,' — the  name  of  that  concern  was 
'Dope  Company.'  I  think  they  labeled  their  bot- 
tles 'Do]ie,'  they  advertised  their  product  in  Atlan- 
ta; I  do  not  remember  how  extensively.  It  was  a 
caffeine  drink,  one  of  these  cola  drinks.  It  was 
similar  in  color  and  tast-e  to  'Coca-Cola.'  This  con- 
cern in  Atlanta  put  out  these  goods  under  the  name 
of  'Dope'  12  years  ago,  to  the  best  of  my  recollec- 
tion. (  Rec,  1293-4)  =^'  "^  '^  I  knew  of  the  words  'coke' 
and  'dope'  as  applying  to  this  class  of  beverages  long 
before  I  ever  heard  of  them  [defendants'  products]. 
*  *  *  The  first  time  I  heard  that  word  'dope'  was 
in  1899.  *  *  -^  I  conceive  [concede]  that  the  'Coca- 
Cola'  was  the  original  'cola  drink,  'coke'  drink,  or 
'dope'  drink,  and  their  advertisements  called  atten- 
tion to  it."  (Rec,  1298). 

C.  N.  BxA^KER,  a  bottler  for  16  years,  at  Newnan, 
Georgia : 

"I  have  bottled  'Cola-Queen,'  I  called  it,  and  'Mi- 
Cola,'  and  'Coca-Nola,'  'Rye-Ola,'  and  I  don't  know 
how  many, — every  drummer  that  come  along  I  had 
to  take  at  least  a  trial  package.  *  *  *  The  names 
the  purchasers  who  want  to  buy  a  bottle  of  this  stuff 
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use  in  asking  for  it, — some  will  call  for  a  *cola,' 
some  for  a  'dope.'  I  have  sold  many  a  one  for  'dope.' 
I  reckon  I  have  sold  a  fourth  of  what  I  put  up  for 
'dope.'  (Rec,  1407).  *  *  *  If  you  come  in  and  ask 
for  a  'dope,'  it  don't  make  any  difference  what  you 
have,  you  give  it  to  him, — I  do,  always  did.  I  never 
had  any  one  reject  what  T  gave  him  on  the  ground 
it  was  not  what  he  asked  for."  (Rec,  1408). 

R.  \y.  LOCIIRIE,  a  bar  tender,  ilirmingham,  Ala.: 

"1  tend  bar  at  the  Woodward.  '"  '''  "^  I  dispense 
soil  drinks  there,  and  cola  drinks,  also.  We  are 
handling  at  i)resent  'Nifli-Cola.'  Before  we  began 
handling  'Nifti-Cola,'  we  handled  'Cola-Nip'  and 
'Coca-Cola.'  There  is  a  label  on  this  'Nifti-Cola' 
bottle.  *  *  ''^''  I  think  it  is  blown  in  the  bottle,  and 
there  is  a  label  on  there, — a  diamond  shaped  label, 
^vith  'Nifti-Cola.'  It  is  a  little  yellow  diamond  shap- 
ed label  on  the  side  of  the  bottle.  *  *  *  Some  cus- 
tomers call  for  'a  cola," — what  they  want, — others 
call  for  'a  dope;'  they  come  in  and  say,  'give  me  a 
bottle  of  dope.'  When  they  come  in  and  say,  'give 
me  a  bottle  of  dope,'  I  give  them  what  I  handle,  I 
give  them  'Nifti-Cola.'  If  a  man  ordered  a  bottle 
of  'dope,'  I  would  give  him  anything  I  had  that  come 
under  that  head, — in  tliat  line  of  drink.  When  I 
was  handling  'Coca-Cola'  and  'Cola-Nip,'  when  a 
customer  came  in  and  asked  for  a  'dope,'  I  gave  him 
the  first  one  I  got  hold  of,  unless  he  specified  a  cer- 
tain one.  When  a  customer  comes  in  and  asks  for 
a  'dope,'  I  do  not  consider  that  he  has  made  a  defi- 
nite and  specific  demand  on  me  for  'Coca-Cola  '  I 
would  take  the  word  'dope'  myself  to  mean  a  drink 
that  would  come  under  the  head  of  cola  drinks,  soft 
drinks  in  that  line, — 'Coca-Cola,'  'Nifti-Cola,'  'Cola- 
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Nip,'  'Chero-Cola,' — anything, — that  is  my  own  idea 
on  that.  I  have  known  of  these  cola  drinks  ten 
years,  maybe  longer, — I  guess  longer  than  that.  *  * 

*  I  have  never  had  a  customer  reject  any  of  the 
cola  drinks  I  have  dispensed  when  he  asked  for  a 
'dope'  on  the  ground  that  it  was  not  what  he  asked 
for,  but  I  have  when  he  asked  for  certain  drinks  and 
I  told  him  the  difference.  I  have  had  them  come 
in  and  ask  for  certain  drinks  and  told  them  that  I 
did  not  have  that  drink,  but  tell  them  the  drink  I 
have  and  I  have  had  them  refuse  to  take  that  one. 
When  I  set  a  bottle  of  'Nifti-Cola'  up  on  the  coun- 
ter for  a  customer  he  ought  to  be  able  to  tell  that 
it  is  not  'Coca-Cola.'  I  could  tell  /;v  the  label."  (Rec. 
1339-1340). 

H.  O.  ADAMS,  retail  grocery  business,  Adamsville, 
Ala.: 

"I  know  J.  C.  Mayfield.     I  knowed  him  in  1903. 

*  '^  *  I  was  engaged  in  the  retail  business  at  Lit- 
tleton, Alabama,  selling  groceries,  fruits,  meats  and 
drinks.  I  bought  some  of  Mr.  Mayfield's  products. 
I  bought  'Celery-Cola'  and  the  drink — the  'Koke.' 

*  *  *    That  was  bottled  goods  I  got.  (Rec,  1343). 

*  *  *  I  am  still  in  business.  I  have  handled  dif- 
ferent products,  something  like  those,  'Wise-Ola' 
and  drinks  made  out  here  by  the  Pioneer  Bottling 
Works,  the  same  kind  of  stuff'.  They  don't  make 
nothing  but  'Coca-Lulu.'  *  *  *  That  was  when  I 
was  at  Littleton,  I  sold  that  stuff.  *  *  *  We  used 
to  handle  'Rye-Ola,'  'Wise-Ola,'  and  some  other 
kinds  of  drinks,  and  after  that  I  went  into  the  bot- 
tling business,  in  1907,  to  bottling.  I  was  bottling 
up  to  the  first  of  January.  I  shut  down.  There  was 
no  money  in  it  then.     We  bottled  what  you  call 
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'Queen-Ola'  and  'Wise-Ola.'  *  *  *  'Dope'  applies  to 
all  these  kinds  of  drinks."  (Rec,  1344-5). 

H.  L.  FISHER,  wholesale  li(|U()r  business,  Birming- 
ham, Ala. : 

"My  business  takes  me  around  the  bars.  *  *  *  I 
frecjuently  hear  the  names  people  use  in  asking  for 
drinks  around  the  bar.  **  *  The  bars  handle  all 
these  drinks  sold  here  in  the  market, — 'Rye-Ola,' 
'Coca-Cola,'  'Ala-Cola,'  and  this  'Dope,'  and  I  do 
not  know,  there  seem  to  be  eight  or  ten  of  them. 
I  have  known  of  these  cola  drinks,  it  seems  to  me 
like,  always,  but, — oh,  well,  I  can't  remember  when 
there  wasn't  any.  *  *  *  I  have  heard  people  ask  for 
a  'dope'  and  be  served  with  'Rye-Ola,'  or  these  other 
drinks.  I  never  heard  anybody  refuse  those  drinks 
as  not  what  he  asked  for  when  he  asked  for  it  as 
'dope.'  These  'cola'  drinks  are  all  labeled, — most 
of  them  have  the  name  on  the  cap.  *  *  *  I  sometimes 
go  in  and  ask  for  those  drinks  myself.  I  go  in  and 
say,  'give  me  a  bottle  of  'dope,'  and  I  get  anything 
that  he  gives  me, — I  am  not  expecting  any  certain 
thing.  *  *  *  From  my  experience,  my  hearing  peo- 
ple ask  for  these  different  drinks,  and  what  appears 
from  observing  the  custom  of  the  bars  here  in  Bir- 
mingham, I  do  not  consider  that  when  a  customer 
comes  in  and  asks  fos  a  'dope'  that  he  has  made  a 
definite  and  si)ecific  request  for  'Coca-Cola,'  because 
there  is  so  many  of  these  drinks  that  a  man  \vill  go 
in  and  ask  for  a  'dope'  and  take  any  one  of  them  that- 
is  handed  to  him."  (Rec,  1345-6-7). 

0.  C.  DKSOUCHET,  bar  tender,  Metropolitan  Hotel 
Bar,  Pnrmingham,  Ala. : 
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"We  handle  soda  pop  and  something  we  call 
'dope.'  I  lived  in  Louisville  about  nineteen  or  twen- 
ty years.  *  *  '*'  I  have  never  handled,  in  the  various 
places  I  have  worded,  any  other  cola  drink  but  'Co- 
ca-Cola,' and,  in  Louisville,  'Chero-Cola'  and  'Coca.' 
Well,  there  has  been  a  number  of  'Colas,'  with  a  lit- 
tle difference  in  the  latter  part  of  the  name, — in- 
stead of  making  it  'Coca-Cola,'  they  make  it  'Coca- 
soiiicthing,'  you  know.  I  have  known  that  'Coca- 
Cola,"  of  course,  first,  a  number  of  years  ago, — I 
do  not  know  just  how  long, — and  then  these  other 
drinks  came  out  later,  and  for  a  number  of  years 
I  have  handled  a  number  of  cola  drinks.  Custom- 
ers in  indicating  to  me  the  different  cola  drinks  they 
want,  some  of  them  call  for  a  'dope'  and  some  of 
them  call  for  a  'Coca-Cola,'  or  soda  pop, — but,  of 
course,  that  is  nothing  like  the  cola  drinks.  When 
they  come  in  and  ask  for  a  'dope,'  I  give  them  'Dope.' 
Before  I  commenced  to  handle  'Dope,'  when  they 
asked  for  'dope'  I  gave  them  anything  indiscrimi- 
nately,— any  of  the  other  drinks  I  had  there.  I  give 
them  anything.  In  our  business  we  consider  them 
all  'dope,' — the  whole  business.  (Rec,  1348-9).  *  *  * 
When  a  man  comes  in  and  asks  me  for  a  'dope,'  I 
give  him  'Dope,'  and  if  he  asks  me  for  'Coca-Cola' 
I  tell  him  I  have  not  got  'Coca-Cola,'  but  I  can  give 
him  some  'Dope.'  Sometimes  he  says  he  don't  want 
it,  and  sometimes  he  says,  'all  right,  give  me  that.' 
Customers  ask  for  'dope,'  using  the  word  'dope.'  I 
never  have  had  them  reject  what  I  gave  them  on 
'the  ground  that  it  was  not  what  they  asked  for.  At 
Louisville  customers  frequently  came  in  and  asked 
for  'dope.'  I  gave  them  something  besides  'Coca- 
Cola,' — some  of  the  other  cola  drinks.  I  done  that 
for  the  reason  of  the  price,  that  is  all, — not  on  ac- 
count of  the  goods, — that  is  'Coca-Cola'  costs  70 
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cents  up  there,  and  the  other  cost  50.  If  they  came 
in  and  asked  for  a  'dope,'  and  I  gave  them  some  of 
the  other  drinks,  I  considered  that  I  was  giving  them 
what  they  asked  for."     (Rec,  1350). 

is.  M.  TUCKER,  bar  tender,  Birmingham,  Ala.: 

"We  have  the  'Dope,'  'Cola-Nip,'  'Nifti-Cola,'  soda 
waters, — but  the  cola  drinks,  that  would  be  just  the 
'Cola-Nip'  and  'Nifti-Cola.'  *  *  *  We  use  another  soft 
drink,  named  in  the  Birmingham  business  just  'Dope.' 
Customers  indicate  these  cola  drinks  by  asking  for  a 

'dope,'  and  I  give  them  a  'dope.'  Sometimes  they  will 
ask  for  a  'cola'  or  a  'Coca-Cola,'  and  I  tell  them  I  have 
not  got  'Coca-Cola,'  but  I  will  give  you  a  'Cold-Nip'  or 
give  a  'Nifti-Cola,'  and  they  say,  'all  right.'  I  always 
tell  them  we  have  not  got  'Coca-Cola.'  They  wall  say 
give  me  a  'Nifti-Cola'  or  a  'Dope'  or  a  'Cola-Nip.'  When 
customers  come  in  and  ask  for  a  'dope,'  I  do  not  con- 
sider they  are  making  a  definite  and  specific  request  on 
me  for  'Coca-Cola.'  Some  people  will  not  drink  'Coca- 
Cola.'"     (Rec,  1353). 

OMER  REED,  bar  tender  at  Morris  Hotel  Bar,  Bir- 
mingham, Ala. : 

"We  handle  one  cola  drink  made  here  in  Birmingham, 
that  'Co?Co,'  spelled  'Co?Co.'  We  have  been  handling 
that  since  I  have  been  here.  Sam  Worcester  makes  that. 
'Dope'  is  the  only  name  we  have  for  it.  They  come  in 
and  ask  for  'dope.'  When  they  ask  for  'dope'  I  give 
them  that  'Co?Co.'  I  never  had  any  customers  reject 
that  'Co?Co'  when  asked  for  'dope'  on  the  ground  that 
it  was  not  what  they  asked  for.  There  is  nothing  on  the 
bottle  to  indicate  what  is  in  there,  only  on  the  crown, — 
'Co?Co'  on  the  crown.     When  our  customers  come  in 
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and  ask  me  for  a  'dope'  I  do  not  consider  that  they  are 
making  a  definite  and  specific  demand  on  me  for  'Coca- 
Cola.'  The  word  'dope'  means  to  me,  as  appHed  to  a 
soft  drink,  any  of  those  cola  beverages,  in  my  opinion. 
When  a  man  calls  for  'Coca-Cola,'  I  would  give  him 
'Coca-Cola'  if  I  had  it ;  I  would  not  give  him  'dope.'  We 
have  people  come  in  and  ask  for  a  'Coca-Cola.'  I  tell 
them  I  have  not  got  it.  They  will  say,  'give  me  a 
"dope."  '  "     (Rec,  1355). 

E.  D.  MONTGOMERY,  manager  of  the  Eastern 
Division  of  the  Southern  Bell  Telephone  Co.,  Birming- 
ham : 

"I  go  into  soda  fountains  now  and  ask  for  drinks  of 
that  kind.  I  sometimes  use  a  word  'dope'  in  asking  for 
these  drinks.  When  I  ask  for  a  'dope'  I  don't  know  what 
I  expect  to  get.  I  get  anything  in  that  line  of  beverage, 
— 'Chero-Cola,'  'Coca-Cola,'  'Koke,' — most  any  other 
drink  that  is  put  up  in  that  beverage,  because  they  handle 
so  many  different  grades.  *  *  *  I  do  not  consider,  when 
I  go  in  and  ask  for  a  'dope,'  that  I  am  making  a  definite 
and  specific  demand  for  'Coca-Cola.'  (Rec,  1358). 
*  *  *  I  happened  to  be  in  one  of  the  bars  and  asked  for 
a  'Coca-Cola,'  and  they  said,  'I  have  not  got  it,  I  can 
give  you  a  'dope.'  I  do  not  know  how  long  ago  that  was, 
— approximately,  say,  two  years."     (Rec,  1361). 

EDWARD  J.  OPLE,  an  employee  of  the  Southern 
Bell  Telephone  Co.,  Birmingham: 

"Cola  drinks  on  the  market  are:  'Chero-Cola,'  'Coca- 
Cola,'  and  several  different  bottled  drinks, — I  am  not 
familiar  with  the  adopted  name.  I  go  into  soda  foun- 
tains and  drink  those  drinks.  I  usually  walk  into  a  soda 
fountain,  or  saloon,  and  ask  for  a  'dope.'     When  I  ask 
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for  a  'dope'  I  expect  to  get  most  any  of  them.  I  mean 
by  a  'dope,'  several  different  bottled  drinks,  not  a  speciffic 
drink, — what  the  substance  of  it  is  I  can  notsay.  When 
I  go  into  a  soda  fountain  and  ask  for  a  'dope,'  I  do  not 
consider  that  I  am  asking  the  dispenser  specifically  and 
definitely  to  serve  me  with  'Coca-Cola. '  -''  *  *  If  I  were 
served  with  'Rye-Ola,'  or  'Ala-Cola,'  or  anything  of 
that  sort,  I  would  consider  that  I  was  getting  what  I 
asked  for."     (Rec,  1404-5). 

WILLIAM  DALTON,  manager  of  the  Health  and 
Accident  Insurance  Co.,  New  Orleans: 

"I  believe  my  personal  information  is  that  all  that 
stuff  goes  under  a  common  name  of  'dope'  or  'coke,' — 
all  those  drinks."     (Rec,  1559-60). 


Admissions  of  Plaintiff's  Witnesses. 

(a).— Those  who  admit  that  "Coke,"  "Dope," 
etc.,  mean  any  cola  drink. 

T.  J.  HAIZLIP,  a  retail  druggist.  Ft.  Worth,  Texas: 

*'You  asked  why  I  suppose  people  would  apply  the 
name  'dope'  to  one  dope  and  not  apply  it  to  all  the  other 
dopes;  well,  I  have  an  idea  they  apply  it  to  all  the  other 
dopes,  ^^es,  they  put  them  all  in  the  same  class,  if  they 
know  there  is  another  dope.  I  know  people  who  would 
come  in  and  say — if  they  asked  somebody  to  take  a  drink 
— 'Do  you  drink  Coca-Cola,  or  do  you  drink  Koke?' 
Well,  it's  all  dope,  anyway — what's  the  difference?  So 
go  ahead,  I  will  drink  with  you.'  "     (Rec,  1964). 
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J.  M.  PENLAND,  a  wholesale  druggist,  Waco, 
Texas : 

"Yes,  I  am  acquainted  with  the  fact  that  there  are 
various  drinks  on  the  market  similar  to  'Coca-Cola.'  I 
know  that  there  is.  Yes  sir,  I  class  those  drinks  as  dope, 
most  of  them.  *  *  *  I  don't  know  that  I  would  class  all 
of  them,  because  I  don't  know  about  them,  but  the  ones 
I  do  know  about  I  would  class  as  dope,  yes  sir."  (Rec, 
1980). 

J.  W.  HUGGINS,  a  "Coca-Cola"  bottler,  Murfrees- 
boro,  Tenn. : 

"I  do  not  know  that  I  can  give  you  the  correct  definition 
of  the  word  'dope'  but  I  take  it  as  meaning  something 
like  opium  or  morphine,  something  of  that  kind-that 
would  be  my  idea  about  it.  *  *  *  Q.  What  does  the 
word  coke  ordinarily  mean  to  you?  *  *  *  A.  Well, 
it  carries  wath  it  very  much  the  same  meaning  that  I 
gave  you  for  dope,  to  me,  to  my  mind.  *  *  *  If  it  has  any 
meaning  it  is  more  like  a  'coke-fiend,'  or  a  'dope-fiend' 
or  something  like  that.  Oh,  yes,  I  have  heard  of  a  'coke- 
fiend.'  Oh,  yes,  sir,  I  have  heard  of  a  person  taking  mor- 
])hine  or  cocaine — anything  like  that — and  referring  to 
them  as  'coke- fiends,'  oh,  yes,  sir.  Yes,  I  have  under- 
stood that  these  cola  drinks  had  some  kind  of  drug  in 
it  of  that  kind,  some  kind  of  narcotic.  Yes,  sir,  I  have 
heard  it  said  that  thev  had  cocaine  in  them."  Rec, 
2017-18). 

S.  B.  CHRIST^^  a  "Coca-Cola"  bottler,  Murfrees- 
boro,  Tenn. : 

"Yes,  sr,  I  have  heard  of  a  person  who  used  cocaine; 
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I  have  heard  them  referred  to  as  a  'dope-fiend,'  and  I 
have  also  heard  them  called  cocaine  fiends.  (  Rec,  2301 ) . 
=;:  *  *  >^'gj,^  ^-j.^  ^^g  called  our  drink  [made  from  'Nerve- 
Ola'  syruj)|  'coke'  in  1^^02.  All  of  us  at  the  factory 
called  it  coke,  and  the  men  that  worked  at  the  factory, 
and  the  i)eo])le  in  general, — our  customers.  The  fact  of 
the  business  is  they  call  all  of  these  drinks  'coke'  at 
limes.  These  cola  drinks  are  generally  known  as  'cokes' 
and  'dones.'   '     -:  Re-.,  2304). 

JOHX  M.  P.OllKH,  a  "Coca-Cola"  jobber.  St.  Louis. 
Mo.,  and  former  manufacturer  of  "Orin-Cola." : 

"We  created  a  demand  for  our  drink  under  the  name 
of  'Orin-Cola.'  I  place  that  beverage  in  the  class  which 
J  designate  as  cola  drinks.  It  was  known  as  'dope'  also." 
(Rer.^.  2046). 

CLAUD  W.  HICKEL,  formerly  a  dispenser  of  a 
number  of  dope  drinks  at  Ocala,  Florida,  now  of  Charles- 
ton, \V.  Va. : 

"A  majority  of  the  customers  of  the  Anti-Monopoly 
Drug  Store  could  tell  the  difiference  between  the  drinks 
that  we  were  selling  and  'Coca-Cola.'  *  *  *  The  reason 
why  I  know  that  a  majority  of  them  could  tell  the  dif- 
ference between  the  drinks  we  sold  and  'Coca-Cola'  is 
because  they  would  tell  me  so.  We  had  some  customers 
that  canre  there  every  day  or  two  to  our  place  and  they 
us'.ially  came  to  our  fountain.  The  majority  of  our  cus- 
tomers.— whai  1  mean,  regular  customers, — don't  ask 
for  'Coca-Cola' ;  they  asked  sometimes  for  'dope'  and 
sometimes  'coke,'  but  thev  knew  thev  w^ere  not  getting 
'Coca-Cola.'  Rec,  2066-7).  *  '^  *'  We  called  them 
'dope,'   'coke' — whatever   the  customer  asked   for.     Q. 
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What  names  did  you  use  to  classify  those  drinks?     A. 
We  generally  called  them  'dope.'  "    Rec,  2065). 

GEORGE  L.  SEIBERT,  a  soda  dispenser,  Mobile, 
Alabama : 

"Any  one  taking  cocaine,  you  call  that  'dope,'  and  it 
means  a  drug  on  the  order  of  cocaine,  that's  the  only 
way  I  have  heard  of  it,  and  a  drink  something  on  the 
order  of  'Coca-Cola.'  *  *  *  You  ask  if  there  is  any 
other  drink  I  know  of  called  'dope';  well,  only  on  the  or- 
der of  'Coca-Cola.'  Yes,  sir,  any  drink  on  the  order  of 
'Coca-Cola  is  called  'coke'  and  dope.'  "     (Rec,  553). 

/JOHN  W.  GRAHAM,  a  soda  dispenser,  Mobile,  Ala. : 

"When  I  got  experience,  a  man  came  in,  asked  for 
'coke,'  nine  times  out  of  ten  he  wants  'Coca-Cola.'  " 

iWhat  does  he  want  the  tenth  time? 

O.  P.  BLAND,  a  confectioner.  New  Orleans,  La.: 

"Now,  I  want  to  tell  you,  if  I  handled  'Koke"  or  any 
thing  they  call  'do]:)e,'  and  I  handled  'Coca-Cola' — I 
handled  all  three — and  a  man  came  in  and  ask  for  'koke'  I 
would  give  him  'Koke,'  if  he  asked  for  'dope'  I  would 
give  him  'Dope,'  if  he  asked  for  'Coca-Cola'  I  would  give 
him  'Coca-Cola,'  but  I  handle  only  the  one,  and  conse-^ 
quently  I  give  him  only  that."     ( Rec,  670). 

O.  M.  BROWN,  a  drug  clerk.  Oriental  Drug  Store, 
Dallas,  Texas: 

"About  three  weeks  ago  at  the  request  of  the  'Coca- 
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Cola'  representative,  Mr.  Peace,  I  put  on  a  test  at  the 
Oriental  Drug  Store,  of  our  customers  coming  in.  Q. 
Well,  now  what  proportion  of  these  people  that  called 
for  'coke'  during  the  time  that  test  continued,  wanted 
'Coca-Cola' — that  called  for  'coke'?  A.  Well,  half  of 
thcui  any  ivay."     (Rec,  764). 

What  (lid  the  otlicr  half  zcaiiff 

(b). — All  the  rest  of  plaintiff's  witnesses  admit 
they  do  not  know,  and  are  in  no  position  to 
know,  whether  or  not  the  slang  expressions, 
"coke,"  "dope,"  etc.,  are  used  to  indicate  the 
maker  of  the  article,  or  merely  to  describe  its 

characteristics. 

J3AVE  S.  BAUER,  a  retail  druggist,  Mobile,  Ala.: 

''No,  sir ;  you  did  not  understand  me  to  say  that 
I  carried  no  other  soft  drink  but  'Coca-Cola' ;  I  said 
no  other  cola  drinks.  Rec,  538).  *  *  *  No,  sir; 
I  don't  know  the  names  the  public  use  in  calling  for 
these  numerous  cola  beverages.  (Rec,  542).  *  *  * 
No,  sir;  I  don't  know  the  names  by  which  the  pub- 
lic asks  for  these  drinks  of  that  class.  I  don't  know 
whether  they  ask  for  those  drinks  by  the  name  of 
'dope'  and  'coke,'  or  not.  No,  sir;  I  don't  know 
whether  'coke'  and  'dope'  are  also  nicknames  for 
tho.se  drinks.     (Rec.  543)." 

G.  H.  UPCHURCH,  a  retail  druggist.  Mobile,  Ala. 
(Rec,  525): 

"No.  sir;  I  have  never  handled  any  other  bever- 
ages similar  to  'Coca-Cola.'  I  have  never  handled 
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any  other  cola  beverages  except  *Coca-Cola.'  No,  sir ; 
I  have  never  seen  any  other  cola  Ijeverages  bought 
or  sold.  *  *  *  No,  sir ;  I  don't  know  what  names  the 
public  use  in  asking  for  these  beverages.  *  *  *  I 
don't  know  whether  the  public  calls  for  these  bever- 
ages under  the  names  of  'coke'  or  'dope.'  " 

E.  R.  ALBRIGHT,  a  retail  druggist,    Mobile,    v\la. 
(Rec,  550): 

"No,  sir;  we  don't  handle  any  other  drink  now 
except  'Coca-Cola,'  and  so,  of  course,  I  don't  know 
what  the  users  of  other  drinks  call  their  particular 
drink." 

GEORGE  L.  SEIBERT,  a  soda  dispenser,  Mobile, 
Ala.    (Rec,  554): 

"No,  sir;  we  don't  handle  any  other  cola  drinks 
at  our  fountain  except  'Coca-Cola.'  I  have  never 
heard  anybody  ask  for  any  other  cola  drinks  than 
Coca-Cola." 

ROBERT  W.  ELLIOTT,  a  soda  dispenser.  Mobile, 
Ala.    (Rec,  565): 

"Of  course,  we  don't  handle  any  other  cola  drinks. 
Yes,  sir;  I  am  entirely  a  'Coca-Cola'  man,  and  so  is 
my  establishment, — that  is,  we  sell  nothing  on  that 
order  except  'Coca-Cola.'  *  *  *  Of  course,  I  don't 
know  what  other  peo])le  call  their  particular  dope,  or 
their  particular  drink,  rather;  I  don't  know  whether 
they  call  for  these  drinks  as  'coke'  and  'dope,'  or 
not ;  nor  do  I  know  whether  or  not  'dope'  and  'cope' 
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are  common  names  for  cola  beverages  as  a  class." 
(Rec,  566). 

I.  I).  WOOD,  a  retail  dru-gisl,  Mobile,  Ala.     (Rec, 
570-3): 

"No,  I  have  not  handled  any  other  cola  drinks  in 
my  place, — nothing-  but  the  'Coca-Cola,'  and  a  stuff 
called  'Do])e'  and  'Koke.'  No,  sir;  I  don't  know 
what  other  j)eople  call  their  particular  drinks.  *  *  * 
No,  sir;  I  don't  know  what  people  \vould  say  when 
they  call  for  them.  *  *  *  No,  sir ;  I  have  never  heard 
of  any  cola  drinks  on  the  market  but  the  'Dope'  and 
'Koke'  products.  I  don't  know  what  names  the 
trade  calls  for  in  the  retail  drug  stores.  I  don't 
know  whether  or  not  they  call  for  these  other  cola 
drinks  under  the  names  of  'dope'  and  'coke.'  *  *  * 
I  have  been  in  the  'Coca-Cola'  business  all  my  life, 
and  have  handled  nothing  but  'Coca-Cola'  except 
this  product  previously  mentioned,  and  only  a  gallon 
of  that.  Of  course,  I  don't  pretend  to  know  the 
names  the  trade  uses  in  calling  for  the  other  drinks 
of  a  similar  character." 

J.  M.  PENLAND,  a  wholesale  druggist.  Waco,  Tex. 
(Rec,  1981-2): 

"I  don't  know  the  nicknames  by  which  the  ])ublic 
asks  for  other  cola  drinks.  I  don't  know  whether 
they  ask  for  those  drinks  by  'dope,'  'shot  in  the  arm,' 
and  these  other  names,  or  not.  I  have  been  a  regular 
dealer  in  handling  'Coca-Cola'  all  the  time,  and,  of 
course,  not  having  handled  or  dealt  in  the  other 
cola  drinks,  1  haven't  paid  (my  attention  to  the 
other  people  handling  the  other  trade  in  the  other 
drinks.     I  haven't  had  an  opportunity  to  observe 
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them.  Not  having  deaU  in  any  other  drink  similar 
to  'Coca-Cola,"  I  am,  of  course,  not  familiar  with 
the  customs  and  habits  of  the  trade,  and  customers, 
and  the  names  they  use  in  asking  for  those  different 
drinks  in  soda  fountains.  I  am  not  familiar  with 
the  preparations  to  any  extent." 

T.  J.  HAIZLIP,  a  retail  druggist,  Fort  Worth,  Tex. 
(Rec,  1966): 

"Well  n()^^ ,  I  don't  know  \\hat  nicknames  the  pub- 
lic commonlv  ap|)lies  to  other  cola  beverages  at  foun- 
tains where  they  are  served,  or  what  beverages  they 
v/ant  when  they  ask  for  'coke'  and  'dope'  at  other 
fountains." 

GEORGE  S.   MORSE,  a  retail  druggist,  New  Or- 
leans, La.     (Rec,  647) : 

"No,  sir;  I  have  handled  none  of  the  other  sort 
of  drinks.  *  *  *  Of  course,  I  don't  know  what  the 
'other  soft  drinks  are,  or  what  names  the  habitues 
call  for  them  under.'' 

CECIL  V.  RODGERS,  a  retail  druggist,  Dallas,  Tex. 
(Rec,  737-8): 

"I  have  never  seen  any  other  similar  drink  to 
'Coca-Cola.'  *  *  *  Ves,  sir;  my  establishment  is 
well  known  as  keeping  'Coca-Cola.'  It  has  always 
enjoyed  that  reputation,  and  my  customers  are 
'Coca-Cola'  customers.  I  have  had  them  verv  often 
to  make  the  remark  that  they  would  walk  two  or 
three  blocks  out  of  the  way  because  they  knew  they 
were  going  to  get  genuine  'Coca-Cola.'     Of  course. 
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I  cater  t  them,  t  keep  regular  habitues  of  'Coca- 
Cola/ — try  to  keep  a  regular  trade  as  regular 
habitues  of  'Coca-Cola.'  " 

JACOB  SCPIRODT,  a  retail  druggist,  Dallas,  Tex. 
(Rec,  742-4): 

"Ves,  sir;  1  mean  by  that  I  have  handled  no  other 
similar  drink, — nothing  similar  to  'Coca-Cola,' — 
and  never  have.  My  custom  is  built  up  as  a  'Coca- 
Cola'  custom  in  that  ])articular  line,  and,  of  coin"se, 
I  try  to  keep  it,  and  they  so  understand  that  I  am 
catering  to  the  'Coca-Cola'  taste  and  custom.  *  *  * 
I  know  that  drinks  are  served  that  are  similar  to 
'Coca-Cola'  at  other  fountains, —  *  *  h-  j  h^ve 
drunk  some  of  them,— I  have  no  ex])erience  of  my 
own  knowledge  to  know  what  the  run  of  the  cus- 
tomers call  for.  We  don't  buy  anything  that  looks 
like  'Coca-Cola'  but  'Coca-Cola.'  " 

CHARLES   R.   SMITH,   a   retail   druggist.    Dallas, 
Texas  (Rec,  747): 

"Yts,  sir;  my  store  is  recognized  as  a  'Coca-Cola' 
store;  I  mean  by  that,  that  I  handle  'Coca-Cola'  to 
the  exclusion  of  other  similar  drinks." 

j.   \V.   ARRAXT.  a   retail   druggist,   Dallas,   Texas. 
(Rec,  749): 

"We  have  the  reputation  of  being  the  largest  dis- 
l)enser  of  'Coca-Cola'  in  Dallas,  and  we  handle  large 
quantities  of  it.  We  make  that  our  specialty,  and 
since  we  cater  to  it,  we  want  that  custom  and  we 
certainly  do  keej)  it.  *  *  *     Our  customers,  of  course, 
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are  'Coca-Cola'  customers ;  they  come  there  because 
ihev  know  they  can  get  'Coca-Cola'  there.  *  *  * 
Everybody  in  l^allas  knows  they  can't  get  anything 
but  'Coca-Cola"  from  me.  No  soft  drinks  similar 
to  that  are  carried.  *  "  *     No  cola  drinks." 

A.  M.  TIMMS,  a  retail  druggist,  Dallas,  Texas   (Rec, 
754): 

"I  don't  handle  anything  else  except  'Coca-Cola.' 
I  don't  handle  anything  else  of  that  class, — any  rival 
drink,  cola  drink." 

JAMES  ROGERS,  a  retail  druggist,  Dallas.  Texas. 
(Rec.  7S5-6): 

''Yes,  sir;  I  know  from  the  financial  side  that  I 
have  a  very  large  'Coca-Cola'  business.  In  our 
fountain  \^e  specialize  on  that  to  a  certain  extent 
*  *  *  No.  sir;  we  haven't  carried  any  other  rival 
cola  drinks, — those  that  claim  to  be  in  the  same 
field  as  'Coca-Cola' ;  we  don't  handle  anything  else." 

S    V.  ALTHOFF,  a  soda  dispenser,  Dallas,  Texas. 
(Rec,  763): 

"We  are  not  selling  any  drink  of  the  same  nature 
at  the  Owl  Drug  Company.  We  handle  'Coca-Cola' 
exclusively.  *  *  *  Yes,  sir;  our  customers  are 
'Coca-Cola'  customers.  They  come  to  us  because 
they  know^  we  sell  it.  It  is  our  boast,  our  brag  that 
we  dispense  pure  'Coca-Cola,'  and  nothing  but  pure 
'Coca-Cola.'  " 
O.  M.  BROWN,  soda  dispenser,  Dallas,  Texas  (Rec, 

764) : 
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"No,  sir;  we  don't  handle  any  other  rival  drink 
of  'Coca-Cola,' — that  is,  any  drink  of  the  same 
general  kind." 

E.  B.  THOMAS,  a  retail  druggist,  (  Rec,  771 ) : 

"Xo,  sir;  I  carry  no  other  drinks  of  the  kind  of 
'Coca-Cola.'  other  than  'Coca-Cola.'  " 

C.  I).  KJXGSTON,  a  retail  druggist.  (Rec.  792)  : 
"I  have  handled  'Coca-Cola'  altogether. — nothing 
but  Coca-Cola." 

F.  L.   SKILLER,  a  retail   druggist,   Dallas.   Texas. 
(R.JC.,  795): 

"I  handle  'Coca-Cola'  strictly,  and  don't  handle 
anything  else." 

J.  F.  REDDING,  a  retail  druggist.  Atlanta,  Ga.   (  Rec, 
479): 

"No.  sir;  I  have  never  handled  any  other  beve- 
rages similar  to  'Coca-Cola'  other  than  'Coca-Cola.' 
*  *  *  Why.  no,  sir;  I  don't  know  as  I  do  know  of 
any  similar  beverage  to  'Coca-Cola'  that  is  being 
sold  in  Atlanta.  *  *  *  I  could  not  sav  they  are  on 
the  market  because  I  don't  handle  thein.  Probably 
they  are,  but  I  don't  know  that." 

W.  A.  MEDLOCK,  a  retail  druggist.  Atlanta,  Ga. 
(Rec,  483-4): 

"I  am  a  regular  customer  of  the  Coca-Cola  Com- 
pany. *  *  *     ^^()u  ask  if  I  have  ever  seen  anv  kees 
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or  barrels  in  which  the  other  cola  beverages  on  the 
market  are  shipped;  we  don't  handle  any  other 
kind." 

LINTON  STEPHENS,  a  retail  druggist,  Atlanta  Ga. 
(Rec,  486): 

"No,  sir;  I  have  never  handled  anything  else  bnt 
'Coca-Cola'  at  my  fountain.  *  *  *  I  never  did 
handle  anything  but  'Coca-Cola'  at  the  fountains 
where  I  worked." 

T.  C.  MARSHALL,  a  retail  druggist,  Atlanta,  Ga. 
(Rec,  495): 

"Yes,  sir ;  I  have  heard  of  other  beverages  similar 
to  'Coca-Cola'  asked  for  at  soda  fountains, — but  we 
never  did  sell  them  at  all." 

j   B.  PENDTRGAST,  a  retail  druggist,  Atlanta,  Ga. 
(Rec,  497): 

"We  have  no  other  similar  beverage  in  our  foun- 
tain but  'Coca-Cola.'  No,  sir;  we  haven't  any  other 
so-called  cola  or  caffein  containing  beverage  in  our 
fountain." 

E.  EWER,  a  retail  druggist,  Dallas,  Texas.     (Rec, 
808) : 

"No,  I  carry  no  other  drink  of  that  kind  but  'Coca- 
Cola,'  at  my  fountain." 

W.  H.  RAMSEY,  a  retail  druggist,  Dallas,  Texas. 
,Rec,  820): 
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"No,  sir;  I  don't  serve  any  other  drinks  of  that 
kind  but  'Coca-Cola.'  " 

J.  B.  SMITH,  a  retail  druggist.  Dallas,  Texas.     (Rec., 
825): 

"We  have  never  sold  nothing  but  'Coca-Cola.'  ' 

T.  J.   BRITTOX,  a   retail   druggist,   Dallas,   Texas. 
831):* 

"I  have  sold  nothing  but  'Coca-Cola'  all  my  life.'' 

Ei^'WARD  T.  LAXGAN,  a  lunch  room  proprietor, 
but  formerly  a  soda  dispenser,  Chicago.     (  Rec,  894)  : 

"For  the  last  twelve  years  I  should  say  I  have 
sold  'Coca-Cola.'  *  *  *  I  haven't  dispensed  any 
of  this  great  number  of  cola  drinks  that  are  on  the 
market."     (Rec,  897). 

F.  M.  GREEX,  a  retail  druggist,  Atlanta,  Ga.    (Rec, 
454): 

"Xfo,  sir;  I  have  never  handled  any  other  drink  at 
my  soda  fountain  that  tasted  anything  like  'Coca- 
Cola.'  I  have  been  a  customer  of  the  Coca-Cola 
Company  of  Atlanta,  Ga.,  ever  since  I  began  to 
handle  that  stuff." 

I.  L.  JAMES,  a  retail  drtiggist,  Atlanta,  Ga.     (Rec, 
461 ) : 

"N^o,  sir ;  I  have  never  handled  any  other  cola  or 
caffein  containing  beverage  except  'Coca-Cola.'  " 
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ALEXANDER  CRUICKSHANK,  proprietor  of  a 
cigar  store  and  soda  fountain,  Atlanta,  Ga.   Rec,  463) : 

''Yes,  sir;  we  dispense  'Coca-Cola.'  *  *  *  The 
other  drinks  we  serve  at  our  fountain  are  lemon 
and  lime,  vanilla  soda,  orange-ade,  chocolate,  root 
beer,  &c." 

J.  D.  T.  LAWRENCE,  a  retail  druggist,  Atlanta,  Ga. 
(Rec,  471): 

"I  never  had  anything  else  that  was  made  for 
'Coca-Cola.'  " 

DAVID  G.   WISE,  a  retail  druggist,   Atlanta,   Ga. 
(Rec,  476) : 

"No,  I  never  handled  any  drink  simiar  to  'Coca- 
Cola'  since  I  have  been  in  business, — none  of  the 
so-called  cola  beverages  or  caffein  containing  beve- 
rages. Oh,  yes,  I  have  been  quite  a  good  steady 
customer  of  the  Coca-Cola  Company  all  the  time, 
very  much  so, — we  get  a  very  nice  rebate  at  the  end 
of  the  year." 

JOHN  NEHOS,  proprietor  of  a  soda  fountain,  At- 
lanta, Ga.     (Rec,  512): 

"Oh,  no,  I  have  never  had  any  other  drink  of  a 
tate  and  color  similar  to  'Coca-Cola.'  " 
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SCHEDULE  XIII. 

Defendants'  Goods  Have  Not  Been  Passed  Off 
As  Plaintiff's  Goods. 

In  Plaintiff's  Schedule  6  under  the  caption  "The  prod- 
uct of  the  Koke  Company  has  been  systematically  and 
habitually  sold  to  the  public  as  Coca-Cola,"  plaintiff  cites 
only  two  witnesses  whose  testimony  tends  in  the  slightest 
degree  to  support  the  pretentious  claim  thus  made, 
namely,  J).  P.  English  and  B.  W.  Fuller,  the  former 
now  an  exclusive  dealer  in  "Coca-Cola,"  and  the  latter 
now  a  soda  (lis])enser  in  an  exclusive  "Coca-Cola"  es- 
tablishment. 

There  is  no  pretense  that  defendants  had  any  sort  of 
knowledge  of  the  alleged  circumstances  these  two  parties 
relate,  or  that  defendants  are  in  any  manner  responsible 
for  what  they  say  occurred.  -If  their  statements  could 
be  accepted  as  true  and  taken  at  their  full  face  value, 
what  they  say  would  not  sustain  the  extravagent  claim 
that  defendants'  goods  have  been  "'systematically  and 
habitually  sold  to  the  public  as  'Coca-Cola," — at  best  it 
would  only  go  to  show  that  in  two  isolated  cases,  w^holly 
unknown  to  the  defendants,  a  dishonest  drug  clerk  in 
instance,  and  a  dishonest  soda  jerker  in  another,  served 
patrons  of  the  fountains  where  they  were  employed  with 
defendants'  goods  when  "Coca-Cola"  was  asked  for,  and 
that  in  one  case  this  practice  continued  only  about  a 
month  before  it  was  stopped  by  the  management,  while 
in  the  other  it  continued  about  two  and  a  half  months, 
when  it  was  entirely  discontinued.  Of  course,  defend- 
ants could  not  be  held  responsible  for  that  a  dishonest 
drug  clerk  or  soda  jerker,  or  even  a  dishonest  retail 
dealer,  might  do  without  their  knowledge,  consent  of  ac- 
quiescence, and  without  aid,  suggestion  or  inducement 
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from  them.    Coca-Cola  Co.  vs.  Branhain,  et  al,  216  Ped., 
26A;Mimim  vs.  Kirk,  40  Fed.,  589. 

But  as  a  matter  of  fact,  the  stories  these  two  young- 
sters tell  are  of  exceeding  doubtful  occurrence. 

English  says  he  was  employed  at  the  Palace  Drug 
Company,  Dallas,  Texas,  from  May  1st  to  December 
1st,  1913.  (Rec,  803);  that  J.  G.  Pyle  was  manager 
only  until  July  15th,  1913,  when  Messrs.  Florence  & 
Nossick  took  over  the  business,  and  thereafter  carried 
"Coca-Cola"  exclusively.  (Rec,  802).  He  says  that 
during  the  two  and  a  half  months  that  Pyle  was  man- 
ager, from  May  1st  to  July  15th,  1913,  when  people 
came  into  the  store  and  asked  for  "Coca-Cola,"  the 
soda  dispensers  would  serve  them  "Koke."  (Rec.  802). 
He  says  that  during  that  time  the  Palace  Drug  Com- 
pany 'handled  Koke,  and  I  think  they  handled  it  ex- 
clusively. I  don't  think  they  handled  any  'Coca-Cola.' 
I  never  heard  of  them  buying  any  while  I  was  there." 
(Rec,  802).  He  admits,  however,  that  he  was  only  the 
prescription  clerk,  (Rec,  803),  and  that,  "of  course,  I 
did  not  buy  the  soda  fountain  syrups  which  they  served, 
myself.  I  don't  remember  that  I  ever  ordered  any." 
(Rec,  807).  He  admits  that  he  did  not  even  bring  up 
the  syrups  from  the  basement  and  put  them  in  the  foun- 
tain, but  that  the  negro  porter  always  did  that,  (Rec, 
804),  and  that  as  a  matter  of  fact  "Koke"  and  "Coca- 
Cola"  were  so  nearly  alike  that  he  could  not  tell,  from 
looking  at  or  tasting  the  syrup,  whether  it  was  "Koke" 
or  "Coca-Cola"  that  was  actually  in  the  fountain.  (Rec, 
804).  He  admits  that  "the  part  of  the  store  which  I  oc- 
cupied was  the  prescription  department,"  and  that  "the 
prescription  dei)artment  is  in  the  rear  of  the  store,  and, 
as  a  rule,  I  am  not  visible  while  making  prescriptions, — 
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I  made  them  behind  the  counter.     I  had  nothing  to  do 
with  the  soda  fountain  at  all."     { Rec.,  803). 

On  the  other  hand,  j.  (i.  Pyle,  the  manager  of  the 
store,  says,  "I  carried  both  'Coca-Cola'  and  'Koke,'  " 
(Rec.  1722),  and  shows  that  during  the  two  and  a  half 
months  that  he  was  manager  in  1913,  he  purchased  600 
gallons  of  "Coca-Cola."  (Rec,  1723).  He  says  that 
"Koke"  was  kept  in  one  compartment  in  the  fountain, 
and  "Coca-Cola"  in  another,  (Rec,  1722) ;  that  "Koke" 
was  kept  in  the  "simple  syruj)"  jar,  while  "Coca-Cola" 
was  kept  in  a  jar  laloeled  "Coca-Cola,"  ( Rec  1729) ;  that 
he  always  kept  two  regular  soda  dispensers,  (Rec,  1721 ), 
who  had  specific  instructions  to  always  serve  "Coca- 
Cola"  when  it  was  asked  for  (Rec,  1722);  and  that 
"Koke"  was  never  sold  when  "Coca-Cola"  was  asked 
for,  to  his  knowledge.     (Rec,  1723). 

It  is  plain,  therefore,  that  when  English  said  it  was 
"Koke"  that  was  served  on  calls  for  "Coca-Cola,"  he 
was  not  stating  a  fact  within  his  own  knowledge,  but 
an  inference  he  had  drawn  from  the  erroneous  assump- 
tion that  the  store  had  nothing  but  "Koke"  in  the  foun- 
tain. He  knew  the  dispensers  were  serving  something 
when  "Coca-Cola"  was  called  for,  and,  being  under  the 
mistaken  impression  that  they  had  no  "Coca-Cola"  to 
serve,  jumped  at  the  conclusion  that  they  must  be  serving 
"Koke";  but,  as  the  store  did  carry  "Coca-Cola"  as 
well  as  "Koke,"  and  carried  it  for  the  express  purpose 
of  supplying  the  demand  for  "Coca-Cola,"  and  as  the 
dispensers  were  strictly  enjoined  to  always  serve  "Coca- 
Cola"  when  it  was  asked  for,  it  is  highly  probable  that 
what  they  actually  served  to  those  who  demanded  "Coca- 
Cola"  was,  in  fact,  "Coca-Cola,"  and  that  Engilsh's  as- 
sumption that  it  was  "Koke"  was  due  entirely  to  the  un- 
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varranted  inference  drawn  from  the  false  premise  that 
'he  did  not  think"  they  had  any  "Coca-Cola." 

On  cross-examination  English  went  a  step  further 
and  said  that  he  himself  had  served  drinks  at  the  foun- 
tain, and  that  he  personally  had  sold  "Koke"  for  "Coca- 
Cola."     Thus: 

"I  mean  to  say  that  I  sold  'Koke'  for  'Coca-Cola.'  *  '^'  * 
In  the  morning  before  the  others  got  down  I  served  a 
good  many  drinks.  (Rec,  80v3).  *  *  *  You  ask  how 
often  I  served  behind  the  counter, — I  would  open  the 
store  every  other  morning,  and  I  would  be  there  usually 
about  twenty  minutes  before  any  of  the  other  clerks  got 
down,  and  ])eople  would  call  in  and  ask  for  'Coca-Cola' 
and  I  would  serve  them."     (Rec,  804). 

But,  as  he  was  under  the  mistaken  impression  that 
there  was  no  "Coca-Cola"  in  the  fountain,  and  that  it 
was  all  just  "Koke,"  it  is  obvious  that  he  might  have 
been,  and  probably  was,  actually  serving  "Coca-Cola" 
without  knowing  it.  He  admits  that  he  invariably  drew 
the  syrup  for  the  drinks  he  served  from  the  jar  labeled 
"Coca-Cola,"  (Rec,  804)  which  was  the  jar  containing 
the  "Coca-Cola."     (Rec,  1729). 

He  admits  that  the  manager,  J.  G.  Pyle,  did  not  open 
the  store  in  the  morning  (Rec,  804),  and  that  "I 
couldn't  say  that  I  reported  to  my  bosses  that  I  was 
serving  'Koke'  as  'Coca-Cola.'  (Rec,  805)  *  *  *  I  never 
did  go  to  Mr.  Pyle  and  tell  him  about  anything  like  that." 
(Rec,  806).  He  adds,  however,  that  "there  wasn't  any 
occasion  for  me  telling  him  I  was  palming  it  off,  because 
he  knew  it, — he  was  buying  it  and  knew  what  went  in." 
(Rec,  805-6).  But  this  was  just  another  inference 
based  upont  he  erroneous  suppositition  that  Pyle  hadn't 
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bought  any  "Coca-Cola,"  and,  consequently,  must  have 
known  it  was  "Koke"  and  ncjt  "Coca-Cola"  that  was  be- 
ing served  when  "Coca-Cola"  was  asked  for.  As  Pyle 
had  bought  "Coca-Cola,"  and  600  gallons  of  it  at  that, 
it  is  clear  that  English's  inference  was  not  justified. 

J'^inally,  English  says  that  he  ])ersonally  served  drinks 
from  the  fountain,  not  only  early  in  the  mornings  before 
the  other  clerks  got  down,  but  at  various  times  through- 
out the  day,  and  that  Pyle  saw  him  serving  drinks  there 
day  after  day,  and  re])eatedly  saw  him  serving  "Koke" 
for  "Coca-Cola."     (  Rec,  806).     I  le  .says: 

"1  ne\'cr  made  any  record  of  the  times  he  has 
seen  me  behind  there,  but  it  has  been  a  good  many 
times."  There  were  only  "a  very  few  days  at  a 
time  when  he  did  not  see  me  behind  the  counter  at 
some  time  during  the  day  ser\'ing  drinks.  I  have 
no  doubt  he  saw  me  serving  'Koke'  for  'Coca-Cola.' 
You  ask  if  I  am  sure  he  did ;  ves,  he  saw  me."  (Rec, 
806). 

If  it  were  true  that  English  really  did  serve  drinks 
at  the  fountain,  and  that  Pyle  saw  him  doing  so,  and 
saw  him  serving  soincthing  to  people  who  asked  for 
"Coca-Cola,"  that  wouldn't  be  any  indication  that  Pyle 
had  the  slightest  idea  but  what  English  was  serving 
"Coca-Cola"  on  all  such  calls.  P)Oth  "Koke"  and  "Coca- 
Cola"  were  in  the  fountain ;  the  dispensers  had  very 
positive  orders  to  always  serve  "Coca-Cola"  when  it 
was  asked  for;  and  Pyle  w^ould  naturally  have  assumed 
that  his  orders  were  being  obeyed.  If  he  had  observed 
the  jar  from  which  English  invariably  drew  the  syrup, 
he  would  have  seen  that  it  w^as  the  "Coca-Cola"  jar,  and 
would  have  kno\vn  that  what  he  was  serving  was  indeed 
"Coca-Cola."     English's  statement  that  Pyle  "saw  him 
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serving-  'Koke'  for  'Coca-Cola,'  "  is  nothing  more  than 
an  unfounded  assumption.  EngHsh  "thought"  there 
wasn't  any  "Coca-Cola"  in  the  fountain;  he  "thought" 
the  jar  labeled  "Coca-Cola"  contained  only  "Koke" 
(Rec,  804) ;  and,  conse(|uently,  he  "thought"  that  what 
he  was  serving  was  "Koke,"  and  that  Pyle,  who  pur- 
chased all  the  soda  fountain  syrups,  must  have  known 
it;  when,  as  a  matter  of  fact,  "Coca-Cola"  and  "Koke" 
were  both  in  the  fountain,  in  separate  containers, — 
the  "Koke"  in  the  "Simple  Syrup"  jar  and  the  "Coca- 
Cola"  in  the  jar  labeled  "Coca-Cola"  from  which  Eng- 
lish drew  the  syrup  for  the  drinks  he  made, — and, 
whether  he  knew  it  or  not,  what  English  was  serving  all 
the  time  was  "Coca-Cola." 

But  the  truth  is,  as  English  at  first  swore,  that  he 
was  only  the  j^rescription  clerk,  that  he  occupied  the 
prescription  department  at  the  rear  of  the  store  where 
he  could  not  see  what  was  going  on  at  the  fountain,  and 
that  he  did  not  serve  any  drinks  at  the  fountain  and  had 
nothing  to  do  with  the  fountain  department  at  all.  (Rec, 
803). 

J.  G.  PYLE: 

"We  did  business  in  Dallas,  Texas,  under  the 
name  of  the  Palace  Drug  Co.  At  that  time  we  had 
in  our  employ  D.  P.  English  '''  '•'  *  He  is  a  pre- 
scription man.  I  never  saw  him  dispense  any, — if 
he  did  it  was  while  I  was  out.  He  never  did  any 
lof  it.  I  always  kept  a  couple  of  soda  men,  and,  if 
he  ever  dispensed  any,  I  did  not  know  it.  (Rec, 
1720-1)  *  *  *  I  do  not  sup])ose  he  ever  drew  a 
drink,  unless  he  did  it  for  himself, — sometimes 
those  fellows  will  draw  their  own  drinks, — but  I 
never  did  know  him  to  sell  a  drink  of  any  kind. 
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:ic  H^  >!<  j^  ^^.^^  j^^j,  l^jj.  i)^siness  to  do  it.  (Rec, 
1722-3).  *  '''  '•'  I  gave  the  dispensers  instructions 
with  reference  to  the  sale  of  *Koke'  and  'Coca- 
Cola.'  I  had  several  \separate[  compartments  to 
keep  it  in,  and  I  told  them  if  they  called  for  'Coca- 
Cola'  to  give  'Coca-Cola,'  and  if  they  called  for 
'Koke'  to  give  them  'Koke.'  T  never  told  any  of 
our  dispensers  to  substitute  'Koke'  when  'Coca- 
Cola'  was  asked  for.  I  never  told  D.  P.  English  to 
substitute  'Koke'  when  'Coca-Cola'  was  asked  for. 
I  never  thought  he  had  anything  to  do  with  the 
'Coca-Cola'  business.  *  *  *  None  of  our  dispensers, 
or  1).  P.  English,  or  any  one  else  connected  with  our 
establishment  during  the  time  we  were  handling 
'Koke,'  ever  sold  'Koke'  when  'Coca-Cola'  was 
asked  for,  to  my  knowledge.  I  never  heard  that 
they  had  done  so.  I  always  instructed  them  not 
to  do  it.  If  they  did  it,  it  was  against  my  instruc- 
tions. (Rec,  1723).  *  *  *  Of  course,  I  could  not 
stand  there  and  watch  them  and  see  what  they  were 
serving.  I  took  it  they  would  do  what  I  told  them. 
If  I  thought  they  were  not,  I  would  not  have  kept 
them  working.  I  always  felt  satisfied  they  were 
doing  what  I  told  them.  (Rec,  1728).  *  *  *  It 
would  not  be  diii'icult  for  a  soda  man  to  know  what 
he  was  serving.  {  Rec,  1727-8).  *  *  *  They  could 
mistake  one  for  the  other,  if  they  had  been  side  by 
side  and  no  labels  on  them, — they  could  have  gotten 
them  mixed  up, — but  we  were  very  careful  not  to 
get  one  m  the  other;  there  was  no  reason  to  do  so." 
(Rec,  1728). 

The  alleged  substitution  of  "Koke"  for  "Coca-Cola" 
was  evidently  an  after-though  with  English.  He  said 
that,  when  he  was  called  on  by  i)laintifif'rs  representa- 
tive for  the  purpose  of  securing  him  as  a  witness,  "I 
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did  not  tell  him  this  story  about  substituting  'Koke'  for 
'Coca-Cola.'  *  *  *  I  did,  however,  tell  them  that  I  was 
<en'iiHj  'Koke'  instead  of  Coca-Cola.'  "     Rec,  806-7). 

The  other  witness  plaintiff  has  produced  to  prove  that 
defendants'  goods  are  "systematically  and  habitually 
sold  to  the  pubic  as  'Coca-Cola,'  is  B.  W.  Fuller,  who 
says:     ( Rec,  833-4). 

'"'J'he  Kirby  Drug  Co.  at  one  time  dispensed  'Koke' 
over  its  counter.  They  carried  it  exclusively  the 
last  month  or  so  while  I  was  there.  '''  *  *  You  ask 
if  they  sold  it  as  'Koke'  or  as  'Coca-Cola';  they 
sold  it  as  both.  If  a  man  came  in  and  called  for 
'Coca-Cola,'  they  served  him  'Koke, — they  didn't 
have  anything  else  to  serve  him,  sometimes  they  told 
him  what  they  were  serving, — told  him  it  was  'Koke' 
and  sometimes  they  didn't, — supposed  to  tell  him 
along  towards  the  last,  they  were  supposed  to  tell 
him  it  was  'Koke.'  You  say  you  are  not  trying  to 
find  out  what  they  were  supposed  to  do,  but  whether 
'Koke'  was  sold  by  the  Kirby  Drug  Co.  as  'Koke' 
or  as  'Coca-Cola' ;  as  both, — first  it  was  sold  as 
'Coca-Cola,'  as  long  as  it  lasted,  and  then  they  sold 
it  as  'Koke'  as  long  as  it  lasted,  and  then  they  sold 
it  as  'Koke.'  It  must  have  been  about  a  month,  I 
guess,  that  they  sold  it  as  'Coca-Cola.'  (Rec,  834). 
*  *  *  You  ask  if  my  boss  did  not  tell  me  to  tell 
customers  that  we  were  serving  'Koke' ;  that's  along 
towards  the  last  part,  he  told  me  to  tell  them  I  was 
selling  'Koke.'  (Rec,  835).  *  '^  *  Towards  the 
last  I  sold  it  as  'Koke'  to  them,  I  did  not  pretend  it 
was  'Coca-Cola.'  When  I  left  the  company,  my  last 
service  there,  I  was  serving  'Koke'  pure  and  simple 
to  mv  customers,  and  they  knew  it."     (Rec,  836). 
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The  witness  is  evidently  confused.  It  seems  that  up 
to  the  last  month  or  so  the  Kirby  Drug"  Co.  carried  both 
"Coca-Cola"  and  "Koke,"  and,  when  he  says,  "first  it 
was  sold  as  'Coca-Cola,'  as  long  as  if  lasted,  and  then  they 
sold  it  as  *Koke,'  "  what  he  evidently  had  in  mind  was 
that  they  sold  what  "Coca-Cola"  they  had  left  on  hand 
as  "Coca-Cola"  as  long  as  it  lasted,  and  then,  when  it 
ran  out.  and  they  had  nothing  left  but  'Koke,"  they  then 
told  their  customers  that  what  thev  were  serving  w^as 
"Koke." 

It  is  highly  significant  that  Fuller,  who  was  formerly 
one  of  the  soda  dis]jensers  at  the  F'alace  Drug"  Co.  (Rec, 
S^S).  was  not  even  asked  by  i^laintilT  if  "Koke"  was 
ever  substituted  for  "Coca-Cola"  at  that  store.  Evidently 
plaintiff  preferred  to  prove  the  fact  by  a  prescription 
clerk  who  admitted  he  had  nothing  whatever  to  do  with 
the  soda  fountain  department. 

On  pages  142  to  157  of  plaintiff's  schedules,  plaintiff 
([uotes  some  extracts  from  the  cross-examination  of 
twelve  of  defendants'  witnesses,  stating  in  the  caption 
that  these  extracts  "clearly  show  the  deliberate,  sys- 
tematic passing  off  of  the  Koke  Companies'  product  for 
'Coca-Cola.'  "  This  must  be  intended  for  a  joke,  because 
certainly  none  of  these  witnesses  says  he  sells  defend- 
ants' goods  for  ])]aintift"s.  On  the  contrary,  they  all 
distinctly  state  that  they  always  serve  plaintiff's  prod- 
uct when  asked  for  "Coca-Cola,"  and  that  it  is  onl)-  when 
their  customers  ask  for  "coke,"  "dope,"  "shot-in-the- 
arm,"  or  some  such  expression  that  indicates  merely  the 
hind  of  drink  desired  without  giving  any  information 
as  to  what,  if  any,  brand  is  preferred,  that  they  ever 
serve  defendants'  ]iroduct.  These  witnesses  do  state,  of 
course,  defendants'  product  costs  them  less  than  ])laint- 
iff's,  that  they  are  in  business    to    make    money,    and 
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that  they  naturally  like  to  handle  defendants'  good  be- 
cause they  can  make  a  larger  margin  of  profit  on  them, 
and  that,  therefore,  they  prefer  to  sell  defendants'  goods, 
and  nearly  always  do  sell  them,  when  customers  do  not 
mention  the  brand  of  cola  drink  they  prefer  but  just  ask 
generally  for  that  kind  of  drink.  This,  however,  is  in 
no  sense  a  sale  of  defendants'  goods  and  plaintiflf's  goods. 
It  is  nothing  more  than  sound  business  policy. 

On  page  157  of  plaintiff's  schedules  in  this  statement: 
"In  the  following  instances  bottled  'Koke'  was  passed  off 
without  comment  in  response  to  requests  for  'Coca- 
Cola,  " ;  and  on  the  next  page  is  a  tabulation  of  the  testi- 
mony of  four  of  plaintiff's  detectives,  Hogan,  Bogner, 
Gillon  and  Wilkins,  showing  the  names  and  addresses  of 
the  dealers  in  bottled  goods  from  whom  they  purchased 
some  35  or  40  bottles  of  "Koke,"  together  with  the  dates 
of  the  purchases  and  the  pages  of  the  record  where  the 
testimony  relative  thereto  may  be  found. 

Plaintiff  must  have  been  hard  pressed,  indeed,  for 
evidence  of  "fraudulent  substitutions"  when  it  had  to 
bolster  up  its  case  with  testimony  of  this  sort.  Not  one 
of  these  detectives  was  deceived  in  the  slightest  by  what 
he  got.  Each  one  of  them  knew,  as  soon  as  he  saw  the 
bottle,  that  it  was  "Koke"  that  was  being  handed  out  to 
him,  and  not  "Coca-Cola,"  and  it  is  plain,  from  an  in- 
spection of  the  bottles  themselves,  that  anybody  would 
have  known  so,  too. 

Clarence  J.  Hogan  and  B.  J.  Gillon,  two  Pinkerton 
detectives  (Rec,  648,  659)  made  their  purchases  to- 
gether. All  told,  they  found  four  saloons  out  of  twenty 
they  visited  that  handed  them  bottles  of  "Koke"  when 
they  asked  for  "Coca-Cola."  (660).     Plaintiff's  exhibit 
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113   to   122,   inclusive,   represent   the  l^ottles  they  pur- 
chased. 

CLARExXCE  J.  HOGAX :     (Rec,  649)  : 

"We  have  produced  all  the  'Koke'  that  was  of- 
fered us  for  'Coca-Cola.'  *  *  *  These  purchases 
here  are  the  only  ones  as  to  which  we  got  results. 
*  *  '■'  \^)u  say  you  take  it  for  granted  we  were  not 
deceived  when  we  got  it ;  why  sure  not.  *  '''  '^  Sure 
we  know  what  it  was  when  we  got  it.  '''  ""  ""  There 
were  |)laces  where  we  asked  for  'Coca-Cola'  and  they 
didn't  have  it.  hut  told  us  the\-  had  nothing  but 
'Koke.'  In  such  instances  as  that  we  didn't  take  any- 
thing, but  walked  out  of  the  man's  place.  I  haven't 
the  slightest  idea  how  many  places  of  that  kind  we 
went  into,  unless  I  would  refer  to  my  notes,  *  ^  * 
but  we  did  go  to  a  great  many  places  where  they 
told  us  thev  had  no  'Coca-Cola'  and  offered  us 
'Koke.'"    Rec,  649-50). 

B.  J.  GILLON,  (Rec,  661-2)  : 

"In  each  place  we  went  into,  we  called  first  for  a 
glass  of  'Coca-Cola,'  and  they  served  us  out  of  the 
bottle, — they  poured  it  out  of  the  bottle  into  the 
glass, — and  we  drank  from  the  glass.  They  gave  us 
a  drink,  which  we  drank  in  each  instance.  When 
we  drank  the  drink,  we  asked  for  a  bottle  of  that 
drink  under  some  circumstances,  and  under  other 
circumstances  we  didn't  ask  for  it.  In  each  instance 
I  saw  the  drink  which  was  served  to  us  in  the  bottle 
which  it  was  served,  and,  in  those  cases  where  we 
got  a  drink  in  a  glass,  I  knew  what  the  bottle  con- 
tained before  I  drank  the  stuff,  so  that  I  was  not 
deceived  at  anv  time  bv  what  I  drank.     In  each  in- 
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stance  where  I  ordered  a  drink  and  got  it  in  a  glass, 
and  followed  it  up  by  an  order  of  a  bottle,  in  each 
such  instance  I  saw  it  was  a  bottle  of  'Koke'  that 
had  been  served  to  me  in  the  glass  before  I  ordered 
it;  and  in  each  instance  where  I  failed  to  order  a 
bottle  to  take  away  wath  nie,  I  was  satisfied  it  was 
'Coca  Cola.'  " 

FRANK  J.  BOGNER,  Rec,  652-3) : 

"Mr.  Condon  and  myself  went  into  a  bar-room, 
called  for  a  glass  of  'Coca-Cola,'  and  they  took  out 
a  bottle  of  Ivoke,'  poured  it  in  a  glass,  and  we  drank 
a  part  of  it;  then  we  asked  them  to  sell  us  a  bottle  to 
take  with  us, — a  bottle  of  'Coca-Cola,' — and  they 
wrapped  u])  a  bottle  of  'Koke.'  *  '''  '''  \Yq  kept  that 
up,  I  suppose,  two  or  three  weeks,  ^^es,  sir,  that's 
all  we  got.  *  *  *  (Some  places  told  us  they  had 
'Koke'  and  didn't  have  'Coca-Cola,' — a  great  many 
places  told  us  that, — and,  when  they  offered  us 
'Koke,'  why  then  we  didn't  buy  it.  *  *  *  Yes,  sir, 
we  have  produced  all  the  'Koke'  we  got  in  our  search. 
We  were  employed  to  get  that  stuff  if  we  could;  we 
went  out  to  see  if  they  would  sell  us  'Koke'  for  'Coca- 
Cola.'  '''  *  *  We  went  to  see  if  we  would  get  a  sub- 
stitute for  'Coca-Cola,'  and,  when  we  got  it,  we  got 
what  we  were  searching  for, — got  the  evidence 
against  him.  Of  course,  when  those  fellows  gave 
us  a  bottle  wrapped  up,  we  knew  we  had  them." 
(Rec,  653). 

GEORGE  H.  WILKINS  (Rec,  886)  ^ 

"You  ask  if  I  didn't  know  these  bottles  were  not 
'Coca-Cola'  as  soon  as  I  looked  at  the  bottles;  in  one 
case  they  were  wrapped  up.    Of  course,  I  could  not 
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tell  w  hat  they  were  when  they  were  wrapped  up,  but 
as  soon  as  I  ()i)ened  the  bundle  and  saw  the  bottles, 
I  knew  that  they  were  not  'Coca-Cola." 

The  mere  offering,  or  selHno-,  of  one  product  to  a  pur- 
chaser when  another  is  asked  for  does  not  by  any  means 
necessarily  constitute  unfair  competition,  nor  does  it 
necessarily  amount  to  a  sale  of  the  one  product  "as  and 
for"  the  other.  It  is  only  when  deception  is  practiced, 
— when  the  purchaser  is  deceived  and  thinks  he  is  pur- 
chasing- and  receiving  goods  of  one  manufacturer  when 
in  he  is  receiving  goods  of  another  manufacturer, — or 
when  there  is  a  reasonable  probability  of  deception,  that 
unfair  competition  exists.  When  a  purchaser  asks  for 
goods  of  one  manufacture,  and  the  vendor  presents  him, 
instead,  with  goods  of  another  manufacture,  put  up  in 
a  package  so  readily  distinguished  from  the  packages  in 
which  the  goods  asked  for  are  usually  marketed  that 
the  purchaser  either  knows,  or  in  the  exercise  of  ordi- 
nary care  ought  to  know ,  that  the  goods  he  has  received 
are  not  what  he  has  asked  for,  then  no  unlawful  substi- 
tution or  unfair  competition  has  been  practiced,  but,  as 
said  by  the  Circuit  Court  of  Appeals  for  the  Eight  Cir- 
cuit in  JValter  Baker  &■  Co.  vs.  Cray,  1^)2  Fed.,  ^)2(\  the 
transaction  amounts  to — 

"a  proposition  to  the  purchaser  to  accept  that  [the 
goods  offered  to  him]  in  lieu  of  what  he  asked  for." 

As  said  bv  Mr.  Justice  Clifford  in  McLean  vs.  Fleiuincj, 
96  U.  S.,  245,  (24  /..  £d.,  828) : 

"A  court  of  equity  will  not  interfere  when  ordi- 
nary attention  by  the  purchaser  of  an  article  would 
enable  him  at  once  to  discriminate  one  from  the 
other." 
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And  as  said  by  Mr.  Justice  Jackson  in  Columbia  Mill 
Vo.  7>s.  Alcorn,  150  U.  S.  464  {37  L.  Bd.,  1144) : 

"Even  in  the  case  of  a  valid  trade-mark,  the  simi- 
larity of  brands  must  be  such  as  to  mislead  the 
ordinary  purchaser." 

If  the  mere  offering  or  selling  of  goods  of  one  manu- 
facturer to  a  purchaser  who  has  asked  for  the  goods  of 
another  manufacturer,  in  and  of  itself  constitutes  unlaw- 
ful substitution,  or  unfair  competition,  notwithstanding 
the  fact  that  the  respective  packages  are  so  readily  dis- 
tinguished from  each  other  that  ordinary  purchasers 
using  ordinary  care  to  ascertain  what  they  are  getting 
could  readily  detect  an  attempted  substitution,  then  it 
would  be  unlawful  substitution  and  unfair  competition 
to  hand  a  purchaser  who  had  asked  for  "Coca-Cola,"  a 
package  of  "Lydia  E.  Pinkham's  Vegetable  Compound," 
or  of  "Dr.  Bell's  Pine  Tar  Honey,"  or  a  bottle  of  "Mrs. 
Winslow's  Soothing  Syrup,"  or  of  "Wine  of  Cardui," 
"Iron  Brew,"  'Moxie,"  Sarsaparilla,  Root  Beer,  Jersey 
Cream  or  Peruna.  A  purchaser  who  was  so  careless  and 
indifferent  as  to  what  he  was  getting  as  to  accept  any  of 
these  things  for  "Coca-Cola,"  would  no  doubt  as  readily 
accept  an  apple  for  an  orange,  a  cucinnber  for  a  water- 
melon, or  a  pumgranite  for  a  prune.  Such  purchasers 
the  law  does  not  protect,  nor  will  it  give  one  manufac- 
turer rather  than  another  a  monopoly  of  their  trade  by 
doing  more  than  requiring  each  manufacturer  to  so 
name  and  dress  his  product  that  an  ordinary  purchaser, 
exercising  ordinary  care  to  ascertain  the  source  of  its 
manufacture,  can  readily  learn  thah  fact  by  a  reasonable 
examination  of  its  packages.  Coats  vs.  Merrick  Thread 
Co.,  140  U.  S.,  562,  172  Fed.,  926;  Centaur  vs.  Marshall, 
97  Fed  785  ;  Allen  B.  Wrislev  Co.  vs.  loiva  Soap  Co.,  122 
Fed.,  796,  {37  L.  Ed.  847)  {Coca-Cola  Co.  vs.  Glee-Nol 
Bottling  Co.,  221  Fed.,6\. 
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SCHEDULE  XIV. 

Defendants*  Salesmen  Have  Not  Aided,  En- 
couraged, or  Induced  Retail  Dealers  to 
Sell  Defendants'  Goods  As  the 
Goods  Of  Plaintiff. 

Paintiff  called  a  number  of  witnesses  in  an  effort  to 
prove  that  defendants'  salesmen  had  endeavored  to  in- 
duce them  to  sell  defendants'  i)ro(luct  as  and  for  plain- 
tiff's ])roduct,  but  instead  of  j)roving-  ^\■hat  they  had  been 
summoned  to  prove,  they  proved  the  exact  reverse.  For 
instance : 

E.  R.  ALBRIGHT,  of  Albright  &  Wood,  retail  drug- 
gists, Mobile,  Ala.     (  Rec,  546)  : 

"He  wanted  to  sell  a  syrup  called  'Dope.'  *  *  * 
He  said  it  was  to  be  supplied  when  people  asked  for 
'dope,'  and  that  they  had  the  name  "Dope'  copy- 
righted, &c.,  and  that  1  had  just  a  nutch  right  to 
give  a  man  'Dope'  when  he  asked  for  'dope'  as  I 
did  to  give  him  Coca-Cola  when  he  asked  for  'Coca- 
Cola,'  and  he  l)ased  his  argument  on  these  facts. — 
lie  didn't  fry  to  sell  it  as  a  substitute  for  Coca-Cola." 

I.  A\  \\'OOD,  of  the  firm  of  Albright  .S:  Wood,  Mo- 
bile, Ala.    (  Rec,  566)  : 

"The  representative  of  the  Koke  Company  did  not 
ask  me  to  come  out  and  substitute  this  [Product  for 
'Coca-Cola.'  " 

PIERRE  AUGUSTE  CAPDAU,    retail    druggist, 
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New  Orleans,  La.,  (Rec,  644),  tells  a  long  story 
about  some  man  he  had  never  seen  before  and  whom 
he  has  never  seen  since,  whose  name  he  didn't  get, 
and  the  only  thing  about  whom  he  can  remember  is 
that  he  had  a  black  mustache.     (Rec,  666). 

No  one  in  the  employ  of  defendants  ever  had  a 
black  mustache.  (Rec.  1513  ;  1573).  The  only  per- 
son in  this  record  with  a  black  mustache  is  plain- 
tiff's chief  detective,  H.  B.  Pierce.       i 

GEORGE  C.  KERSHAW,  a  retail  druggist,  Dallas, 
Texas,  (Rec,  811),  tells  about  the  representations 
made  to  him  by  a  salesman  of  some  concern  in  no 
way  connected  with  the  defendants.  The  man  who 
called  on  him  was  a  representative  of  the  Coke  Com- 
pany, of  Fine  Bluff,  Arkansas,  (Rec,  811),  one 
of  defendants'  couipctitors. 

This  is  the  fourth  time  plaintiff  has  quoted  this  testi- 
mony as  evidence  against  defendants.  When  the  at- 
tention of  plaintiff's  counsel  was  first  called  to  the  fact 
that  Kershaw's  story  concerned  a  salesman  of  the  Pine 
Bluff  company  and  not  of  the  defendants,  plaintiff's 
counsel  readily  admitted  their  mistake  in  quoting  from 
this  testimony.  But  when  the  case  came  up  in  the  Patent 
Office  the  mistake  was  repeated,  and  it  was  repeated 
when  the  case  was  tried  at  New  Orleans,  and  is  again 
repeated  here.  The  only  possible  inference  is  that  plain- 
tiff is  so  hard  up  for  evidence  to  sustain  the  pretentious 
title  to  its  schedule  five,  that  it  just  had  to  put  this  ([nota- 
tion in,  in  order  to  have  something  besides  the  title. 

CECIL  V.  ROGERS,  a  retail  druggist,  Dallas,  Texas, 
says: 
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"I  had  a  call  from  a  salesman  representing  the 
Koke  Company  of  Texas,  in  reference  to  'Koke.' 
The  salesman  wanted  to  put  in  'Koke'  to  be  served 
at  the  fountain.  While  he  didn't  exactly  make  rep- 
resentations to  the  effect  that  it  could  be  served  for 
'Coca-Cola,'  he  made  mention  of  the  fact  that  when 
people  called  for  'coke'  give  them  'Koke';  and  when 
they  called  for  'coke,'  they  were  more  than  likely  to 
mean  they  wanted  'Koke'  than  'Coca-Cola.'  " 

CHARLES   R.   SMITH,   a   retail   druggist,    Dallas, 
Texas.     (Rec.,746): 

"'J'hey  said  if  people  came  in  and  asked  for 
'Koke,'  just  to  give  it  to  them." 

T.  O.  MARTIN,  proprietor  of  the  Owl  Drug  Store, 
Dallas,  Texas.     (Rec,  765): 

"He  came  and  asked  me  to  sell  'Koke,'  and  said 
it  was  just  as  good  as  'Coca-Cola,'  from  the  fact 
that  it  was  being  manufactured  at  Dallas,  and  as 
a  patriotic  citizen  I  should  sell  it.  and  that  I  would 
not  be  deceiving  the  customers,  because  a  man 
should  get  what  he  called  for, — if  he  called  for 
*Koke'  that  we  should  have  the  'Koke'  to  give  him." 

E.    B.   THOMAS,    a  confectioner.     Dallas,    Texas. 
(Rec,  766): 

"^V)u  ask  if  anything  was  said  as  to  whether  or 
not  my  customers  would  be  able  to  tell  the  difference ; 
well,  I  don't  know  exactly  on  that,  but  my  best 
recollection  on  that  is  that  there  would  be  no  one 
that  would  make  any  kick  on  it  at  all  if  they  called 
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for  'coke'  and  we  gave  them  'Koke,' — there  would  he 
no  kick  on  it ;  that  it  was  a  first-class  article,  and  that 
we  could  sell  it  as  (jood  as  wc  could  'Coca-Cola.'  " 

It  is  true  that  Robert  Chidsey,  a  soda  dispenser,  Mo- 
bile, Ala.,  (Rec,  558),  says  that  one  of  defendants' 
salesmen  endeavored  to  get  him  to  sell  "Koke"  for  "Coca- 
Cola."  On  cross-examination,  however,  he  said  (Rec, 
561): 

""S'es,  sir ;  I  am  sure  he  used  the  words  ///  the  place 
of  Coca-Cola'  and  not  \is  a  siibsti title  for  'Coca-Cola.'  " 

It  is  plain  that  this  witness  did  not  appreciate  the  dis- 
tinction between  a  proposition  to  sell  "Koke"  when 
"coke"  and  "dope"  were  called  for,  and  a  proi)osition  to 
sell  "Koke"  when  "Coca-Cola"  was  asked  for. 

This  illustrated  by  Dave  S.  Bauer,  (Rec,  537) : 

"You  ask  if  anything  was  said  about  substituting 
"Koke'  for  'Coca-Cola':  that  was  one  of  the  first 
things  that  he  told  me,  that  I  could  sell  'Koke'  and 
'Dope,'  and  that  the  calls  for  'Coca-Cola,'  the  pub- 
lic wouldn't  know  it,  and  couldn't  tell  the  difiference. 

*  *  *  That  is  pretty  much  what  he  said,  I  think, 
after  first  trying  to  induce  me  to  buy  his  syrup,  as 
I  understood   it,   as  a  substitute   for   'Coca-Cola.' 

*  *  *  I  said,  'Well,  I  am  going  to  see  that  they  do 
not  serve  it.'  He  says,  'How  are  you  going  to  do 
'that?'  Then  I  showed  him  a  sign  on  the  fountain 
that  said,  'If  you  want  'Coca-Cola,'  please  call  for 
it  by  its  correct  name:  that  is  the  only  cola  drink 
we  serve  at  this  fountain.'  Then,  in  addition  to 
that,  that  when  a  customer  calls  for  'Coca-Cola,' — 
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that  is,  when  they  call  for  'coke   or  'dope' — to  tell 
them  they  want  'Coca-Cola.'  " 

liauer  makes  it  plain  that  the  salesman  evidently  told 
him  that  he  could  sell  "Koke"  when  "coke"  and  "dope" 
were  asked  for,  and  he  construed  that  as  a  proposition  to 
sell  "Koke"  when  "Coca-Cola"  was  asked  for;  and,  in 
giving  his  testimony  months  later,  in  endeavoring  to  re- 
])eat  what  the  salesman  had  said,  he  used  his  own 
language  and  not  that  of  the  salesman,  and  substituted 
the  words  "CocU'CoIa"  for  what  the  salesman  had  said, 
— "coke"  and  "dope."  And  that  is  evidently  how  Robert 
Chidsey  came  to  make  the  statement  that  the  defendants' 
salesman  told  him  he  could  sell  defendants'  products  as 
and  for  ])laintiff's,  because  all  the  other  witnesses  agree 
that  defendants'  salesmen  not  only  were  not  endeavoring 
to  get  dealers  to  pass  off  other  goods  for  plaintiff's  goods, 
but  were  denouncing  substitution  as  a  fraud  and  an 
evil,  and  urging  dealers  not  to  substitute  "Coca-Cola" 
when  "Koke"  and  "Dope"  were  asked  for.  It  does  not 
seem  reasonable  that  a  salesman  would  in  one  breath  de- 
nounce as  a  fraud  what  he  was  about  to  ask  the  dealer 
to  do  in  the  next  breath. 
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Statement  of  the  Case. 

This  is  an  appeal  from  an  interlocutory  order  entered 
after  hearing-  on  pleading  and  proofs  enjoining  the  de- 
fendants below,  ai)pellants  here,  from  trade-mark  in- 
fringement and  unfair  and  fraudulent  trade  practices  in 
the  manufacture  and  sale  of  soft  drinks  arising  out  of 
the  following  facts : 

The  Coca-Cola  Company  is  the  manufacturer  and 
seller  of  the  well  known  and  widely  advertised  beverage, 
Coca-Cola,  and  is  a  Georgia  corporation,  organized  in 
1892.    It  is  successor  to  the  trade  rights  of  various  in- 


clividiials  and  copartnerships  with  respect  to  this  prod- 
"uct.  The  Coca-Cola  Company's  chain  of  title  is  complete 
and  is  evidenced  by  documents,  reproductions  of  Avhich 
are  in  the  record.  An  abstract  with  appropriate  refer- 
ences to  the  testimony  will  be  found  in  Schedule  I.  In- 
deed, The  Coca-Cola  Company's  title  to  the  business  of 
manufacturing  and  selling  Coca-Cola  and  its  ownership 
of  the  trade  rights  therein  are  not  disputed. 

Coca-Cola  has  acquired  certain  familiarly  used  nick- 
names. Those  involved  in  the  present  ease  are  the  words 
''Koke,"  into  wliich  the  name  Coca-Cola  is  commonly 
abbreviated  by  the  public,  and  "Dope,"  which  is  a  nick- 
name for  Coca-Cola  in  certain  sections  of  the  country. 

The  acts  of  infringement  and  unfair  trade  complained 
of  are  the  sale  by  the  Koke  Companies  of  a  product  not 
Coca-Cola  under  the  names  Koke  and  Dope,  the  abbre- 
viation and  nickname,  respectively,  by  wdiich  Coca-Cola 
is  known  to  the  public.  The  Koke  Companies'  product 
whether  sold  under  the  name  Koke  or  Dope  is  the  same 
thing.  They  use  two  names  for  the  same  article  because 
Coca-Cola  is  known  in  some  places  as  "Koke"  and  in 
others  as  "Dope."  In  this  way  they  are  enabled  to  take 
every  advantage  of  whatever  Coca-Cola  nickname  may 
be  in  use  in  any  locality.  The  Koke  Companies  have  also 
imitated  the  Coca-Cola  bottle  labels  under  which  bottled 
Coca-Cola  is  sold  to  the  public.  They  also  duplicate  the 
red  barrels  in  which  Coca-Cola  syrup  is  invarialily 
shipped,  and  tliej^  unnecessarily  simulate  the  distinctive 
coloring  of  the  product  itself.  All  of  these  are  correlative 
acts  of  unfair  competition  and  are  efficient  aids  in  the 
fraudulent  scheme  of  pirating  The  Coca-Cola  Company's 
good  will  and  business. 

The  Koke  Companies'  intentional  false  representation 
to  the  public,  effectuated  by  the  sale  of  their  product  un- 


der  the  names  Koke  and  Dope,  tlins  placing  an  instru- 
ment of  frand  in  the  hands  of  dealers,  is  made  plain  by 
the  express,  representation  of  their  agents  and  salesmen 
to  dealers  that  Koke  and  Dope  can  be  sold  as  and  for 
Coca-Cola  and  the  suggestion  that  this  be  done.  The 
inevitable  result  has  followed  and  the  Koke  Companies' 
goods  are  in  fact  sold  as  and  for  Coca-Cola  and  the  pub- 
lic is  thus  deceived  and  The  Coca-Cola  Company  is  in- 
jured. It  is  not  necessary  to  indulge  in  any  speculation 
concerning  the  motives  ])eliind  the  Koke  Companies'  con- 
duct. It  is  plain  from  the  record  in  this  case  that  their 
scheme  is  a  delil)erately  fraudulent  one,  piratical  in  its 
inception  and  dishonest  in  its  operation. 

As  a  means  of  carrying  out  the  deception  involved  in 
the  use  of  the  Coca-Cola  nicknames  Koke  and  Dope 
and  as  a  device  to  impress  their  customers  and  give  a 
legal  aspect  to  the  fraud,  J.  C.  Mayfield,  who  is  the 
alleged  predecessor  in  title  of  the  various  Koke  Com- 
panies and  an  officer  of  several  of  them,  purchased  cer- 
tain trade-mark  registrations  in  the  United  States  Pat- 
ent Office  of  the  words  Koke  and  Dope. 

The  Murfreesboro  Bottling  Works  of  ^Eurfreesboro, 
Tenn.,  on  August  21, 1906,  registered  as  a  trade-mark  for 
beverages   the  word  Koke.     The   certificate   is   number 

55,878. 

Houppert  &  Worcester,  of  Birmingham,  Ala.,  on  June 
4,  1907,  secured  a  registration  in  tlie  Patent  Office  of  the 
word  Dope.    The  certificate  is  number  63,033. 

In  1898  AV.  L.  Bitting,  of  Sherman,  Texas,  secured  a 
label  registration  showing  the  word  "Koke"  claimed  to 
be  applied  to  a  chemical  compound,  and  Bitting,  on  Au- 
gust 21,  1911,  applied  for  a  trade-mark  registration  of 
the  word  Koke  for  a  beverage. 

These  registrations  were  ]nirchased  by  J.  C.  Mayfield, 
and  later  were  assigned  by  him  to  the  Koke  Company  of 


America,  Avhieh  company  has  attempted  to  license  the 
other  Koke  Companies,  to  use  these  words. 

These  purchases  were  made  prior  to  the  issuance  of 
the  last  registration  to  W.  L.  Bitting,  above  named,  and 
the  certificate,  numl)er  9-i,869,  was  issued  on  January 
13,  1914,  to  the  Koke  Com^jany  of  America  as  Bitting 's 
assignee. 

It  appears  from  the  testimony  in  this  case  that  the  ap- 
plicants for  registration  in  each  instance  applied  with 
knowledge  that  the  words  Koke  and  Dope  were 
conmionly  used  nicknames  for  Coca-Cola  and  these  regis- 
trations were  purchased  by  Mayfield  as  a  part  of  his 
scheme  to  pirate  upon  The  Coca-Cola  Company's  trade 
rights,  and  for  the  purpose  of  justifying  and  apparently 
legalizing  the  sale  of  the  Koke  Companies'  product  to 
the  public  in  response  to  requests  for  Koke  and 
Dope,  which  requests,  of  course,  were  definite  demands 
for  Coca-Cola,  so  intended  by  the  purchaser  and  so  un- 
derstood by  the  seller. 

These  registrations  form  an  important  element  in  the 
Koke  Companies'  plan  of  unfair  trading.  One  of  their 
cards  is  here  illustrated: 


(^PANY 


OF  AMERICA 

REG.  U.S.   PAT.,  OFF. 

DEC.  27,  1898  N?  e.7S2 

AUG.  21. 1906  N9  85.676  UNITED  STATES,    MEXICO.    CUBA    AND    CANADA,  )f^>   &  ^0/)a 

SUBSIDIARY    OFFICES  *,Sn  HAOM°Pui''rrccrT 

CHICAOO,  ST  LOUIS.  CHATTANOOGA.  DALLAS,  LOSAM<j£LES.  "°  HARMFUL  EFFECT 

NEW  ORLEANS.  WASHINGTON  AND  NEW  VORK. 

NOTICE  ! 

Our  customers  will  please  notify  US.  or  the  INDUSTRIAL  SURETY  CO.  of  NEW  YORK 
of  any  infringements  on  our  trade-marks  "KOKE"  or  "DOPE,"  or  of  any  one  substituting  any  other 
beverage  on  calls  for  "KOKE"  or  "DOPE."  This  is  a  violation  of  the  Federal  laws,  and  wc  will 
prosecute  any  and  all  persons  v.ho  thus  infringe  upon  our  rights,  to  the  fullest  extent  of  the  law. 

KOKE  COMPANY  OF  AMERICA 
J.  C.  MAYFIELD.  Pr«;den« 
Presented  by 

J    W    MAYFIELD 

REPHESENTINC  THE  NEW  ORLEANS  OPPICE  I  OVER  ) 


Similar  warnings  and  threats  appear  in  the  Koke  Com- 
panies advertisements  in  trade  papers  to  dealers.  For 
example,  there  appears  in  an  advertisement  in  the  South- 
ern Carbonator  and  Bottler  the  statement,  "Keep  Your 
Conscience  Clear.  We  have  the  sole  right  to  sell  'Koke' 
or  'Dope'  and  are  protected  in  the  use  of  these  names 
by  United  States  trade-mark  registrations  as  shown 
above."     (Rec,  1686.) 

Mayfield  descril)es  the  Koke  Companies'  products  as 
"the  legalized  drink."     (Rec,  1687.) 

Thus  it  will  be  seen  that  a  product  which  sells  to  the 
trade  for  less  than  Coca-Cola  (Rec,  1687),  and  is  sold  to 
the  consumer  at  the  same  price  and  under  nicknames 
always  applied  to  Coca-Cola  and  as  a  "legalized  drink," 
substitution  for  Coca-Cola  is  not  only  suggested  and  in- 
vited, but  is  announced  to  be  legitimate,  legally  unassail- 
able and  licensed,  indeed  compelled  undm-  penalty,  by  the 
Federal  Government. 

The  court  beloAv  found  as  facts  from  the  evidence  that 
the  words  Koke  and  Dope  are  each  an  abbreviation  of 
Coca-Cola  and  are  used  by  the  ])ublic  and  by  purchasers 
in  designating  Coca-Cola.  That  these  words  were 
adopted  and  used  by  the  Koke  Companies  and  Mayfield 
with  the  deliberate  purpose  of  representing  their  goods 
to  be  the  product  and  manufacture  of  The  Coca-Cola 
Company  and  that  the  Koke  Companies'  salesmen  were 
instructed  to  sell  and  did  sell  Koke  and  Dope  as  and  for 
Coca-Cola. 

Judge  S'awtelle  in  his  opinion  said  (235  Fed.,  408)  : 

"I  find  as  a  matter  of  fact  from  the  evidence  that 
the  defendant,  Koke  Company  of  America,  was  or- 
ganized for  the  purpose  of  manufacturing  and  sell- 
ing a  syrup  in  imitation  of  that  produced  by  the 
plaintiff,  and  that  it  aided  the  persons,  to  whom  it 
sold  its  product,  in  the  substitution  of  its  product  for 


tliat  of  plaintiff;  that  tlie  name  selected  was  cliosen 
for  the  purpose  of  reaping  the  benefit  of  the  adver- 
tising done  by  tlie  plaintiff. 

*  "  *  *  *  * 

I  am  convinced  that  when  the  witness  Mayfield 
adopted  the  name  'Koke,'  he  did  so  with  the  delib- 
erate pnrpose  of  representing  his  goods  to  be  the 
product  and  mannfacture  of  the  Coca-Cola  Com- 
pany. I  farther  find  that  the  purchase  of  the  trade- 
mark 'Koke'  from  the  Mnrfreesboro  Bottling 
Works  and  from  Bitting  was  made  with  a  knowledge 
that  same  was  being. used  to  imitate  plaintiff's  prod- 
uct and  were  acquired,  not  because  they  distinguish- 
ed the  product  sold  under  such  name,  but  because 
it  would  permit  defendants  to  better  dispose  of  their 
product  as  and  for  Coca-Cola,  especially  in  view  of 
the  fact  that  the  label  of  plaintiff  was  copied  and 
imitated  and  the  barrels  in  which  its  products  Avere 
shipped  were  colored  as  nearly  like  those  of  plaintiff 

as  possible. 

#  ^  #  #  H^ 

The  witness  Wright  of  the  Southern  Koke  Com- 
pany justified  the  use  of  the  name  'Koke^'  for  he 
says  that  the  name  'Koke'  was  adopted  to  take  ad- 
vantage of  the  demand  for  soft  drinks  in  that  name, 
and  I  conclude  from  the  evidence  in  this  case  that 
the  word  'Dope'  was  adopted  for  the  same  purpose. 
I  also  find  that  the  defendants'  salesmen  were  in- 
structed to  sell  and  did  sell  both  products  as  and  for 
Coca-Cola.  I  find  that  both  words  are  an  abbrevia- 
tion of  the  words  'Coca-Cola'  and  are  used  by  the 
public  and  bv  purchasers  in  designating  the  plain- 
tiff's product,  'Coca-Cola.'  " 

One  of  the  lal^els  used  by  the  Koke  Companies,  which 
the  court  below  finds  and  their  promoter  (Moore)  ad- 
mits was  copied  from  the  Coca-Cola  label,  is  here  par- 
alleled Avith  a  Coca-Cola  label  each  attached  to  a  bottle 
and  as  seen  by  the  i^ublic.     (Rec,  22.) 


fi^^La^ 


[B^g^: 
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The  Pending  Cases  between  the  Parties,  and  the  Deci- 
sions in  Them. 

This  is  one  of  five  cases  arising  ont  of  the  trade  situa- 
tion just  outlined,  and  in  order  to  see  the  necessity  for 
the  various  steps  which  have  been  taken,  it  is  desirable 
at  this  point  to  trace  the  organization  of  the  various 
Koke  Companies,  all  of  which  are  Arizona  corporations. 

In  1909,  J.  C.  Mayfield,  who  clahned  rights  in  the 
names  Koke  and  Dope  l)y  reason  of  the  purchase  of  the 
registrations  just  referred  to,  was  a  party  to  the  organi- 
zation of  an  Arizona  corpoi'ation,  The  Koke  Company  of 
America,  to  which  he  eonvej^ed  certain  pretended  rights 
relating  to  the  manufacture  and  sale  of  the  product  and 
the  use  of  the  names.  The  Koke  Company  of  America 
b^^  contracts  licensed  other  corporations  organized  under 
the  laws  of  Arizona  to  carry  on  the  sale  in  certain  locali- 
ties; The  Koke  Company  of  Texas,  in  the  State  of  Texas; 
The  Koke  Company  of  Oklahoma  in  that  State;  The 
Koke  Company  of  Arkansas  in  the  State  of  Arkansas, 
and  the  Southern  Koke  Company,  Ltd.,  in  certain  south- 
ern territory,  including  the  State  of  Louisiana. 

In  point  of  time  (December  26,  1913),  the  first  pro- 
ceeding to  be  instituted  was  an  opposition  filed  in  the 
Patent  Office  at  AYashington  l)y  Tlie  Coca-Cola  Company 
against  the  attempted  registration  under  the  Act  of  Feb- 
ruary 20,  1905,  by  The  Koke  Company  of  America  of 
the  word  Koke  as  a  trade-mark. 

The  following  other  suits  were  brought  by  The  Coca- 
Cola  Company: 

This  proceeding  in  the  United  States  District  Court, 
for  the  District  of  Arizona,  against  The  Koke  Company 
of  America,  Southern  Koke  Company,  Limited,  Koke 
Company  of  Texas,  Koke  Company  of  Oklahoma  and  the 
Koke  Company  of  Arkansas. 
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In  the  United  States  District  Court  for  the  Eastern 
District  of  Louisiana,  Northern  Division,  against  South- 
ern Koke  Company,  Limited,  James  L.  AVright  and  J.  C. 
Mayfield,  its  officers,  and  a  bottler  who  was  hottling  Koke 
under  the  counterfeit  labels.  Mayfield  is  the  alleged 
predecessor  in  title  of  all  the  Koke  Companies. 

In  the  United  States  District  Court,  for  the  Northern 
District  of  Texas,  Dallas  Division,  against  Koke  Com- 
pany of  Texas,  W.  McCarty  ^Moore  and  G,  J.  Van  Winkle, 
who  were  president  and  secretary,  respectively,  of  the 
company,  E.  M.  Boyd,  a  director,  and  a  bottler  who  was 
bottling  Koke  under  the  labels  imitating  the  Coca-Cola 
labels. 

In  the  United  States  District  Court,  for  the  Eastern 
District  of  Missouri,  Eastern  Division,  against  The 
Koke  Company  of  America,  J.  C.  ^fnyfield  and  J.  H.  Van 
Deusen.  J.  II.  Van  Deusen  was  the  manufacturer  of  the 
syrup  product  for  the  Koke  Companies. 

By  stipulation  an  order  of  court  was  entered  in  all  the 
cases  whereby  the  testimony  was  to  l)e  taken  but  once 
and  filed  in  all. 

Three  of  the  cases  have  already  been  argued  and  de- 
cided. This  one  against  the  Arizona  corporations,  Avas 
decided  by  Judge  Sawtelle,  of  the  United  States  District 
Court  for  the  District  of  Arizona,  on  July  7,  1916  (235 
Fed.,  408),  and  is  here  on  appeal.  The  opinion  and  de- 
cree are  printed  as  Appendices  I  and  II  to  this  brief  on 
pages  141  and  153  respectively. 

The  case  in  the  Louisiana  District  Court  was  argued 
at  New  Orleans  in  January,  1917,  and  decided  on  May 
24,  1917.  Judge  Foster  found  all  the  issues  in  favor  of 
The  Coca-Cola  Company  and  entered  a  decree  enjoining 
the  infringing  and  unfair  practices  complained  of.  This 
decree  is  printed  as  Appendix  III  to  this  brief  (p.  156). 
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Injunction  writs  have  been  issued  and  served.  No  ap- 
peal lias  been  taken  from  Judge  Foster's  order  and  the 
time  for  appeal  has  elapsed. 

The  Patent  Office  case  was  decided  by  tlie  Examiner 
of  Interferences  on  May  24,  1916.  He  held  that  the  at- 
tempted registration  of  the  word  Koke  by  The  Koke 
Company  of  America  was  an  effort  to  appropriate  a  nick- 
name for  Coca-Cola,  w^as  a  fraud,  and  refused  tlie  regis- 
tration. The  opinion  of  the  Examiner  of  Interferences 
is  printed  at  the  close  of  this  brief  as  Appendix  IV  (p. 
159.)  An  appeal  was  taken  ])y  the  Koke  Company  of 
America  to  the  Commissioner  of  Patents  wlio  on  August 
14,  1917,  affirmed  the  Examiner  of  Interferences.  A  copy 
of  the  Commissioner's  opinion  is  printed  as  Appendix  V 
of  this  brief  p.  180). 

The  cases  in  tlie  United  States  District  Courts  in  Mis- 
souri and  in  Texas  have  not  yet  1)een  argued. 

It  will  thus  be  seen  that  this  controversy  on  the  same 
record,  between  parties  identical  or  in  privity  has  been 
passed  upon  by  four  different  judges.  The  question  is 
one  of  fact  and  all  four  judges  have  come  to  the  same 
conclusions — that  the  Koke  Companies  were  conceived 
in  fraud  and  launched  for  the  express  purpose  of  pirat- 
ing the  business  of  The  Coca-Cola  Company,  that  their 
conduct  is  deliberately  fraudulent,  and  that  they  are  in- 
tentionally passing  off  their  product  as  and  for  Coca- 
Cola  to  the  damage  and  injury  of  The  Coca-Cola  Com- 
pany and  the  deception  of  the  pul)lic.  Upon  the  record 
in  this  case  it  is  difficult  to  see  how  any  other  conclusion 
could  have  been  reached. 
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The  Decisions  of  the  Court  Below  of  the  District  Court 
in  Louisiana  and  of  the  Examiner  of  Interferences  is. 
the  Patent  Office  and  of  the  Commissioner  of  Patents 
Are  Correct. 

There  can  be  no  doubt  of  the  correctness  of  the  con- 
clusions of  Judge  Sawtelle,  Judge  Foster  and  the  Patent 
Office  authorities  in  vievr  of  the  record  l)efore  them  and 
now  before  this  court. 

That  the  word  Koke  is  a  connnon  abbreviation  of  and 
the  word  Dope  a  familiar  nickname  for  Coca-Cola,  and 
have  been  for  many  years,  is  conclusively  established  by 
this  record.  That  the  Avord  Koke  is  such  an  abbreviation 
and  nickname  was  found  as  a  fact  by  the  Patent  Office 
authorities  and  that  both  Koke  and  Dope  are  abbrevia- 
tions and  nicknames  of  Coca-Cola  Avas  found  b}^  Judge 
Sawtelle  and  Judge  Foster.    Tlie  Patent  Office  found : 

"The  opposer  (Tlie  Coca-Cola  Company)  has  in- 
troduced the  testimonj'  of  numerous  witnesses  lo- 
cated in  different  sections  of  the  country  to  the  effect 
that  customers  at  soda  fountains  who  ask  for  Koke 
accept  Coca-Cola  without  objection.  In  numy  in- 
stances such  customers,  when  asked  if  they  meant 
Coca-Cola,  answered  in  i\\o  affirmative.  Some  of  the 
w^itnesses  testified  that,  to  their  recollection,  'Koke' 
liad  l)een  used  as  a  nickname  for  'Coca-Cola'  for  as 
nmch  as  twenty  or  twenty-five  years.  No  attempt 
will  be  made  to  make  a  detailed  analysis  of  the  mass 
of  testimony  which  has  l)een  introduced  to  estal)lish 
this  point  of  opposer 's  case.  It  is  objected  to  by  the 
applicant  on  the  ground  that  it  is  the  testimony  of 
interested  witnesses  and  to  a  certain  extent  that  is 
true.  Much  of  it  is  the  testimony  of  detectives  em- 
ployed by  the  opposer  and  sent  to  different  parts 
of  the  country  for  the  express  purpose  of  collecting 
evidence.  Much  of  it  is  the  testimony  of  customers 
of  The  Coca-Cola  Company.  Some  of  it  must  be  en- 
tirely disregarded  on  the  ground  that  it  is  mere  hear- 
say. Some  was  properly  objected  to  on  the  ground 
that  it  was  given  in  response  to  leading  questions. 
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A  large  proportion  of  this  evidence,  however,  is  free 
from  ol)jection,  other  than  that  it  is  the  testimony 
of  witnesses  who,  as  customers  or  employes,  are 
more  or  less  interested  in  the  success  of  the  Coca- 
Cola  Company  as  a  commercial  institution.  No  good 
reason  has  l)een  shown  why  such  evidence  should  not 
be  accepted  as  true.  It  has  been  abstracted  and  tab- 
ulated, for  convenient  reference,  on  pages  137  to 
171  of  opposer's  brief.  It  has  not  been  satisfactorily 
rebutted  and  counsel  for  applicant  do  not  contend 
that  the  word  'Koke'  has  not  been  so  used. 

It  will  therefore  l)e  regarded  as  an  established 
fact,  for  the  purpose  of  deciding  this  case,  that  the 
word  'Koke'  has  been  used  quite  generally  for  many 
years  in  certain  sections  of  the  country,  and  partic- 
"ularh-  in  Texas,  as  an  abbreviation  or  nickname,  in- 
tended to  distinguish  opposer's  goods  from  goods  of 
like  descriptive  properties." 

Judge  Sawtelle  held: 

''I  find  that  both  words  (Koke  and  Dope)  are  an 
abbreviation  of  the  words  'Coca-Cola'  and  are  used 
by  the  public  and  by  purchasers  in  designating  the 
plaintiff's  product,  Coca-Cola." 

Judge  Foster  found  as  a  fact: 

"That  the  words  'Koke'  and  'Dope'  are  each  an 
abbreviation  of  the  word  'Coca-Cola'  and  are  used 
by  the  public  and  purchasers  in  designating  the 
plaintiff's  product  'Coca-Cola.'  " 

That  these  conclusions  are  inevitable  from  the  record 
here  is  shown  b}^  the  quotations  from  the  testimony  in 
Schedule  II. 

There  is  no  doubt  that  in  many  sections  of  the  coun- 
try the  word  Koke  is  the  universal  designation  of  Coca- 
Cola  and  that  in  other  sections  of  the  country  the  word 
Dope  is  equally  a  specific  request  for  Coca-Cola,  so  that 
a  request  at  any  fountain  for  a  drink  under  the  name 
Koke  or  Dope  is  understood  to  be  a  definite  and  specific 
request  for  Coca-Cola,  both  bv  the  buver  and  seller.  The 


13 

testimony  is  plain  and  Judge  Sawtelle  found  that  the  de- 
fendants adopted  the  words  Koke  and  Dope  with  full 
knowledge  of  this  fact  and  for  the  sole  purpose  of  en- 
abling the  sale  of  the  defendants'  product  as  and  for 
Coca-Cola  by  the  use  of  these  familiar  nicknames.  Judge 
Sawtelle  uses  this  language: 

''I  find  as  a  matter  of  fact  from  the  evidence  that 
the  defendant,  Koke  Company  of  America,  was  or- 
ganized for  the  purpose  of  manufacturing  and  sell- 
ing a  syru])  in  imitation  of  that  produced  by  the 
plaintiff,  and  that  it  aided  the  persons,  to  whom  it 
sold  its  product,  in  the  substitution  of  its  product 
for  that  of  plaintiff;  that  the  name  selected  was 
chosen  for  the  ])ur]:)ose  of  reaping  the  benefit  of  the 
advertising  done  by  the  plaintiff,  and  that  the  defend- 
ants, Koke  Company  of  America  and  its  predeces- 
sors, did  not  adopt  or  make  use  of  the  name  'Koke' 
until  the  year  1909,  and  the  use  of  said  name  by 
said  defendants  and  its  predecessors  was  not  suffi- 
cient to  create  anv  right  to  its  use  as  against  the 
plaintiff.  Parker' v.  Stebler,  177  Fed.,  210,  9th  Cir- 
cuit, The  Barbed  Wire  Patent,  143  U.  S.,  275;  Deer- 
iiif)  V.  Winona  Harvester  Worhs,  ir)5  U.  S.,  28G. 

Vp  TV  4F  ^  ^ 

I  am  convinced  that  when  the  witness  Mayfield 
ado})ted  the  name  'Koke,'  he  did  so  with  the  deliber- 
ate ])urpose  of  representing  his  goods  to  be  the  prod- 
uct and  manufacture  of   the    Coca-Cola     Companv. 

*  *  •  *  *      " 

I  further  find  that  the  purchase  of  the  trade-mark 
'Koke'  from  the  Murfreesl)()ro  Bottling  AVorks  and 
from  Bitting  was  made  with  a  knowledge  that  same 
was  being  used  to  imitate  plaintiff's  product  and 
were  acquired,  not  because  they  distinguished  the 
product  sold  under  such  name,  but  because  it  would 
permit  defendants  to  better  dispose  of  their  product 
as  and  for  Coca-Cola,  especially  in  view  of  the  fact 
that  the  label  of  plaintiff  was  copied  and  imitated 
and  the  barrels  in  which  its  products  were  shii)ped 
were  colored  as  nearly  like  those  of  plaintiff  as  pos- 
sible. 

***** 

The  witness  Wright  of  the  Southern  Koke  Com- 
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pany  justified  the  use  of  tlie  name  'Koke,'  for  he 
says  that  the  name  'Koke'  was  adopted  to  take  ad- 
vantage of  the  demand  for  soft  drinks  in  that  name, 
and  I  conclnde  from  tlie  evidence  in  this  case  that 
the  word  'Dope'  was  adopted  for  the  same  pnrpose. 
I  also  find  that  the  defendants'  salesmen  were  in- 
structed to  sell  and  did  sell  both  products  as  and  for 
Coca-Cola.  I  find  that  l)oth  words  are  an  abbrevia- 
tion of  the  words  'Coca-(^ola'  and  are  used  by  the 
public  and  by  purchasers  in  designating  the  plain- 
tiff's product,  Coca-Cola." 

The  Commissioner  of  Patents  said: 

''In  fact,  it  is  not  seen  why  anyone  would  wish  to 
adopt  such  a  trade-mark  (Koke)  unless  it  were  to 
justify  the  retailer  in  selling  his  goods  on  the  ground 
that  they  were  called  for  when,  in  fact,  the  customer 
had  no  such  thought  in  mind  when  asking  for  a 
Koke." 

Judge  Foster  found, 

"That  the  words  Koke  and  Dope  were  adopted 
and  used  by  the  defendants  with  the  delil)erate  pur- 
pose of  representing  their  goods  to  be  the  product 

and  manufacture  of  The  Coca-Cola  Company." 

***** 

"That  defendants'  salesmen  were  instructed  to 
sell  and  did  sell  defendants'  product  under  the  names 
'Koke'  and  'Dope'  as  and  for  Coca-Cohi." 

In  view  of  the  admissions  and  conduct  of  the  officers 
and  incorporators  of  the  Koke  Companies  no  other  find- 
ing in  this  respect  could  l)e  possible.  The  following  ap- 
pears from  the  testimony : 

W.  McCarty  Moore,  one  of  the  incorporators  and  the 
promoter  of  the  Koke  Company  of  America,  The  South- 
ern Koke  Company,  Ltd.,  and  the  Koke  Company  of 
Texas,  and  at  one  time  an  officer  and  director,  testifies 
that  the  Koke  Companies  were  organized  for  the  sole 
purpose  of  competing  with  The  Coca-Cola  Company ;  that 
he  knew  that  people  asked  for  Coca-Cola  as  Koke 
years  before  the  Koke  Companies  were  organized,  and 
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that  he  discussed  with  counsel  their  right  to  use  the  word 
Koke  ill  view  of  its  being  a  nickname  for  Coca-Cola; 
that  he  took  a  Coca-Cola  label  to  a  label  maker  as  copy 
for  the  Koke  labels  and  that  he  knows  there  is  con- 
fusion between  Koke  and  Coca-Cola. 

Wlieii  the  cuts  for  the  making  of  the  Koke  label,  which 
Moore  copied  from  the  Coca-Cola  label,  were  sent  to  the 
Southern  Koke  Company,  Ltd.,  at  New  Orleans,  there  was 
a  dispute  about  the  color  of  the  Coca-Cola  label  which  was 
to  be  imitated ;  that  Scott  and  Cheevers,  vice  president  and 
salesman,  respectively,  of  the  Southern  Koke  Company, 
Ltd.,  went  to  a  printer  and  could  not  agree  upon  the  color 
of  the  C^oca-Cola  label,  so  they  sent  out  and  got  a  bottle 
of  Coca-Cola  with  a  label  on  it  so  that  they  could  be  sure 
of  duplicating  the  color  exactly. 

The  color  of  the  paint  used  by  the  Koke  Companies 
for  barrels  containing  its  product  was  matched  from  the 
Coca-Cola  barrels.  A  paint  maker  was  instructed  by  the 
officers  of  the  Southern  Koke  Company,  Ltd.,  to  get  a 
red  as  near  the  Coca-Cola  red  as  possible,  and  old  Coca- 
Cola  barrels  are  habitually  used  as  containers. 

Stock  was  attempted  to  be  sohl  on  the  representation 
that  the  product  of  the  Koke  Company  could  be  passed 
off  as  and  for  Coca-Cola.  The  salesmen  of  tlie  Koke 
Companies  went  about  the  country  holding  out  as  an  in- 
ducement to  dealers  to  purchase,  that  Koke  could  be 
passed  off  for  Coca-Cola  and  the  public  will  not  know 
the  difference,  and  that  by  reason  of  the  cheaper  price 
its  sale  was  more  profitable.  These  representations  of 
the  salesmen  of  the  Koke  Companies,  the  suggestions  to 
dealers  that  Koke  can  be  successfully  palmed  off  as 
Ooca-Cola  are  not  denied.  The  salesmen  who  made 
them  were  named  (p.  g.,  Pattoii,  Boyd  and  others),  and 
though  still  in  the  employ  of  the  Koke  Companies  were 
not  called  by  them  as  witnesses. 
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The  natural  and  inevitable  result  lias  followed,  that 
Koke  and  Dope  is  sold  as  and  for  Coca-Cola  and 
the  public  is  deceived.  There  is  no  dispute  about  these 
facts.  Many  of  them  are  admitted  ])y  the  officers  of  the 
Koke  Companies.  None  is  denied.  Indeed,  the  positions 
assumed  by  the  Koke  Companies  in  these  cases  if  car- 
ried out  in  practice  (and  the  record  shows  that  they  are) 
necessitate  the  passing  off  Koke  and  Dope  for  Coca- 
Cola  and  further  that  such  passing  off  is  not  only  legiti- 
mate, but  not  to  pass  off  is  illegal.  Their  salesmen  rep- 
resent to  prospective  purchasers  that  Koke  and  Dope  are 
the  same  as  Coca-Cola;  that  they  are  made  according 
to  the  same  formula ;  that  they  are  indistinguishable,  and 
no  one  can  tell  them  apartj  that  under  the  registrations 
which  Mayfield  has  the  Koke  Companies  are  entitled,  un- 
der the  laws  of  the  United  States,  to  the  exclusive  use 
of  the  words  Koke  and  Dope  and  that  anyone  who  sells 
Coca-Cola  or  anything  else  in  response  to  requests  for 
Koke  or  Dope  is  guilty  of  unfair  trading  and  violation  of 
the  federal  trade-mark  statutes.  The  product  is  sold  at 
a  cheaper  price  than  Coca-Cola,  thus  appealing  to  the 
cupidity  of  the  purchaser,  as  the  previous  arginnents  ap- 
peal to  his  timidity  or  dishonesty. 

The  record  shows  that  salesmen  of  the  Koke  Com- 
panies systematically  and  continually  offer  these  sugges- 
tions to  intending  purchasers.  Advertisements  in  bot- 
tlers' trade  papers  and  cards  of  representatives  carry  all 
of  these  assertions  in  positive  terms.  The  uniformity  of 
the  salesmen's  representations  coinciding,  as  they  do, 
exactly  Avith  the  Koke  Companies'  trade  paper  announce- 
ments, and  their  contentions  in  this  and  the  other  cases 
pending  against  them  show  that  the  plan  above  outlined 
is  the  concerted  scheme  by  which  their  business  is  con- 
ducted. 
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The  evidence  on  these  various  points  has  been  collated 
for  convenient  reference  and  will  be  found  in  the 
schedules. 

Schedule  I.  The  Coca-Cola  Company's  title  to  the 
trade-mark  Coca-Cola  and  its  business  and  a  tabulation 
of  the  enormous  advertising-  and  sales  of  Coca-Cola. 

Schedule  11.  The  use  of  the  abbreviation  Koke  and  the 
nickname  Dope,  and  their  exclusive  application  to  Coca- 
Cola. 

Schedule  III.  The  distinctiveness  of  the  red  barrel  in 
which  Coca-Cola  is  invariably  shipped. 

Schedule  IV.  The  distinctive  color  and  taste  of  Coca- 
Cola. 

Schedule  V.  The  suggestion  of  the  salesmen  of  the 
Koke  Companies  to  dealers  that  their  product  can  be  sold 
as  and  for  Coca-Cola. 

Schedule  VI.  The  evidence  that  the  Koke  Companies' 
product  is  in  fact  sold  as  and  for  Coca-Cola. 

Schedule  VII.  The  evidence  of  the  actual  and  deliber- 
ate fraudulent  intent  of  the  Koke  Companies  to  pirate 
upon  the  re})utation  of  Coca-Cola  and  infringe  the  rights 
of  The  Coca-Cola  Company. 

II. 

Brief  of  Law  and  Authorities. 

The  General  Rule  of  Lav/  to  be  Applied. 

The  courts  in  the  Ninth  Circuit  have  always  and  from 
the  very  beginning  enforced  an  enlightened  standard  of 
trade  morals.  They  have  always  been  quick  to  detect  and 
reprobate  practices  by  which  unscrupulous  traders  have 
attempted  to  filch  the  business  of  their  successful  competi- 
tors.    The  means  by  which  this  is  sought  to  be  accom- 
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plished  are  of  no  consequence  and  in  the  decisions  in  this 
circuit  the  facts  are  as  diverse  as  the  devices  which  the 
ingenuity  of  the  dishonest  schemer  couki  concoct. 

The  following-  cases  show  the  adaptahility  of  equity 
and  the  disposition  and  ability  of  the  courts  in  this  cir- 
cuit to  circumvent  such  parasitic  activity.  They  include 
injunctions  against  the  deceptive  use  of  descriptive 
names,  grade  names,  imitation  of  package,  approximation 
of  labels,  simulation  of  identifying  descriptions,  distribu- 
tion of  imitation  labels  by  label  makers,  refilling  of  genu- 
ine l)ottles  with  spurious  goods,  and  oral  passing  off  and 
substitution.  In  short,  the  courts  of  this  circuit  have  in- 
variably adapted  themselves  to  the  trade  situation  and 
stopped  the  fraud  wherever  found  and  however  mani- 
fested. 

In  Coleman  v.  Flavcl,  40  Fed.,  854,  Judge  Deady  said 

(856)  : 

"The  only  purpose  the  defendants  can  have  in  us- 
ing the  plaintiffs'  j^art  of  this  label  is  to  avail  them- 
selves of  the  reputation  the  plaintiffs  have  estab- 
lished in  the  markets  of  the  world,  as  dealers  in 
canned  salmon;  and,  even  if  their  fish  were  in  all 
respects  equal  to  those  sold  by  the  plaintiffs,  still 
they  would,  by  means  of  false  representations  as  to 
the  plaintiff's  agency  in  the  matter,  so  far  divert 
or  appropriate  the  good  will  of  plaintiffs'  Inisiness, 
that  has  cost  them  time,  money  and  good  conduct  to 
establish. 

However,  the  fact  is  the  defendants'  use  of  this 
label — at  least,  the  agency  part  of  it — on  the  fish  in 
question  involves  a  false  and  fraudulent  representa- 
tion calculated  and  intended  to  deceive  the  public,  and 
injure  the  plaintiffs,  by  palming  off  on  the  former, 
in  the  name  of  the  latter,  an  inferior  article  of  salmon 
for  a  superior  one.  The  defendants  are  not  only 
seeking,  by  this  means,  to  appropriate  or  trade  on  the 
good  Avill  of  the  plaintiffs'  business,  but  their  con- 
duct tends  inevitably  to  injure  or  destroy  such  busi- 
ness." 
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In  California  Fig  Synip  Co.  v.  Improved  Fig  Syrup  Co., 
51  Fed.,  296,  Mr.  Justice  McKenna  said  (297) : 

"Its  first  and  almost  exact  imitation  of  complain- 
ant's packages  and  device  showed,  not  the  advertise- 
ment of  a  new  article  with  a  reputation  yet  to  make, 
but  the  counterfeiting  of  an  old  article  with  a  repu- 
tation already  made ;  and  the  change  in  the  device 
was  and  is  an  attempt  to  preserve  the  deceit,  and  yet 
avoid  liability  for  it. 

But  respondent  urges  that  the  words  'Syrup  of 
Figs'  are  descriptive,  and  that  complainant  deceives 
when  it  uses  them  to  designate  its  compound.  The 
deceit  does  not  appear  on  the  face  of  the  bill,  and 
it  is  unimportant  if  they  are  desci'iptive.  The  ques- 
tion is  now,  not  whether  complainant  has  the  exclu- 
sive right  to  use  the  words  *  Syrup  of  Figs'  or  'Fig 
Syrup,'  but  it  is  whether  respondent  has,  by  use  of 
them  and  other  words,  and  by  the  other  imitations 
alleged  and  exhibited,  so  far  imitated  the  form  of 
complainant's  device  and  description  to  represent  its 
goods  as  its  goods,  and  appropriate  its  reputation 
and  trade.  The  gravamen  of  the  action  is  the  simu- 
lation of  eom]ilainant's  devices  and  the  deception  of 
purchasers.  This  is  the  principle  of  the  best-con- 
sidered cases,  uniting  them,  notwithstanding  their 
diverse  facts.  Burton  v.  Stratton,  12  Fed.  Rep.,  696; 
Baking  Ponder  Co.  v.  Fyfe,  45  Fed.  Kep.,  799; 
Nerve  Food  Co.  v.  Banmhach,  32  Fed.  Rep.,  205; 
Anomjme,  etc.,  Societe  v.  Western  Distilling  Co.,  43 
Fed.  Rep.,  417." 

In  affirming  this  case,  Improved  Fig  Syrup  Co.  v.  Cali- 
fornia Fig  Syrup  Co.,  54  Fed.,  175,  Judge  Beatty,  speak- 
ing for  this  court  said  (178)  : 

"Why,  then,  should  they  use  it,  or  any  Avords  or 
phrases  in  similitude  thereof,  unless  it  be  thereby  to 
induce  the  public  to  believe  that  the  goods  sold  by 
them  are  those  manufactured  or  produced  by  the  ap- 
])ellee;  thus  pahning  off  the  former  as  those  of  the 
latter,  which  the  laws  says  shall  not  be  done.  That 
such  has  been  appellants'  design  we  are  constrained 
to  believe  when  we  consider  the  character  and  size 
of  their  bottles,  their  paper  boxes,  the  printing  on 
each,  and  other  matters  connected  therewith;  for,  it 
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appearing  that  the  terms  used  are  not  merely  de- 
scriptive of  the  preparation  in  either  case,  it  can- 
not be  conceived  that  it  was  purely  by  accident  tiiat 
appellants  adopted  the  terms  and  appliances  they 
have  to  make  known  to  the  public,  and  dispose  of, 
their  goods.  While  there  is  a  difference  between  the 
two,  there  is  still  such  similarity  as  Ave  think  would 
lead  many  purchasers,  the  consumer,  though  not 
likely  the  general  trade  dealer — to  purchase  one  for 
the  other.  It  is  against  the  probability  of  such  im- 
positions upon  the  consuming  class  of  the  public 
that  courts  will  extend  their  protection.  'What  de- 
gree of  resemblance  is  necessary  to  constitute  an  in- 
fringement is  incapa])le  of  exact  definition,  as  ap- 
plied to  all  cases.  All  that  courts  of  justice  can  do 
in  that  regard  is  to  say  that  no  trader  can  adopt 
a  trade-mark  so  resembling  that  of  another  trader 
as  that  ordinary  ])urchasers,  buying  with  ordinary 
caution,  are  likelv  to  be  misled.'  McLemi  v.  Flcminq, 
96  U.  S.,  251. 

As  we  construe  the  restraining  order  of  the  court 
below,  it  simply  excludes  the  use  by  appellants  of 
trade-marks,  bottles,  wrappers,  and  devices  used  in 
offering  their  preparation  to  the  public  similar  to 
those  applied  by  appellee  to  its  preparation  for  a 
similar  use  and  purpose.  Appellants  are  not  re- 
strained from  making  their  medicine,  but  from  offer- 
ing for  sale  or  selling  it  under  such  or  any  circum- 
stances, declarations,  or  i-epresentations  that  it  may 
be  taken  as  the  preparation  made  and  offered  to  the 
public  by  the  appellee." 

These  decisions  on  the  point  to  which  they  are  here 
cited,  are  in  now  way  modified  by  California  Fig  Syrup 
Co.  V.  Worden,  187  U.  S.,  516. 

In  HennessD  v.  Herrmann,  89  Fed.,  669,  Judge  Hawley 

enjoined  the  sale  of  imitation  labels  which  were  designed 

to  be.  used  as  an  aid  in  palming  off  spurious  brandy  as 

Hennessy's,  saying  (670)  : 

"It  is  not  essential  that  respondents  should  be  en- 
gaged in  manufacturing  the  labels  referred  to,  al- 
though it  would  certainly  be  i^roper,  if  it  be  a  fact, 
to  so  aver.    The  real  question  is  whether  or  not  they 
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have  knowingly  put  into  the  hands  of  the  dealers 
of  the  goods,  by  the  sale  of  the  labels,  the  means  of 
deceiving  the  ultimate  purchasers  of  the  brandy.  All 
persons  in  any  way  connected  Avith  the  infringement 
of  a  trade-mark  are  responsible  to  the  owner  for  the 
injury  done  to  his  rights." 

In  Fairhauk  v,  Luckel,  102  Fed.,  327,  this  court  enjoined 
the  use  of  the  Avords  "Gold  Drop"  as  a  name  for  wash- 
ing powder  as  an  infringement  of  ''Gold  Dust,"  Judge 
Hawley  observing  (330)  : 

"Upon  these  general  facts,  without  entering  into 
details,  we  pass  to  the  legal  questions  involved  here- 
in. It  is  assigned  as  error  that  'the  court  erred  in 
adjudging  and  decreeing  that  the  name  "Gold 
Drop"  used  by  the  defendant  does  not  infringe  upon 
the  trade-mark  and  trade  name  "Gold  Dust"  of  this 
complainant,  and  does  not  deceive  the  trade  and  con- 
sumers to  the  detriment  of  eomplainailt,'  and  that  the 
court  erred  in  refusing  to  enter  a  decree  in  favor 
of  complainant  enjoining  respondent  from  the  com- 
mission of  certain  acts  as  prayed  for  in  the  bill  of 
complaint.  In  many  of  the  decided  cases  it  has  been 
held  that  the  respondent  ought  not  to  be  held  liable 
for  the  imposition  or  fraud  of  the  merchants  or  shop- 
keepers or  their  assistants  in  palming  off  upon  the 
innocent  public  his  goods  as  those  of  another.  As 
an  abstract  proposition,  this  may  be  conceded  to  be 
correct;  but  it  falls  far  short  of  being  the  only  view 
of  the  case.  The  controlling  question  is  whether  or 
not  the  respondent  has  'knowingly  |)ut  into  the  hands 
of  the  retail  dealer  the  means  of  deceiving  the  ulti- 
mate purchasers.'  N.  K.  Fairhauh  Co.  v.  R.  W.  Bell 
Mfg.  Co.,  23  C.  C.  A.,  554,  77  Fed.,  869,  878,  and  au- 
thorities there  cited;  Nejv  England  Aid  S  Needle  Co. 
V.  Marlboro  Aid  £  Needle  Co.  (Mass.),  46  N.  E.,  386; 
Von  Mumm  v.  Frash  (C.  C),  56  Fed.,  830,  838.  The 
fact  that  'Gold  Drop'  was  sold  to  retail  dealers  for  a 
less  price  furnished  an  incentive  and  inducement  to 
retail  dealers  to  dispose  of  'Gold  Drop'  instead  of 
'Gold  Dust,'  as  they  thereby  gained  a  greater  profit 
for  themselves." 
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(331)  : 

"The  trade  name  differs  from  tlie  trade-mark  in 
this,:  that  one  appeals  to  the  ear  more  than  to  the 
eye.  The  advertisements  of  the  name  were  for  the 
purpose  of  having  the  intended  purchaser  ask  for 
'Gold  Dust'  without  his  having  any  knowledge  of  the 
character  of  the  lahel  on  the  package  he  was  to  re- 
ceive, and  in  this  sense  the  fact  that  the  infringer 
of  the  name  used  different  devices  and  symbols  would 
have  no  great  force.  The  imitation  of  the  name  'Gold 
Dust,'  by  which  the  soap  or  washing  powder  of  com- 
plainant was  known,  would  constitute  an  infringe- 
ment, because  purchasers  would  be  liable  to  be  mis- 
led who  had  no  knowledge  of  the  article  except  the 
advertised  name  as  being  the  best  soap  or  washing 
powder  in  the  market.  It  is  not  unusual  for  a  cer- 
tain specific  article  advertised  extensively,  of  re- 
puted excellence,  to  become  publicly  known  and  called 
for  by  the  name  which  is  more  readily  retained  in  the 
memory.  This  is  one  of  the  reasons  why  respondent 
selected  the  name  'Gold  Drop,' — 'on  account  of  its 
being  short;  good  for  advertising,  and  easy  to  re- 
member. ' 

Many  precautions  were  taken  by  respondent  to 
avoid  imitating  complainant's  label.  Is  it  not  pe- 
culiarly significant  that  no  efforts  whatever  Avere 
made  in  this  direction  with  reference  to  the  selection 
of  a  name  totally  dissimilar  from  that  of  -'Gold 
Dust'?  Why  was  'Gold  Drop'  selected!  There  were 
plenty  of  other  names  that  were  short  and  easy  to  re- 
mml^er.  Other  manufacturers  of  Avashing  soap  had 
found  no  difficulty  in  this  regard ;  for  instance : 
'Pearline';  'Babbit,  1776,'  etc.  When  these  facts  are 
considered,  is  it  not  reasonably  clear  that  in  selecting 
'Gold  Drop,'  which  conveys  to  the  mind  so  close  an 
imitation  of  'Gold  Dust,'  that  there  Avas  some  inten- 
tion or  design  upon  the  part  of  respondent  to  impose 
'Gold  Drop'  upon  the  public  as  that  of  'Gold  Dust,* 
or,  at  least,  to  obtain  some  advantage  or  benefit  from 
complainant's  advertised  trade  name  'Gold  Dust 'I 
Was  not  this  result  accomplished  Avhether  so  intended 
or  not!" 

In  Hostetter  v.  Martinoni,  110  Fed.,  524,  Judge  Morrow 
issued  an  injunction  against  the  sale  in  bulk  and  in  demi- 
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Johns  labeled  ^'H.  Bitters,"  of  imitation  bitters  as  Hos- 

tetter's  bitters,  saying  (525)  : 

"With  regard  to  the  first  contention  of  the  de- 
fendant, whether  the  names  by  Avliich  complainant's 
preparation  are  known  to  the  trade  are  merely  de- 
scriptive or  not,  the  complainant's  rights  to  the  bene- 
fits arising  from  the  high  reputation  of  tlie  prepara- 
tion designated  by  such  names,  gained  by  the  efforts 
of  complainant  and  its  predecessors  through  many 
years,  is  undoubted.  It  is  a  fundamental  principle 
of  the  law  that  one  cannot  make  use  of  a  reputation 
wliich  another  has  acquired  in  a  trade  name  or  mark 
for  the  purpose  of  deriving  such  advantage  in  the 
manufacture  and  sah>  of  the  goods  as  arises  from  the 
good  will  and  reputation  of  the  original  manufacture. 
Courts  demand  a  high  order  of  commercial  integrity 
in  the  use  by  competitors  of  a  name  under  which  a 
rival  has  gained  a  business  reputation,  whether  that 
name  is  strictly  a  trade-mark  or  is  descriptive  of 
(luality  merely,  and  frown  upon  all  filching  attempts 
to  obtain  the  reputation  of  another.  Fuller  v.  Huff, 
43  C.  C.  A.,  453,  104  Fed.,  141,  51  L.  II.  A.,  332,  and 
cases  cited.  Did,  then,  the  defendant  wrongfully  at- 
tempt to  use  the  reputation  of  complainant's  prep- 
aration for  his  own  advantage?" 

In  Van  Iloholxcn  v.  Molins  £  Kalfoibach,  112  Fed., 
528,  Judge  Morrow  enjoined  the  refilling  of  empty  gin 
bottles  bearing  the  distillers'  monogram  even  though  the 
genuine  paper  label  and  stamp  on  the  cork  were  not  used, 
saying  (530)  : 

*'A  fundamental  principle  in  the  law  of  trade- 
marks is  the  protection  of  the  owner  of  the  trade- 
mark against  fraud  in  its  use  by  others.  This  fraud 
may  consist  in  such  use  of  a  trade  name  or  mark 
as  to  induce  purchasers  to  believe  that  they  are  ob- 
taining the  article  which  has  Avon  reputation  under 
the  particular  name  or  mark.  It  has  been  held  that, 
even  where  a  geographical  name  has  been  adopted 
and  claimed  as  a  trade-mark  and  become  a  well- 
known  sign  and  synonym  foi^  superior  excellence,  its 
use  will  not  be  permitted  by  persons  residing  at 
other  places  for  the  purpose  by  fraud  and  false  rep- 
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resentation  of  appropriating  llic  good  will  and  busi- 
ness which  long-continned  industry  and  skill  and 
a  generous  use  of  capital  has  rightfully  huilt  up." 

(531): 

*'If  we  consider  the  case  as  one  of  unfair  compe- 
tition, the  same  result  must  follow.  As  Avas  said  in 
the  various  Hostetter  cases  (0.  C),  84  Fed.,  333,  107 
Fed.,  705,  and  HO  Fed.,  524,  the  doctrine  of  unfair 
competition  rests  upon  the  proposition  that  men 
must  be  honest  in  their  business  transactions,  and 
rely  upon  the  merits  of  their  own  goods,  and  not 
undertake  to  palm  off  inferior  goods  as  and  for  the 
goods  of  the  genuine  manufacturer.  Even  if  the 
respondent  in  the  case  at  bar  was  using  the  bottles 
of  complainants  as  a  mere  convenience,  without  dis- 
honest motives,  the  custom  of  refilling  receptacles 
bearing  distinctive  trade  names  or  marks  with  other 
manufacturers  is  too  dangerous,  and  allows  too 
great  an  opportunity  for  fraud  against  the  owners 
of  valual)le  preparations,  to  be  permitted." 

In  Keuffel  v.  Crocl~cr,  118  Fed.,  187,  defendant  imi- 
tated a  series  of  grade  names  long  used  l)y  the  com- 
plainant and  approximated  the  shapes  and  styles  of 
complainant's  packages  extensively  .employed  as  desig- 
nations and  dress  for  draughting  materials.  Judge  Mor- 
row said   (189) : 

**Upon  the  evidence  now  before  the  court,  there- 
fore, the  complainant  must  be  presumed  to  have  es- 
tablished the  high  reputation  of  its  goods,  in  connec- 
tion with  which  the  trade  names  used  by  it  were  of 
considerable  value.  The  defendant,  then,  entering 
the  field  of  competition,  wdien  the  complainant's 
goods  were  in  this  situation,  appears  to  have  acted 
with  design  in  the  adoption  of  labels  of  general  de- 
sign and  appearance  in  imitation  of  those  used  by 
the  complainant,  including  the  selection  of  similar 
names  for  the  description  of  like  goods.  The  com- 
plainant's goods  had  become  known  to  the  eye  by  the 
form  of  package  (consisting  of  a  roll),  the  peculiar 
color  of  the  outside  wrapper  inclosing  this  package, 
and  the  distinctive  label    describing    the    contents. 


These  labels  were  alike  for  the  different  varieties  of 
paper,  differing  only  in  the  name  describing  the  par- 
ticular kind.  It  required  a  second  glance  to  distin- 
guisli  the  particular  name  upon  each  package,  while 
the  general  effect  of  tlie  label  as  a  whole  was  easily 
comprehended  at  the  first  glance.  Every  feature  of 
this  style  of  wrapping  and  marking  was  apparently 
copied  by  the  defendant,  with  tlie  result  that  close 
scrutiny  was  required  to  distinguish  its  packages 
from  those  of  the  complainant.  Such  use  of  names, 
labels  and  wrappers  was  undou])tedly  infringement, 
and  the  sale  of  such  goods  so  wrapped,  labeled,  and 

marked  was  unfair  competition." 

***** 

(190): 

"The  law  applicable  to  tliis  case  may  be  stated  in  a 
few  words.  It  requires  the  defendant,  in  offering 
his  goods  to  the  public,  to  use  such  method  of  wrap- 
ping, labeling  and  cataloguing  of  his  packages  as 
not  to  lead  an  intending  purcliaser,  of  ordinary  in- 
telligence, using  ordinary  care,  into  the  mistaken  be- 
lief that  he  is  purchasing  goods  placed  upon  the 
market  by  tlie  complainant,  "when  in  fact  he  is  pur- 
chasing the  defendant's  goods.  The  defendant  does 
not  appear  to  have  observed  this  i-equirement,  and 
the  complainant  is,  therefore,  entitled  to  the  protec- 
tion of  a  temporary  injunction.  It  is  immaterial 
that  the  defendant  has  changed  the  form  of  its  label 
since  this  action  was  commenced.  The  complaint  is 
directed  against  the  acts  of  the  defendant  committed 
prior  to  the  commencement  of  the  action." 

In  Eiioclh  Morf/an's  Sons  v.  Wliifticr-Cohurn  Co.,  118 
Fed.,  657,  defendant,  in  an  attempt  to  compete  with 
Sapolio,  called  his  scouring  soap  "Sapho,"  approxi- 
mated the  shape  and  size  of  complainant's  cakes  and 
simulated  its  labels.     Judge  Morrow  said  (661) : 

"The  word  'Sapho,'  commencing  and  ending  with 
the  same  letters  as  *  Sapolio,'  and  arranged  in  the 
same  position  upon  the  packages  of  soap,  presents 
so  similar  an  appearance  to  the  eye  in  an  ordinary 
glance  that,  in  my  opinion,  it  could  easily  be  mis- 
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taken  for  'Sapolio.'  A  minute  and  careful  inspec- 
tion will,  of  course,  reveal  the  fact  that  it  is  a  dif- 
ferent preparation;  but,  in  legal  contemplation,  in- 
fringement occurs  when  'the  resemblance  is  such  as 
to  deceive  an  ordinary  purchaser  giving  such  atten- 
tion to  the  same  as  such  a  purchaser  usually  gives.' 
McLean  v,  Fleming,  supra;  Sterling  Remedy  Co.  v. 
Eureka  Chemical  S  Mfg.  Co.,  80  Fed.,  105,  25  C.  C. 
A.,  314;  Saoclehner  v.  Eisner  d  Meudelson  Co.,  179  IT. 
S.,  19,  41,  21  Sup.  Ct,  7,  45  L.  Ed.,  60. 

While  it  is  true  that  no  one  has  a  monopoly  of 
form,  of  color,  or  of  the  shape  of  letters,  it  has  re- 
peatedly been  held  that  one  may  not  use  the  color 
that  another  has  selected  as  a  distinguishing  mark  of 
his  goods,  or  use  the  same  arrangement  of  letters 
and  of  marks,  when  such  use  is  with  the  design  to 
market  his  goods  as  the  goods  of  another.  Hires 
Co.  V.  Conswners'  Co.,  100  Fed.,  809,  41  C.  C.  A., 
71.  It  is  within  the  discretion  of  the  court  to  en- 
join such  an  imitation  of  another's  goods,  when  it  is 
proven  directly  or  by  strong  inferential  evidence 
that  the  imitation  was  willfully  made,  or  when  such 
imitation,  even  though  innocently  made,  results  in 
damage  to  the  one  whose  rights  are  infringed.  In 
the  present  case  the  evidence  shows  that  the  goods 
of  the  defendant  have  been  mistaken  by  purchasers 
for  those  of  the  complainant,  probably  by  the  design 
of  the  dealer.  And,  though  there  is  no  evidence  con- 
necting such  dishonest  dealing  with  the  defendant  in 
any  way,  the  fact  that  it  so  dresses  its  goods  as  to 
give  an  easy  opportunity  to  the  unscrupulous  dealer 
to  delude  the  consuming  purchaser  is  very  persua- 
sive evidence  that  an  intention  existed  to  enter  into 
competition  witli  the  manufacturer  whose  goods 
were  already  well  established,  and  to  carry  on  such 
competition  in  a  manner  which  courts  of  equity  hold 

to  be  unfair." 

***** 

(662): 

''It  follows  that  tlie  rights  of  the  complainant  in 
and  to  its  trade  name  are  infringed  by  the  acts  of 
the  defendant,  and  that  the  imitation  of  complain- 
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ant's  packages  by  defendant  is  unlawful,  in  that  it 
tends  to  create  confusion  in  the  trade,  and  work  a 
fraud  upon  the  public  by  inducing  it  to  accept  the 
goods  of  defendant  for  those  of  complainant." 

In  Kosterlufi  v.  Seattle  Breiving  d  Malting  Co.,  116 
Fed.,  620,  this  court  enjoined  an  imitated  beer  label. 
Judge  Gilbert,  after  comparing  the  two,  used  the  follow- 
ing language  (621) : 

''These  differences  are  such  as  are  usually  intro- 
duced where  the  intention  is  to  nu^ke  an  unfair  use 
of  an  establislied  trade-mark,  and  at  the  same  time 
so  far  depart  therefrom  as  to  avoid  the  charge  of  in- 
fringement. It  is  argued,  and  it  is  true,  that  the  dif- 
ferences are  apparent  to  anyone  who  will  read  and 
examine  the  labels,  but  that  argument  does  not  meet 
the  question  which  the  case  presents :  Are  the  re- 
semblances between  the  two  labels  such  that  the  con- 
sumer is  likely  to  be  misled?  We  liave  no  liesita- 
tion  in  saying  that  they  are,  and  that  the  variations 
are  wholly  insufficient  to  avoid  the  charge  of  infringe- 
ment, or  create  a  doubt  that  tlie  label  of  the  appel- 
lant was  copied  from  that  of  the  appellee,  and  was 
made  in  close  imitation  of  all  its  salient  features.  A 
consumer  who  has  been  accustomed  to  pui'chase  an 
article  in  a  dress  or  a  package  which  has  become 
familiar  to  him  does  not  stop  to  read  and  examine. 
Many  of  the  consumers  of  beer  are  unable  to  read, 
and  many  are  foreigners,  and  unacquainted  with  the 
English  language.  All  consumers,  Avhether  able  to 
read  or  not,  are  in  fact  guided  by  the  general  appear- 
ance of  the  package  or  label  which  is  before  them. 
The  general  appearance  of  the  beer  bottles,  carry- 
ing these  two  respective  labels,  is  strikingly  similar. 
No  argument  can  add  force  to  the  conviction  wliich 
is  produced  by  the  mere  sight  of  them.  CuUius- 
platt  V.  Fiulayson  (C.  C),  88  Fed.,  693;  Fairhank 
Co.  V.  R.  W.  Bell  Mfg.  Co.,  23  C.  C.  A.,  554,  77 
Fed.,  869;  Biscuit  Co.  v.  Baker  (C.  C),  95  Fed., 
135." 

In  Standard  Varnish  Works  v.  Fisher,  153  Fed.,  928, 
Jiere  was  involved  the  alleged  deceptive  use  of  the  name 
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•'Turpentine  Shellac."      Judge  Wolverton  overruled  a 

demurrer,  saying  (930)  : 

"As  a  trade  name,  it  may  be  properly  so  employed, 
but  within  itself  it  is  inapt  for  exclusive  appropria- 
■  tion  as  a  trade-mark.  Beyond  this,  however,  words 
or  symbols  naturally  descriptive  of  the  product,  while 
not  adapted  for  exclusive  use  as  a  trade-mark,  may 
yet  acquire,  by  long  and  general  usage  in  connection 
with  the  preparation  and  by  association  with  the 
name  of  the  manufacturer,  a  secondary  meaning  or 
signification,  such  as  will  express  or  betoken  the 
goods  of  that  manufacturer  only,  and  in  this  sense  he 
will  be  entitled  to  protection  from  an  unfair  use  of 
the  designation  or  trade  name  by  others  that  may 
result  in  his  injury  and  in  fraud  of  the  public. 

The  principle  that  one  person  or  firm  should  not 
sell  his  goods  as  the  goods  of  another  person  or  firm 
lies  at  the  bottom  of  the  legal  objection,  and  it  is 
the  making  use  of  the  trade  name,  which  by  a  pe- 
culiar and  particular  signification  betokens  the  goods 
of  a  particular  manufacturer,  for  the  purpose  of 
foisting  the  goods  of  another,  especially  if  they  be 
of  inferior  stamp  or  quality,  upon  the  market  as  the 
goods  of  that  manufacturer,  that  the  law  will  not 
tolerate.  Such  a  practice  is  unfair  and  injurious 
both  to  the  proprietor  or  manufacturer  and  to  the 
public." 

Judge  Wolverton,  sjDeaking  for  this  court,  in  G.  lie'ile- 

man  Brewing  Co.  v.  Independent  B reiving  Co.,  191  Fed., 

489,  a  case  involving  imitation  of  beer  labels,  remarked 

(492) : 

''A  suit  for  unfair  competition  may  be  maintained 
where  there  is  no  lawful  trade-mark  involved,  whicli 
consists  essentially  in  palming  the  goods  of  one 
manufacturer  or  vendor  off  for  the  goods  of  another. 
This  is  a  fraud  not  only  upon  the  manufacturer 
whose  goods  are  assimilated  and  replaced  in  the  mar- 
ket, but  upon  the  genei'al  public  as  well,  which  does 
not  get  what  it  supposes  it  is  bargaining  for.  For 
the  fraud  thus  perpetrated,  the  ijidividual  or  the 
manufacturer,  as  the  case  may  be,  has  his  or  its 
cause  of  suit  to  j^revent  the  recurrence    of   the  im- 
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position,  and  for  sucli  damages  as  may  have  been 
sustained  on  account  of  it." 

(494) : 

"The  last  and  cardinal  contention  is  that  the  label 
used  by  the  defendant  is  not  an  infringement  upon 
complainant's  trade-mark.  A  simple  inspection  of 
the  two  labels,  as  shown  b}^  Exhibits  A  and  C  at- 
tached to  the  complaint,  convinces  one  that  the  de- 
fendant's label  was  suggested  by  that  of  complain- 
ant, which  latter  consists  essentially,  as  is  alleged  in 
the  complaint,  of  a  conventional  or  typical  Dutch  or 
German  scene,  and  the  situation  is  really  resolved 
into  the  question  whether  the  defendant  has  so  dif- 
ferentiated its  label  in  the  manner  of  its  design  and 
detail  of  execution  as  to  avoid  infringement  of  com- 
plainant's label.  There  is  a  manifest  effort  at  art- 
ful sinndation  to  be  attended  with  barely  sufficient 
differentiation  to  escape  infringement.  Has  the  de- 
fendant succeeded,  and  does  the  complaint  so  show 
upon  its  face?" 

After  describing  the  two  labels,  Judge  Wolverton  con- 
cludes (497): 

"Now,  to  one  scanning  the  detailed  description  of 
these  two  Dutch  scenes,  or  laying  the  pictures  side 
by  side,  there  could  be  no  trouble  in  distinguishing 
the  one  from  the  other.  But  this  is  not  the  test. 
Will  confusion  result  to  the  purchasing  public  by  the 
use  of  the  two  not  brought  into  direct  or  special  com- 
parison! Would  the  ordinary  customer  applying-  at 
the  counter  for  '  Old  Style  Lager, '  observing  the  care 
customary  with  purchasers  in  that  way,  be  likely  to 
be  deceived  or  misled  into  buying  'Old  German 
Lager,'  if  it  was  offered  him  marked  with  defend- 
ant 's  label  f    We  are  impressed  that  he  would. 

A  simulation  of  the  most  prominent  and  distinctive 
features  of  the  complainant's  label,  is  found  in  the 
defendant's  label.  The  inn  is  there,  with  the  legend 
in  slightly  different  wording  suspended  from  a  scroll ; 
the  representation  of  men  drinking-  at  a  table  outside 
of  the  inn  is  there ;  tlie  barrels  or  casks  in  the  subway 
are  there;  the  monks  drinking  at  a  table  at  or  near 
the  casks  are  there;  and  the  coopering  of  a  barrel 
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is  there.  In  sliort,  the  'ensemble'  is  there,  and  that, 
says  the  court  in  CantreU  S  Cochrane  v.  Butler, 
supra,  does  the  mischief.      And  quoting  again: 

'The  usual  purchaser  neither  abstracts  nor  an- 
alyzes for  the  purpose  of  differentiation  and  judg- 
ment. ' 

The  complaint,  fairly  construed,  we  think,  shows 
infringement  upon  the  face  of  it.  What  the  evi- 
dence may  show  at  the  trial  is  quite  a  different 
thing. ' ' 

In  Welmtock  v.  Marks,  109  Cal.,  529,  42  Pac,  142, 
complainant  operated  a  store  of  peculiar  architecture  in 
Sacramento.  He  called  his  establishment  ''Mechanics' 
Store."  Defendant,  next  door,  erected  a  building  of 
similar  architecture,  to  which  he  applied  the  name  "Me- 
chanical Store."  Judge  Garroute,  si)eaking  for  the  Su- 
preme Court,  said  (145) : 

"Upon  this  bald  statement  of  facts,  it  cannot  be 
gainsaid  that  defendant  has  done  the  plaintiff  wrong ; 
and  it  is  said  that  for  every  wrong  there  is  a  rem- 
edy. These  facts  certainly  indicate  a  case  of  un- 
lawful business  competition,  and  courts  of  equity 
have  ever  been  ready  to  declare  such  things  odious. 
It  is  strange  if  plaintiff  may  be  deprived  of  the 
fruits  of  a  long  course  of  honest  and  fair  dealing  in 
business  by  such  wicked  contrivances,  and,  upon  ap- 
peal to  the  courts  for  relief,  should  be  told  there  was 
no  relief.  This  cannot  ,be  so,  for  the  whole  law  of 
trade-marks,  trade  names,  etc.,  is  recognized,  ap- 
proved and  enforced  for  the  very  purpose  of  pro- 
tecting the  honest  tradesman  from  a  like  loss  and 
damage  to  that  which  threatens  this  plaintiff;  and 
the  fact  that  the  question  comes  to  us  in  an  entirely 
new  guise,  and  that  the  schemer  has  concocted  a  kind 
of  deception  heretofore  unheard  of  in  legal  jurispru- 
dence, is  no  reason  why  equity  is  either  unable  or  un- 
willing to  deal  with  him.  It  has  been  said  by  some 
judge  or  law  writer  that  'no  fixed  rules  can  be  estab- 
lished upon  which  to  deal  with  fraud,  for,  were 
courts  of  equity  to  once  declare  rules  prescribing  the 
limitations  of  their  power  in  dealing  with  it,  the 
jurisdiction   would    be    perpetually    cramped    and 
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eluded  by  new  scliemes  which  the  fertility  of  man's 
invention  would  contrive.'  By  device,  defendant  is 
defrauding-  plaintiff  of  its  business.  He  is  stealing 
its  good  will, — a  most  valuable  property, — only  se- 
cured after  years  of  lionest  dealing-  and  large  expen- 
ditures of  money ;  and  equity  would  be  impotent,  in- 
deed, if  it  could  contrive  no  remedy  for  such  a 
wrong. 

The  fundamental  principle  underlying  this  entire 
branch  of  the  law  is  that  no  man  has  the  right  to  sell 
his  goods  as  the  goods  of  a  rival  trader." 

*'We  think  the  principle  may  be  broadly  stated 
that  when  one  tradesman  resorts  to  the  use  of  any 
artifice  or  contrivance  for  tlie  purpose  of  represent- 
ing his  goods  or  his  business  as  the  goods  or  business 
of  a  rival  tradesman,  thereby  deceiving  the  people 
by  causing  them  to  trade  with  him  when  they  in- 
tended to  and  would  have  otherwise  traded  with  his 
rival,  a  fraud  is  committed, — a  fraud  which  a  court 

of  ecpiity  will  not  allow  to  thrive." 

***** 

''In  the  leading  case  of  Lee  v.  Haley,  supra,  the 
whole  question  is  condensed  by  the  final  conclusion 
of  the  court  into  the  principle  of  law  'that  it  is  a 
fraud  on  the  part  of  a  defendant  to  set  up  a  busi- 
ness under  such  a  designation  as  is  calculated  to  lead 
and  does  lead  other  people  to  suppose  that  his  busi- 
ness is  the  business  of  another  person.'  If  the  same 
evil  results  are  accomplished  by  the  acts  practiced 
by  this  defendant  wliicli  would  be  accomplished  by  an 
adoption  of  plaiiitilf's  name,  why  should  equity  smile 
upon  the  one  practice  and  frown  upon  the  other! 
Upon  what  principle  of  law  can  a  court  of  equity 
say,  'If  you  cheat  and  defraud  your  competitor  in 
business  by  taking  his  name,  the  court  will  give  relief 
against  you,  but,  if  you  cheat  and  defraud  him  by 
assuming  a  disguise  of  a  different  character,  your 
acts  are  beyond  the  law?'  Equity  will  not  concern 
itself  about  the  means  by  whicli  fraud  is  done.  It  is 
the  results  arising  from  the  means — it  is  the  fraud 
itself — with  which  it  deals. 

The  foregoing  principles  of  law  do  not  apply 
alone  to  the  protection  of  parties  having  trade-marks 
and  trade  names.      They  reach  away  beyond  that, 
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and  apply  to  all  cases  where  fraud  is  practiced  by 
one  in  securing  the  trade  of  a  rival  dealer ;  and  these 
ways  are  as  many  and  as  various  as  the  ingenuity  of 
the  dishonest  schemer  can  invent." 

In  Banzhaf  v.  Chase,  150  Cal.,  180,  88  Pac,  704,  it  was 

sought  to  protect  the  name  ''Old  Homestead"  for  bread. 

Justice  Shaw  remarked  (705) : 

"The  case  of  the  plaintiffs  does  not  depend  on  its 
right  to  the  exclusive  use  of  the  words  in  question. 
It  is  based  on  fraud.  It  rests  on  the  right 
of  the  plaintiffs  to  restrain  the  conduct  of 
the  defendant  whereby  he,  in  o.rder  to  in- 
jure the  plaintiff  and  benefit  himself,  simulates  the 
plaintiffs '  goods,  deceives  the  plaintiffs '  patrons  into 
the  belief  that  his  bread  is  that  made  by  the  plain- 
tiffs and  thereby  induces  them  to  buy  his  own  bread 
instead  of  the  plaintiffs',  thus,  by  fraud  and  decep- 
tion, depriving  the  plaintiffs  of  the  profits  of  such 
sales  and  appropriating  the  same  to  his  own  use. 
The  right  to  prevent  such  an  injury  by  injunction 
does  not  depend  on  the  ownership  by  the  plaintiffs  of 
any  particular  word,  phrase,  or  device,  as  a  trade- 
mark. If  the  words  in  question  constituted  a  trade- 
mark of  the  plaintiffs,  as  defined  by  law,  and  the  de- 
fendant was  using  it  to  plaintiffs'  injury,  he  would 
be  restrained,  although  he  were  in  entire  ignorance 
of  plaintiffs'  prior  use,  or  right,  and  were  using  it 
in  good  faith,  with  good  motives,  with  no  intent  to 
injure  any  person,  and  no  consciousness  of  such  in- 
jury. But  where  one  purposely  imitates  the  goods, 
signs,  or  place  of  business  of  another,  in  order,  by 
deceiving  the  other's  patrons,  to  sell  his  own  goods 
as  the  goods  of  the  other,  and  thereby  obtain  for 
himself  the  profits  which  would  otherwise  go  to  the 
other,  it  is  not  necessary  that  the  devices,  words,  or 
signs  which  are  imitated  shall  constitute  a  trade- 
mark. The  right  of  action  in  such  a  case  arises  from 
the  fraudulent  purpose  and  conduct  of  the  defend- 
ant and  the  injury  caused  to  the  plaintiffs  thereby, 
and  it  exists  independently  of  the  law  regulating 
trade-marks,  or  of  the  ownership  of  such  trade-mark 
by  the  plaintiffs.  The  gist  of  such  an  action  is 
not  the  appropriation  and  use  of  another's  trade- 
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mark,  but  the  fraudulent  injury  to,  and  appropria- 
tion of,  another's  trade." 

The  net  result  of  the  foregoing  cases  is  that  unfair 
trading  is  a  question  of  fact.  The  rule  of  law  is  general 
and  without  exception — that  nobody  has  any  right  to 
represent  his  goods  as  the  goods  of  somebody  else — it 
does  not  make  any  difference  how  the  representation  may 
be  made.  It  is  the  question  of  fact,  whether  the  false 
representation  is  being  made  with  which  the  court  is 
concerned,  and  if  this  fact  appears  from  the  evidence, 
relief  will  be  accorded  and  the  efficient  means  by  which 
it  is  accomplished  will  be  enjoined. 

This  rule  was  accepted  and  applied  by  the  court  be- 
low in  this  case.  Judge  Sawtelle  found  as  a  fact  that  the 
Koke  Companies  were  intentionally  and  purposely  en- 
deavoring to  pirate  the  Coca-Cola  Company's  business 
and  sell  their  product  as  and  for  Coca-Cola ;  that  they 
intentionally  adopted  means  which  they  knew  would  ac- 
complish this  purpose,  and  that  these^  means  did  in  fact 
accomplish  it;  that  the  Koke  Company's  goods,  when 
sold  under  the  names  Koke  and  Dope,  were  sold  as  and 
for  Coca-Cola.  Judge  Sawtelle  thereupon  entered  a  de- 
cree which  stopped  the  fraud,  and  unless  this  court  is 
prepared  to  reverse  a  long  line  of  decisions  which  it  has 
made,  enjoining  practices  much  less  flagrant  than  those 
which  the  record  here  discloses,  it  necessarily  follows 
that  the  decision  of  the  court  below  must  be  affirmed. 

Judge  Sawtelle  has  well  summarized  the  principle  by 
which  cases  of  this  description  are  decided. 

In  Coca-Cola  Co.  v.  TJie  Koke  Company  of  America 

et  al,  235  Fed.,  408,  411,  he  said: 

"Numerous  authorities  have  been  cited  by  both 
sides,  with  variant  facts,  but  as  each  case  must  be 
determined  on  all  facts  that  surround  it,  the  facts 
in  any  prior  case  cannot  be  a  guide  to  the  decision  of 
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the  subsequent.  This  view  is  cogently  pointed  out 
on  page  three  of  lectures  of  John  Cutler,  of  King's 
College,  entitled  'Passing  Off.' 

The  fundamental  principle  of  the  law  applicable  to 
this  class  of  cases  is  well  established.  It  may  be 
thus  stated:  'no  man  has  a.right  to  pass  off  his  goods 
as  though  they  were  the  goods  of  another.' 

'The  essence  of  the  wrong  consists  in  the  sale  of 
the  goods  of  one  manufacturer  or  vendor  as  those 
of  another.'  " 

Canal  Company  v,  Clark,  13  Wall.,  311. 

"The  difficulties  which  arise  are  in  the  application 
of  this  principle  to  the  facts  of  the  particular  case, 
and  the  question  which  the  court  has  to  decide  is  al- 
ways a  question  of  fact.  The  decision  of  the  court 
depends  upon  all  the  circumstances  affecting  the 
plaintiff  and  his  trade  and  the  circumstances  affect- 
ing the  defendant  and  his  trade,  and  both  alike  must 
be  considered  in  arriving  at  a  conclusion." 

The  particular  means  by  which  the  Koke  Companies 
perpetrate  the  fraud  and  accomplish  the  sale  of  their 
goods  as  and  for  Coca-Cola  are  the  use  of  the  nicknames 
by  which  Coca-Cola  is  known  and  by  imitating  the  visual 
appearance  of  Coca-Cola,  its  labels  and  containers. 

The  use  of  the  nicknames  is  tlie  principal  offense  but 
the  imitation  of  label,  barrel  and  th'ink  itself  are  effi- 
cient aids  in  the  scheme  of  fraud.  As  Judge  Sawtelle 
observed : 

"The  witness  Wright  of  the  Southern  Koke  Com- 
pany justified  the  use  of  the  name  'Koke,'  for  he  says 
that  the  name  'Koke'  w^as  adopted  to  take  advantage 
of  the  demand  for  soft  drinks  in  that  name,  and  I 
conclude  from  the  evidence  in  this  case  that  the  word 
'Dope'  was  adopted  for  the  same  purpose.  I  also 
find  that  the  defendants'  salesmen  were  instructed 
to  sell  and  did  sell  both  products  as  and  for  Coca- 
Cola.  I  find  that  both  words  were  an  abbreviation 
of  the  words  'Coca-Cola'  and  are  used  by  the  public 
and  by  purchasers  in  designating  the  plaintiff's 
product,  Coca-Cola. 
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In  view  of  the  fact  that  the  label  of  plaintiff  was 
copied  and  imitated  and  the  barrels  in  which  its  prod- 
ucts were  shipped  were  colored  as  nearly  like  those 
of  plaintiff  as  possible. 

It  may  be  that  these  resemblances  standing  alone 
would  not  in  themselves  justify  any  relief  against 
a  person  using  them  in  good  faith,  but  when  con- 
sidered in  the  light  of  all  the  evidence  in  this  case,  I 
cannot  reconcile  them  with  fairness." 

The  imitation  of  the  characteristic  script  in  which  the 
word  Coca-Cola  is  always  printed,  the  red  barrel  in- 
variably used  as  a  container  for  Coca-Cola  syrup  and 
the  duplication  of  the  appearance  of  the  drink  have  their 
counterparts  in  Coca-Cola  Co.  v.  Gay-Ola  Co.,  200  Fed., 
720  (C.  C.  A.,  Sixth  Circuit),  where  Judge  Denison  said: 

^'Complainant  also  asks  that  the  injunction  ex- 
tend to  the  use  of  the  barrels  or  kegs  painted  of  the 
same  color  as  complainant's,  and  to  coloring  the 
product  itself  with  the  same  color,  and  to  using  any 
packages  not  plainly  marked  Gay  Ola.  Whether  the 
injunction  should  have  this  scope  must  be  considered. 

It  is  first  to  be  observed  that  defendant  is  at  the 
best  on  a  narrow  ground  of  legality.  The  name 
which  it  has  adopted  does  not  negative  an  intent  to 
confuse.  The  product  is  identical,  both  in  appear- 
ance and  taste ;  and  the  form  of  script  used  in  print- 
ing tlie  'trade-mark'  names  is  the  same.  Even  if  the 
use  of  each  of  these  items  of  similarity  was  lawful, 
when  accompanied  by  good  faith  and  no  intent  to 
deceive,  they  put  the  product  near  that  dividing  line 
where  good  or  bad  faith  is  the  criterion,  and  their 
presence  puts  upon  the  user  a  burden  of  care  to  see 
that  deception  does  not  naturally  result.  Con- 
versely, when  we  find,  as  a  fact,  from  the  other  con- 
duct of  the  defendant,  that  the  underlying  intent  is 
to  perpetrate  a  fraud  upon  tlie  consumer,  this  intent 
must  color  the  accompanying  acts,  and  some  ^vhich 
otherwise  might  be  innocent  become  guilty.  So  here. 
The  red  color  used  by  complainant  on  its  barrels  and 
kegs  is  not  a  color  which  it  discovered,  or  to  which 
it  had  any  abstract  monopoly ;  but  this  color  has  long 
been  used  by  complainant  in  a  way  that  was  exclusive 


36 

in  this  trade.  No  other  manufacturer  of  analogous 
or  competino-  drinks  uses  that  color  of  package,  and 
its  adoption  l)y  defendant  is  one  of  the  constituent 
parts  of  defendant's  scheme  of  fraud.  So,  too,  Avith 
defendant's  failure  to  mark  its  packages  with  any- 
thing to  indicate  the  place  of  manufacture.  Ordi- 
nariy  a  man  may  mark  his  goods,  or  not,  as  he 
pleases ;  but  when  he  has  his  marks  and  labels  which 
he  uses  on  occasions,  and  can  have  no  motive  for 
sending  out  unmarked  packages  except  to  aid  in  a 
fraudulent  substitution,  the  act,  otherwise  permis- 
sible, becomes  forbidden. 

The  question  remains  Avhether  tlie  injunction 
should  go  to  the  extent  of  forbidding  defendant  to 
sell  Gay  Ola  Avith  the  identical  color  it  now  has — tliat 
is,  to  for1)id  its  sale  unless  colored  so  as  to  distin- 
guish it  from  Coca-Cola.  Defendant  contends  that 
such  a  prohibition  is  inconsistent  with  its  legal  right 
to  make  and  sell  an  article  which  is  in  fact  exactly 
like  Coca-Cola.  This  contention  seems  unpersuasive 
in  view  of  defendant's  pleading.  In  its  answer,  it 
has  abancloned  the  claim  of  its  advertising  literature 
that  Gay  Ola  is  made  exactly  according  to  the  Coca- 
Cola  formula,  and  urges  that  its  product  is  a  ditferent 
and  better  compound.  It  says  that  it  has  improved 
upon  the  formula  of  Coca-Cola,  while  eliminating 
one  of  the  elements,  and  that  its  product  is  'greatly 
superior'  to  Coca-Cola.  It  thus  destroys  a  consider- 
able part  of  the  foundation,  upon  which  rests  its 
claimed  right  to  adopt  a  color  which  Avill  be  decep- 
tive; but  we  pass  by  this  consideration. 

The  record  justifies  the  conclusion  that  the  color 
is  'Non-functional' — to  use  the  phraseology  of  the 
patent  law.  The  bill  alleges  that  Gay  Ola  is  'arti- 
ficially and  unnecessarily'  colored  so  as  to  look  ex- 
actly like  Coca-Cola.  The  answer  denies  this  in 
terms,  but  it  goes  on  to  say  that  the  color  is  produced 
by  caramel  Avliich  is  in  universal  use  for  coloring 
purposes  and  is  used  by  complainant  for  coloring 
Coca-Cola.  There  is  here  no  claim  that  caramel 
serves  any  other  purpose  in  either  compound,  ex- 
cept merely  to  give  color,  and  saying  that  it  is  one 
of  the  'component  elements,'  as  one  of  the  witnesses 
does,  is  saying  nothing  more.  It  follows  that  the 
adoption  not  only  of  caramel  but  of  the   selected 
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amount  of  caramel  was  for  the  main  and  primary 
purpose  of  making  the  two  articles  look  just  alike.  In 
this  connection  it  appears  that  there  is  a  great  va- 
riety of  coloring  materials  open  to  the  use  of  any 
manufacturer,  and  selections  from  which  are  used 
by  other  manfuacturers. 

Tlie  record  also  requires  the  conclusion  that  de- 
fendant's business  had  a  substantial  basis  in  this  con- 
templated fraud.  Doubtless  it  intended  to  try  to 
make  a  reputation  and  Inisiness  for  Gay  Ola  on  its 
own  merits  in  certain  quarters,  and  perhaps  even- 
tually in  a  general  way;  but  it  is  clear  that  in  the 
meantime,  and  wherever  it  could,  and  as  the  easiest 
way  of  getting  a  large  business,  it  intended  to  have 
its  product  sold  as  and  for  Coca-Cola.  Under  these 
circumstances,  we  need  not  consider  what  the  rule 
would  be  if  the  color  was  the  incidental  result  of  an 
ingredient  used  for  some  other  purpose,  nor  yet 
what  the  rule  would  be  if  the  defendant  had  adopted 
ever  a  wholly  unnecessary  identity  in  color  in  con- 
nection with  a  good-faith  effort  to  sell  its  own  goods 
on  their  own  merits.  This  court  has  not  yet  said 
that  a  case  of  fraudulent  competition  can  be  made 
out  solely  by  proof  of  identity  in  a  nonfunctional 
particular.  Rathbone  Co.  v.  Champion,  supra;  Hil- 
her  Mop  Co.  v.  U.  S.  Mop  Co.,  191  Fed.,  613,  112 
C.  C.  A.,  176.  This  case  is  not  even  one  of  imitating 
matters  of  appearance  in  an  article  of  common  man- 
ufacture, like  furniture.  Glohe-Weruicke  Co.  v. 
Macey  Co.,  119  Fed.,  696,  704,  56  C.  C.  A.,  304.  AVe 
rest  our  conclusion  here  upon  the  fact  that  the  color 
was  adopted  in  part  as  a  means  of  aiding  the  con- 
templated fraud,  and  that  if  its  adoption  was  also  in 
part  innocent,  there  is  here  a  confusion  caused  by  de- 
fendant; that  the  burden  is  therefore  upon  defend- 
ant to  see  to  it  that  ultimate  fraud  does  not  result 
from  this  confusion;  and  that,  so  far  as  defendant 
cannot  safeguard  this  result,  it  may  not  use  the 
color.  There  is  here  marked — indeed,  "close — analogy 
to  the  rule  of  Westinqhouse  Co.  v.  Wagner  Co.,  225 
U.  S.,  604,  32  Sup.  Ct.,  691,  56  L.  Ed.,  1222,  and  to 
the  rule  which  requires  an  article  which  is  likely  to 
deceive  as  to  its  origin  to  be  distinctly  tagged  with 


38 


the  name  of  the  real  producer.  Merrio.m  v.  Saalficld, 
supra.  It  goes  without  saying  that  this  tag  should 
he  in  form  adapted  to  reach  the  notice  of  the  final 
purchaser. 

As  to  the  bottling  part  of  the  output,  defendant 
could  apparently  provide  reasonably  efficient  means 
of  notice,  and  so  probably  prevent  deception  by  see- 
ing to  it  that  all  the  bottles  were  stamped  and  la- 
beled prominently  with  the  name  of  its  product.  As 
to  the  soda  fountain  part  of  the  output,  we  do  not  at 
present  see  how  deception  could  be  efficiently  pre- 
vented, save  l)y  giving  the  product  a  nondeceptive 
color,  although  some  other  satisfactory  means  may 
be  brought  to  the  attention  of  the  court  below.  The 
defendant  should  be  enjoined  from  selling  Gay  Ola 
of  a  color  the  same  as  or  substantially  similar  to 
Coca-Cola,  unless  and  in  so  far  as  upon  settlement 
of  the  decree  below  means  may  be  provided  by  Avhich 
the  ultimate  consumer  will  be  fairly  advised  that  he 
is  not  getting  complainant's  Coca-Cola,  but  is  get- 
ting something  else." 

On  settlement  of  the  decree  see : 

Coca-Cola  Co.  v.  Gay-OJa  Co.,  211  Fed.,  942. 

That   the  name   Coca-Cola   is   a   valid   trade-mark   is 
sliown  l)y  tlie  following  cases : 

Coca-Cola  Co.  v.  American  Druggists  Syndicate, 

200  Fed.,  107. 
Coca-Cola  Co.  v.  Deacon   Broun    Bottling   Co., 

200  Fed.,  105. 
Coca-Cola  Co.  v.  Nashville  Syrwp  Co.,  200  Fed., 

153,  157;  215  Fed.,  527. 
Coca-Cola  Co.  v.  Virginia  Syrup  Co.,  3  T.  M. 

Rep.,  126. 
Coca-Cola  Co.  v.  J.  G.  Butler  S  Sons,  229  Fed., 

224. 
Coca-Cola  Co.  v.  Kole  Co.,  235  Fed.,  408. 
Coca-Cola  Co.  v.  Bennett,  238  Fed.,  513. 
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It  is  the  universal  rule  that  it  is  of  no  consequence  hy 
what  means  passino-  off  and  fraud  are  effectuated.  It  is 
the  result,  the  actual  passino-  off,  however  accomplished, 
that  courts  of  equity  prevent  l)y  enjoinino-  the  efficient 
means. 

Bwf/css  V.  Burgess,  3  De  G.  M.  &  G.,  896. 
Reddawaij  v.  Banliam,  1896,  A.  C,  199,  13  R.  P. 

C,  224. 
Powell  v.  Birmingham   Vinegar  Brewery   Co., 

1897,  A.  C,  710,  14  R.  P.  C\,  727. 
Dennison  v.  Thomas,  94  Fed.,  651,  656. 
A.  G.  Spalding  S  Bros.  y.  Gamage,  32  R.  P.  C, 

273. 
Shaver  v.  Heller,  108  Fed.,  821,  827. 
Thompson  v.  Montgomery  (1891),  A.   C,  217, 
6  R.  P.  C,  404,  407,  8  R.  P.  C,  361,  365. 

In  dotei7ninin<>,"  wliether  or  not  a  false  representation 
is  made,  the  ultimate  purchaser  is  tlie  person  considered 
and  any  device  or  artifice  wiiich  may  he  calculated  to  de- 
ceive the  ordinary,  inattentive  1)uyer  is  unlawful. 

Liggett  d  Meyer  v.  Hynes,  20  Fed.,  883,  885. 
Liehig's  Extract  of  Meat  Co.  v.  Chemists  Co.- 

Op'.  Soc.,  13  R.  P.  C,  635,  644,  736. 
Florence  Co.  v.  Dowd,  178  Fed.,  73,  75. 
Can/fman  v.  Schuler,  123  Fed.,  205,  206. 
Bisscll  V.  Bissell,  121  Fed.,  357,  365. 
Blackwell  v.  Armistead,  3  Huglics,  163;  F.  C, 

1474,  p.  548. 
Scriven  v.  North,  134  Fed.,  366,  379. 
Pillshury  v.  Pillshury,  64  Fed.,  841,  847. 
Birmingham  Small  Arms  Co.,  Ltd.,  v.  Wehh,  24 
R.  P.  C,  27,  31. 

Any  word  or  name,  whatever  its  original  character  or 
its  primary  significance,  which  by  association  has  ac- 
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quired   an   understood   meaning   identifying   the   goods 

of  a  certain  producer,  will  be  protected  against  imitation. 

W  others  poo  )i  v.  Currie,  L.  E.,  5  House  of  Lords, 

508;  27  Law  Times  (N.  S.),  393. 
Lee  V.  Haley,  21  L.  T.  (N.  S.),  546;  L.  R.,  5  Ch., 

155;  22  L.  T.  (N.  S.),  25L 
Thompson  v.  Montgomery,  6  R.  P.  C,  404,  407; 

8  R.  P.  C,  361,  365  (1891),  App.  Cas.,  217. 
Reddmvay  v.  Banham  (1896),  A.  C,  199;  13  R. 

P.  C,  218. 
Reddaway  v.  ^Mcrs,  19  R.  P.  C,  12. 
Reddaway  v.  Stevenson,  20  R.  P.  C,  276. 
Reddmray  v.  Frictionless  Paclx'mg  Co.,  19  R.  P. 

C,  505. 
Reddan-ay  v.  /r»r//,  23  R.  P.  C,  621. 

The  Yorkshire  Relish  case  (Poirell  v.  Birmingham 
Vinegar  Co.,  13  R.  P.  C,  235  (1894),  3  Ch.  Div.,  449 
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Scriven  v.  Girard,  140  Fed.,  794;  (Celery  Compound), 
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N.  J.  Eq.,  380,  28  Atl.,  788;  (Keystone  Oils),  Buzby  v. 
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III. 

The  Defenses. 

As  these  cases  have  progressed,  various  positions  have 
been  assumed  by  the  Koke  Companies.  As  soon  as  one 
became  untenable  it  was  abandoned  and  another  taken 
without  regard  to  consistency  or  candor.  The  Koke  Com- 
panies accused  in  this  case  of  fraud  of  a  singularly  mean 
and  discreditable  description  have  defended  but  have 
not  denied.  Indeed  few,  if  any,  of  the  acts  of  intentional 
deception  of  which  the  Koke  Companies  stand  accused  by 
the  testimony  in  this  record,  are  even  explained,  much 
less  controverted.  The  salesmen  who  counselled  deal- 
ers to  pass  off  the  Koke  Companies  imitation  for  Coca- 
Cola  and  "no  one  could  tell  the  difference,"  though  still 
in  the  employ  of  the  Koke  Companies,  were  not  called  as 
witnesses.  The  use  of  genuine  Coca-Cola  labels  as  copy 
for  the  Koke  label  is  admitted.  That  there  were  fre- 
quent demands  on  the  part  of  buyers  of  soft  drinks  for 
Koke  and  the  word  Koke  was  adopted  to  take  advantage 
of  that  demand  is  admitted  by  Wright,  formerly  vice 
president  of  the  Southern  Koke  Company,  Ltd.,  as  the 
reason  for  its  appropriation,  and  it  is  confessed  that  the 
word  Koke  was  a  nickname  for  Coca-Cola  and  known  to 
be  such  by  the  promoter  of  the  Koke  Companies  (Moore) 
before  they  were  organized  and  started  business. 

In  view  of  this  situation  it  is  not  uncharital)le  to 
view  with  suspicion  any  defense,  -short  of  a  denial,  which 
may  be  interposed. 

The  principal  issue  raised  by  the  pleadings  is  antici- 
pation. It  is  claimed  with  respect  to  Koke  that  J.  C. 
Mayfield,  the  alleged  predecessor  of  the  Koke  Companies, 
adopted  this  word  as  early  as  1888  and  continuously  used 
it  to  the  present  time.     This  testimony  is  manufactured. 
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Mayfield's  evidence  is  designated  by  the  Patent  Office  as 
"untrustworthy,"  and  it  is  stated  that  he  ''apparently 
attached  no  importance  to  the  fact  that  he  was  testifying 
under  oath. ' '  Judge  Sawtelle  and  Judge  Foster,  in  find- 
ing that  there  was  no  use  of  the  Avord  Koke  till  1909,  by 
clear  inference  held  Mayfield  a  perjurer  and  the  defense 
predicated  upon  his  alleged  prior  use  fabricated.  May- 
field  is  the  pretended  predecessor  of  the  Koke  Companies, 
an  officer  of  most,  and  the  directing  spirit  of  all  of 
them. 

The  good  faith  of  any  defense  offered  by  the  Koke  Com- 
panies is  therefore  questionable,  to  be  scrutinized  with 
suspicion  and  accepted  only  if  established  beyond  any 
reasonable  doubt. 

The  defense  of  right  to  the  use  of  the  names  Koke  and 
Dope  necessarily  results  from  the  claim  of  the  Koke 
Companies  made  in  their  conduct  and  representations 
prior  to  this  suit  and  in  their  answers,  where  it  is  con- 
tended that  the  Avords  Koke  and  Dope  are  the  trade-marks 
of  the  Koke  Companies,  which  they  alone  are  entitled 
to  use. 

This  assertion  was  later  coupled  with  the  self-destruc- 
tive position  that  the  Avords  Koke  and  Dope  are  generic 
terms  and  mean  any  beverage  similar  to  Coca-Cola  and 
may  be  used  by  anybody. 

These  defenses  involve  the  presentation  to  the  court 
of  two  mutually  destructive  contentions.  It  is  first  con- 
tended that  Koke  and  Dope  mean  the  Koke  Companies' 
product  onW  and  hence  are  distinctive,  and  then  that 
these  Avords  are  generic  and  describe  soft  drinks  gen- 
erally. 

That  the  first  assertion,  a  property  right  in  the  Koke 
Companies  of  the  Avords  Koke  and  Dope,  based  on  prior 
use  and  succession  is  the  basis  of  their  business  as  it 
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was  of  their  defense  is  clear.  They  purchased  three  Pat- 
ent Office  registrations  of  alleged  trade-marks  compris- 
ing these  words.  The  Koke  Company  of  America  sought 
to  register  the  word  Koke,  claiming  a  use  since  1888.  The 
opposition  in  the  Patent  Office  by  the  Coca-Cola  Company 
against  this  application  is  one  of  the  proceedings  in  the 
group  of  cases  in  which  the  record  now  before  this  court 
was  used.  It  is  the  position  assumed  in  the  answer  and 
was  the  basis  of  all  the  Koke  Companies'  contentions  un- 
til the  fact  that  it  was  invented  for  the  purposes  of  this 
litigation  was  demonstrated.  Since  the  showing  up  of 
this  little  excursion  into  the  realm  of  fiction,  this  defense 
has  been  somewhat  in  the  background  and  other  de- 
fenses not  so  manifestly  manufactured,  but  equally  dis- 
ingenuous have  been  urged.  However,  the  defense  of  ex- 
clusive right  in  the  Koke  Companies  in  the  words  Koke 
and  Dope  is  the  defense  which  the  pleadings  put  in  issue 
and  it  must  be  discussed. 

(1 )  The  contention  that  Koke  and  Dope  are  the  trade- 
marks of  the  Koke  Companies. 

The  claim  to  trade-mark  rights  in  the  words  Koke  and 
Dope  is  a  double  one.  With  respect  to  the  word  Koke  it 
is  based  upon 

(a)  Alleged  priority  of  adoption  and  use  by  J.  C.  May- 
field. 

(b)  Title  derived  by  alleged  assignments  from 

(1)  Murfreesboro  Bottling  Works  and 

(2)  W.  L.  Bitting  of  Sherman,  Texas. 

With  respect  to  the  word  Dope  the  claim  to  trade-mark 
rights  in  it  is  wholly  derivative  and  is  based  upon  an  al- 
leged assignment  from  Houppert  and  Worcester  of 
Birmingham,  Alabama. 
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(a)  The  claim  of  trade-mark  right  in  Koke  by  adop- 
tion and  use. 

This  is  dependent  wliolly  upon  J.  0.  Mayfield,  who 
claims  to  have  originated  tliis  word,  and  is  the  source 
of  the  Koke  Companies'  title  to  it.  He  swears  that  he, 
with  other  men,  was  associated  with  Dr.  J.  S.  Pember- 
ton,  the  predecessor  of  The  Coca-Cola  Company,  that 
Dr.  Pemberton  disclosed  to  him  the  Coca-Cola  formula 
and  that  he  (Mayfield)  sold  the  product  under  the  name 
Koke  from  1888  to  the  present  time. 

With  respect  to  the  formula,  Mayfield  testified  posi- 
tively that  Dr.  Pemberton,  in  January,  1888,  made  known 
the  formula  for  Coca-Cola  to  him,  that  Pemberton  got 
his  formula  book  and  called  it  over  to  him  word  for  word. 
(Rec,  1608.) 

Mayfield  is  most  emphatic.  He  testified  (Rec,  1645, 
1646)  : 

''Q.  435.    That  was  the  Coca-Cola  formula? 

A.    It  was. 

Q.  436.    You  are  sure  of  that? 

A.    I  am. 

Q.  437.     Absolutely? 

A.    Absolutely. 

Q.  438.    No  possible  mistake  about  that? 

A.     No,  sir. 

Q.  439.  Now,  you  stated  that  he  had  made  it  known 
to  vou  from  a  book,  did  you  see  this  book? 

A.    I  did. 

Q.  440.     Did  you  read  from  it? 

A.    I  did. 

Q.  441.  What  was  at  the  top  of  the  page,  if  any- 
thing? 

A.    Just  Coca-Cola  formula. 

Q.  442.  Just  'Coca-Cola  formula'  was  at  the  top 
of  the  page,  and  he  read  it  off  to  you? 

A.    He  read  it  off  to  me  and  I  copied  it. 

Q.  443.    You  made  a  copy? 

A.    I  made  a  copy. 

Q.  444.    In  Dr.  Pemberton 's  presence? 
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A.    Yes,  sir. 

Q.  445.     And  with  his  consent? 

A.    Sure. 

Q.  446.     There  is  no  possible  doubt  about  that? 

A.  No,  sir." 

*  *  *  *  * 

(Eec,  1646)  : 

^'Q.  462.  And  you  regarded  it,  and  Dr.  Pemberton 
regarded  that  formula,  that  Coca-Cola  formula  as  a 
secret  formula? 

A.    Yes,  sir." 

At  the  risk  of  repetition,  it  is  perhaps  well  at  this  point 
to  contrast  what  Mayfield  swears  in  this  case  as  shown  by 
the  foregoing  extract,  with  his  testimony  in  State  v.  Rice. 
(Rebuttal  Exhibit  6.)     Here  he  SAvore: 

*^Q.  Yon  claim  to  have  got  the  formula  from  the 
Coca-Cola  people  for  the  wine  coca? 

A.     No,  sir. 

Q.     Didn't  you  claim  they  got  it  from  you? 

A.     No,  sir.' 

Q.     Got  it  from  Pemberton? 

A.     Yes,  sir. 

Q.  You  claim  that  the  Coca-Cola  people  got  Pem- 
berton's  formula  and  you  were  entitled  to  it? 

A.     No,  sir,  they  bought  it  from  Pemberton. 

Q.  You  have  been  claiming  all  the  time  that  you 
had  the  (^oca-Cola  formula? 

A.     Not  the  Coca-Cola  formula." 

In  this  connection  too  the  ''Dear  Judge  letter,"  written 
on  Jan.  18,  1899,  is  significant.  Mayfield  there  says:  *'I 
got  that  fi'om  the  negro  that  worked  for  the  Coca-Cola 
Company,"  and  again,  ''Brooks,  the  old  Coca-Cola  drum- 
mer, told  me  some  things  last  winter  just  before  I  left 
Atlanta." 

The  testimony  of  the  witness  Mayfield  is  the  keystone 
of  the  arch  which  supports  the  Koke  Companies'  whole 
case.  If  Mayfield  is  successfully  impeached  and  his  story 
demonstrated  to  be  false,  the  whole  structure  falls.  That 
Mayfield 's  testimony  is  not  to  be  relied  upon  is  found 
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by  the  Patent  Office  officials,  l)y  Judge  Sawtelle  and  by 
Judge  Foster. 

There  were  produced  in  corroboration  of  Mayfield's 
story  his  three  sons  and  certain  other  witnesses,  Avho  tes- 
tified vaguely,  from  memory  only  and  without  the  pro- 
duction of  anything  of  a  tangible  nature,  that  Koke  was 
used  by  Mayfield  or  his  companies  in  which  he  was  in- 
terested between  1889  and  1908,  at  Atlanta,  Birmingham, 
Nashville  and  St.  Louis. 

There  were  produced  no  l)ooks,  orders,  papers  or 
labels,  in  fact  nothing  in  documentary  form  showing  any 
use  of  the  name  Koke  before  1909.  All  the  testimony 
is  vague  and  general  and  when  the  witnesses  were  asked 
to  be  specific,  constant  refuge  was  found  in  ''I  don't  re- 
member. ' ' 

Accepting  all  the  statements  contained  in  the  testimony 
of  all  the  witnesses  in  support  of  the  asserted  claim  to 
a  trade-mark  right  in  Koke  based  upon  Mayfield's  adop- 
tion and  use,  to  be  true,  with  only  the  infirmities  in- 
evitabl}^  attaching  to  narratives  of  facts  occurring  many 
years  ago  and  unaided  by  documentary  evidence,  and  as- 
siiming  that  Mayfield  did,  as  he  swears,  adopt  the  word 
Koke  as  a  trade-mark  in  conjunction  with  Dr.  Pemberton, 
Bloodworth  and  Murphey  in  1888  and  has  used  it  con- 
tinuously -since,  the  testimony  of  A.  0.  Murpliey  (called 
as  a  M'itness  on  behalf  of  the  Koke  Companies,  Rec, 
1277),  his  associate  at  that  time,  demonstrates  clearly 
that  the  original  adoption  of  tlie  name  Koke  was  a  fraud, 
designed  to  steal  the  Coca-Cola  business,  which  Pem- 
berton had  previously  sold  and  which  of  course  they  knew 
he  had  sold.  Murphey  testified  that  there  was  a  quarrel 
at  the  time  w^hen  Dr.  Pemberton  told  liim  and  his  as- 
sociates that  he  had  previously  sold  the  Coca-Cola  busi- 
ness but  (Rec,  1283)  Murphey  testified  that  Pemberton 
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agreed  that  ''He  would  get  us  up  a  substitute  which 
would  be  identically  the  same  thing  under  a  different 
name."  *  *  *  ''We  had  a  discussion  about  trying  to 
keep  the  name  Coca-Cola."  *  *  *  (P-  1284.)  ''We 
tacitly  and  silently  went  to  work  to  see  if  we  could  off- 
set it  in  some  other  way."  *  *  *  "We  *  *  *  agreed 
on  Koke."  *  *  *  (p.  1289.)  "I  cannot  say  whether 
the  general  public  at  that  time  had  adopted  any  nick- 
names for  Coca-Cola.  I  say  it  is  very  natural.  Per- 
haps one  might  be  used  interchangeably  with  the  other — 
might  be  nicknamed  for  the  other.     *     *     *" 

"We  adopted  the  name  Koke  because  it  was  the  l)est 
way  out  of  the  emergency  that  we  could  see.  We  racked 
our  brains  to  get  up  something  with  which  we  could  meet 
the  emergency,  and  that  was  the  solution.  Our  idea  in 
meeting  the  emergency  was  to  still  retain  the  thing 
that  we  had  bought  in  some  other  way  if  we  possibly 
could,  to  meet  the  emergency  that  was  sprung  upon  us 
by  Dr.  Pemberton.  lie  was  violating  his  contract  in 
regard  to  tliis  particular  preparation,  and  in  adopting 
the  name  'Koke'  our  idea  was  just  such  things  as  would 
influence  a  business  man  in  an  emergency  of  that  kind. 
I  would  not  undertake  to  state  that  this  thing  or  that 
thing  influenced  us  to  make  a  move  of  that  kind.  This 
may  have  been  instigated  by  business  interests,  such 
interest,  such  influence  as  Avould  control  any  business 
man  in  making  a  business  move  in  an  emergency."* 

*TIiis  testimony  loses  some  of  its  point  and  all  of  Its  spontaneity 
when  put  in  narrative.  The  questions  actually  put  to  the  witness  and 
his  answers  were  as  follows : 

"Q.  Had  Coca-Cola  sot — had  the  general  public  at  that  time  adopted 
any   iiickmunes   for  Coca-Cola? 

A.     Why,  I  cannot  say.  ^Nlr.  Littleton. 

Q.  AVell,  was  there — at  that  time,  or  before  you  adopted  the  name 
'Koke"  for  this  product,  was  this  Coca-Cola  jiroduct  known  by  the  name 
of  'Coca-Cola'  or  was  it  popularly  and  universally  known  by  and  i-eeog- 
iiized  by  a  nickname  'Kolie'  before  you  adopted  the  name  'Kolce'  for 
this  iiroduct? 

A.  I  could  not  say  as  to  that.  I  do  not  remember.  Those  little  de- 
tails in  regard  to  it,  I  cannot  remember.     It  is  too  far  back.     I  would 
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Assuming  that  every  bit  of  the  foregoing  testimony  is 
the  literal  truth^ — that  Mayfield  and  his  associates  started 
the  nse  of  the  name  Koke  as  a  trade-mark  for  a  beverage 
made  under  the  Coca-Cola  formula  in  January,  1888,  and 
have  used  it  continuously  from  that  time  to  this,  it  is 
evident  that  it  was  a  scheme  conceived  in  fraud,  that 
the  name  Koke  was  at  the  date  of  its  adoption  an  in- 
fringement of  the  Coca-Cola  trade-mark,  that  it  was 
adopted  because  it  Avas  a  nickname  for  Coca- 
Cola  and  for  the  purpose  only  of  stealing  the  Coca- 
Cola  business  which  Pemberton  had  already  sold  to  the 
predecessors  of  the  Coca-Cola  Company.  Murphoy 's  tes- 
timony discloses  the  reason  for  its  adoption  and  brands 
as  fraudulent  its  use  from  the  beginning.  Its  subsequent 
use  has  been  only  as  an  instrument  of  fraud  and  decep- 
tion and  to  pirate  upon  the  business  and  good  wdll  of  the 
Coca-Cola  Company. 

not  undertake   to  make  a   positive  statement  in   regard   to   a    thing   of 
that  khid.     It  may  or  may  not  have  heen.     It  natnrally  should  he. 

Q.     Well,  naturally  should  be  what? 

A.  Well,  it  naturally  should  be,  but  I  would  not  like  to  make  a 
positive  statement  as  to  that. 

Q.     AVhat  do  you  mean  by  that — it  is  very  natural? 

A.  I  say  it  is  very  natural,  perliaps  one  miglit  be  used  interchange- 
ably with  the  other — might  be  nicknamed  for  the  other.  If  I  had  been 
on  the  road,  a  salesman,  perhaps  I  might  have  run  against  a  thing  of 
that  kind. 

****** 

Q.  Did  you  adopt  tlie  name  'Koke' — did  you  gentlemen  adopt  the 
name  'Koke'  for  the  fraudulent  purpose  of  making  the  public  think  the 
Avord  'Koke'  was  the  same  word  as  'Coca-Cola'? 

A.  We  adopted  it  because  it  was  the  best  way  out  of  the  emergency 
that  we  could  see.  We  racked  our  brains  to  get  up  something  with 
which  we  could  meet  the  emergency,  and  that  was  the  solution. 

Q.  What  was  your  idea  in  meeting  the  emergency,  what  did  you 
have  in  view? 

A.  To  still  retain  the  thing  that  we  had  bought  in  some  other  way 
if  we  i)ossibly  could,  to  meet  the  emergency  that  was  sprung  upon  us  by 
Dr.  I*eml)erton.  He  was  violating  his  contract  in  regard  to  this 
particular  preparation. 

Q.  Now,  in  adopting  the  name  'Koke'  did  you  adopt  that  and  try 
to  get  a  name  as  much  like  that  of  'Coca-Cola'  as  you  could,  or  a 
different  name  from  it,  or  what  idea  did  you  haA'e  in  selecting  this 
name  'Koke'? 

A.  Well,  I  could  not  say  in  regard  to  tliis  sort  of  thing,  just  such 
things  as  would  influence  a  business  man  in  an  emergency  of  tliat 
kind.  I  would  not  undertalce  to  state  that  this  thing  or  that  thing  in- 
fluenced us  to  make  a  move  of  that  kind.  This  may  have  been 
instigated  by  business  interests,  such  interest,  such  influence  as  would 
control  any  business  man  in  making  a  business  move  in  the  emergency." 


59 

In  a  case  wliere  adverse  rights  were  sought  to  be  based 
upon  a  use  fraudulent  in  its  inception,  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  in  Raymond  v.  Royal 
Baking  Powder  Co.,  85  Fed.,  231,  235  (Jenkins,  J.),  iu 
characterizing  the  defendant's  mark,  said: 

"It  was  adapted  and  intended  to  deceive  the  pub- 
lic. Under  such  circumstances  no  right  arises  which 
the  law  will  countenance.  Courts  do  not  lend  their 
aid  to  protect  imposition  and  falsehood." 

The  foregoing  is  on  the  assumption  that  Mayfield  and 

his  co-swearers  were  telling  the  truth  when  they  swore 

that  the  word  Koke  had  been  used  by  him  and  his  alleged 

successors  since  1888.    It  is  perfectly  plain,  however,  that 

this  whole  narrative  is  fabricated.  Judge  Sawtelle  found : 

"I  find  as  a  matter  of  fact  from  the  evidence  *  *  * 
that  the  defendants,  Koke  Company  of  America,  and 
its  predecessors,  did  not  adopt  or  make  use  of  the 
name  'Koke'  until  the  year  1909,  and  the  use  of  said 
name  by  said  defendants  and  its  predecessors  was  not 
sufficient  to  create  anv  right  to  its  use  as  against  the 
plaintiff." 

Judge  Foster  has  made  the  same  finding. 

The  Patent  Office  held  ^Nlayfield's  testimony  untrust- 
worthy and  the  majority  of  his  witnesses  incredible  and 
that  while  there  might  have  been  some  use  of  the  word 
before  1909,  no  right  adverse  to  The  Coca-Cola  Company 
can  be  predicated  upon  it. 

In  order  to  see  the  entire  defense  in  this  case  in  its 
proper  perspective  and  to  appreciate  the  character  of 
Mayfield  and  the  nature  of  tlie  trade  practices  of  his  com- 
panies, associates,  licensees  and  coadjutors,  it  is  desir- 
able to  trace  somewhat  in  detail  tli(^  history  of  this  pe- 
culiar individual. 
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The  History  of  J.  C.  Mayfield. 

J.  C.  Mayfield  has  been  found  by  three  competent 
tribunals  on  the  same  testimony  here  before  the  court  to 
be  unworthy  of  credence.  There  are,  however,  in  the 
record  facts  which  do  not  admit  of  doubt  and  there  are 
certain  statements  made  my  Mayfield  which  can  perhaps 
be  accepted  as  true. 

Mayfield  came  to  Atlanta,  Georgia,  and  with  Murphey, 
Bloodworth  and  Pemberton  organized  a  corporation  un- 
der the  name  of  the  Pemberton  Medicine  Company.  This 
is  established  by  a  court  record,  which  is  in  evidence. 
The  Pemberton  Medicine  Company,  as  its  name  indicates, 
was  a  patent  medicine  concern.  Among  its  products  was 
*' Pemberton 's  French  Wine  of  Coca,"  ''Orange  Flower 
Cough  Syrup,"  "Indian  Queen  Hair  Dye,"  "Lemon  and 
Orange  Elixir,"  and  "Gingerine." 

Mayfield  devoted  a  considerable  portion  of  his  time 
to  real  estate.  In  1893  he  put  upon  the  market  a  drink 
which  was  called  Celery-Cola,  the  formula  of  which  had 
been  worked  out  by  Pemberton.  Later  Mayfield  left  At- 
lanta and  went  to  Birmingham,  where  he  bought  an  in- 
terest in  the  Schoolar  Vinegar  Company  and  continued 
to  make  and  sell  Celery-Cola  in  connection  with  dealings 
in  vinegar,  "Hop  Jack"  or  prohibition  beer  and  wines 
w^hicli  masqueraded  as  cider  arid  sherbert  for  sale  in  dry 
territory.  He  organized  a  corporation  at  Birmingham 
called  the  Celery-Cola  Company.  He  was  also  interested 
there  in  a  company  called  the  J.  C.  Mayfield  Manufac- 
turing Company.  There  was  an  interval  when  Mayfield 
was  in  Boston  in  1898  and  his  wife,  and  her  then  husband 
Brown,  and  S.  T.  Mayfield  (a  son)  were  manufacturing 
Celery-Cola  in  Jersey  City,  There  also  was  a  time  when 
Mayfield  was  making  Celery-Cola  in  Nashville,  Tennes- 
see, when  he  was  devoting  most  of  his  attention  to  an  oil 
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scheme.     During  tlie  fair  in  St.  Louis  there  was  a  plant 
established  there  and  Celery-Cola  was  made  in  St.  Louis. 

Celery-Cola, — possibly  drinks  called  Wine  Coca,  Pep- 
sinola,  Pepoade,  Vigo  and  soda  pop  were  all  the  soft 
drinks  which  Mayfield  or  any  of  the  companies  in  which 
he  was  interested  liad  made  up  to  1909.  Celery-Cola 
was  the  principal  product,  the  others  seem  to  have  been 
ephemeral.  In  his  correspondence  with  Pogue  in  1905 
and  1906,  particularly  l\e])uttal  Exhi])it  12,  the  phrase 
occurs,  "Celery-Cola  is  my  all." 

The  Government  prosecuted  Mayfield  and  his  associ- 
ates concerning  CV^lery-Cola  {U.  S.  v.  Mayfield,  177  Fed., 
765)  and  upon  conviction  of  violation  of  the  Food  and 
Drugs  Act  the  affairs  of  the  Celery-Cola  Company  were 
wound  up ;  the  formula  of  Celery-Cola  was  changed,  the 
revised  product  was  rechristened  Koke,  and  Mayfield 
went  to  Shreveport,  Louisiana,  where  he  organized  the 
Koke  Company,  Ltd.,  of  Shreveport,  in  the  fall  of  1910. 

It  was  in  1909  that  Mayfield  first  began  the  use  of  the 
name  Koke.  His  statements  made  in  his  testimony  in 
State  V.  Rice,  in  evidence  here,  that  in  1907  he  was  mak- 
ing only  Celery-Cola  and  Pepsinola,  and  his  sworn 
declarations  made  to  the  various  Secretaries  of  State  in 
1910,  when  he  was  attempting  to  secure  registration  of 
the  word  Koke  in  the  states,  that  its  first  use  was  in 
June,  1909,  may  be  accepted  as  true.  These  statements 
were  made  before  there  was  any  litigation  over  Koke  and 
before  there  was  any  incentive  to  falsify,  and  when  the 
highly  imaginative  tale  which  he  now  tells  was  not 
thought  of. 

After  leaving  Shreveport  Mayfield  went  to  Little  Rock, 
Arkansas,  then  to  Fort  Worth,  Texas,  and  in  1911  or- 
ganized the  Koke  Company  of  America  and  other  Koke 
companies,  which  took  over  his  pretended  rights. 
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On  November  28,  1911,  J.  C.  Mayfield,  on  behalf  of 
the  Koke  Company  of  America,  purchased  from  Christy 
&  Huggins,  doing  business  as  the  Murfreesboro  Bottling 
Works,  registration  No.  55878,  in  the  Patent  Office,  con- 
sisting of  the  word  Koke  in  script.  This  was  later  put  in 
interference  with  an  application  of  W.  L.  Bitting  of  Sher- 
man, Texas,  to  register  the  word  Koke  in  block  type  and 
Mayfield,  on  behalf  of  the  Koke  Company  of  America, 
bought  Bitting 's  application  which  matured  into  registra- 
tion Number  91869,  paying  a  substantial  sum  in  each  in- 
stance. No  business  or  good  will  was  taken  over  in  either 
case. 

It  is  probable  that  at  this    time    Mayfield    had    not 

thought  of  sw^earing  back  his  use  of  Koke  to  1888  because 

if  he  had,  it  is  unlikely    that    he    Avould    have    bought 

these  registrations.    His  true  purpose  in  buying  them  is 

characterized  by  Judge  Sawtelle: 

"I  further  find  that  the  purchase  of  the  trade- 
mark '  Koke '  from  the  Murfreesboro  Bottling  Works 
and  from  Bitting  was  made  with  a  knowledge  that 
same  was  being  used  to  imitate  plaintiff's  product 
and  were  acquired,  not  because  they  distinguished 
the  product  sold  under  such  name,  but  because  it 
would  permit  defendants  to  better  dispose  of  their 
product  as  and  for  Coca-Cola,  especially  in  view  of 
the  fact  that  the  label  of  plaintiff  was  copied  and 
imitated  and  the  barrels  in  which  its  products  were 
shipped  were  colored  as  nearly  like  those  of  plaintiff 
as  possible." 

That  it  was  sometime  after  the  pretended  purchase  of 
the  JMurfreesboro  mark  (November,  1911)  that  the  pres- 
ent claim  of  priority  was  evolved,  is  clear  from  the  fact 
that  the  contract  between  the  Koke  Company  of  America 
and  the  Southern  Koke  Company,  Ltd.  (Ex- 
hibit 174)  recites  Mayfield 's  source  of  title,  not  as  one  by 
adoption  and  use  of  the  word  Koke  from  1888,  but  as 
derived  only  by  purchase  from  the  Murfreesboro  Bot- 
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tling  Works  and  in  liis  correspondence  with  Christy  & 
Huggins  concerning  the  Bitting  interference,  when  the 
question  of  priority  of  the  use  of  the  word  Koke  was  vital, 
Mayfield  makes  no  mention  of  any  prior  use  by  him. 
(See  Rebuttal  Exhibits  92-100.)  Indeed  in  Exhibit  100 
Mayfield,  on  March  3,  1913,  in  writing  to  Christy  &  Hug- 
gins  says  (referring  to  Bitting 's  claimed  date  of  use  of 
1898),  "This  party  claimed  priority  to  right  so  I  un- 
derstand." If  Mayfield  had  used  the  word  Koke  since 
1888,  as  he  now  asserts,  it  is  inconceivable  that  in  pre- 
paring for  that  interference  he  would  not  have  mentioned 
it  to  his  associates. 

From  the  foregoing  it  will  be  seen  that  there  is  enough 
material  in  the  undisputed  facts  upon  which  to  rear  the 
superstructure  of  fiction  which  Mayfield  has  fabricated. 
All  that  it  was  necessary  to  do  was  to  add  Koke  to  the 
list  of  drinks  which  he  undeniably  made  and  swear  it 
back  as  far  as  possible. 

That  Mayfield 's  scheme  of  purloining  the  good  will  of 
the  Coca-Cola  Company  was  conceived  before  1899,  when 
he  was  manufacturing  and  selling  only  ''Celery-Cola,"  is 
shown  by  Murphey's  testimony,  and  the  incident  related 
by  Mr.  Candler  (Rec,  385),  from  which  it  seems  that  May- 
field  was  substituting  a  drink  called  Yum  Yum  for  Coca- 
Cola  as  far  back  as  1893. 

His  piratical  intention  is  evidenced  by  the  certificate 
alleged  to  have  been  given  to  Mayfield  by  Mrs.  Pemberton. 
This  document,  dated  August  1,  1899,  contains  the  follow- 
ing statement: 

' '  To  my  personal  knowledge  Mr.  Mayfield  was  an  ex- 
pert in  the  manufacture  of  both  the  above  commodi- 
ties long  before  the  present  Coca-C^ola  and  Wine  Coca 
Companies  were  formed,  and  he  has  been  at  the  head 
of  the  manufacturing  department  of  one  or  the  other 
of  these  companies  ever  since  their  organization." 
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This  certificate  contains  a  statement  wliicli  Mayfield 
has  never  had  the  hardihood  to  contend  is  the  truth.  In 
fact,  Mayfield  admits  its  falsity.     (Rec,  2426.) 

He  never  had  any  connection  directly  or  indirectly  with 
the  Coca-Cola  Company  and  was  never  at  the  head  of  the 
manufacturing  department  or  had  anything  to  do  with  it. 
He  does  not  assert  that  he  ever  was. 

The  "dear  Judge  letter"  is  further  evidence  that  he 
did  not  know  the  formula  and  was  trying  in  every  way 
to  find  out  how  to  make  Coca-Cola.  This  precious  docu- 
ment (the  writing  of  which  Mayfield  admits)  is  printed  in 
full  later. 

It  is  further  shown  in  one  of  the  Pogue  letters,  ad- 
mittedly written  by  Mayfield  in  1905  (Rebuttal  Exhibit 
No.  28),  that  Celery  Cola  was  habitually  and  to  Mayfield 's 
knowledge  substituted  for  Coca-Cola.    He  says : 

"The  druggists  there  would  buy  anything  just  as 
quick  as  they  would  'Celery-Cola,'  for  they  substitute 
for  Coca-Cola  anj^way  largely." 

The  Coca-Cola  Company  contends  and  Judge  Sawtelle 
and  Judge  Foster  both  found  that  there  never  was  any 
use  whatever  of  the  word  Koke  by  Mayfield  until  June  1, 
1909.  There  can  be  no  doubt  of  the  correctness  of  this 
conclusion.  We  have  Mayfield 's  positive  statement  in 
State  V.  Rice  that  he  was  not  using  it  in  1907.  On  Dec. 
15,  1905,  he  wrote  to  Pogue  ''Celery-Cola  is  my  all." 
(Exhibit  12.)  We  have  his  statements  six  times  repeated 
in  his  affidavits  for  state  registration  that  the  first  use 
was  June  1, 1909.  (Rebuttal  Exhibits  84,  85,  86,  87,  88,  89.) 
We  have  the  fact  of  his  purchase  of  the  Murf reesboro  and 
Bitting  marks  for  substantial  considerations,  which  is 
wholly  inconsistent  with  the  idea  of  superior  title  or  prior 
right  in  Mayfield.  We  have  the  source  of  the  title  of 
Mayfield  in  the  contract  between  the  Koke  Company  of 
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America  and  the  Southern  Koke  Company,  Ltd.,  alleged 
to  be  based  on  this  purchase  and  not  on  any  prior  use. 

Against  these  facts  is  the  inherently  incredible  story 
of  Mayfield  and  his  co-swearers,  discredited  and  disbe- 
lieved by  three  courts,  unsupported  by  anything  of  a 
tangible  character,  coupled  with  Mayfield 's  proved  per- 
jury, and  his  successful  impeachment  as  a  witness. 

The  Koke  Companies  have  wholly  failed  to  sustain  the 
burden  placed  upon  them  of  justifying  their  fraud,  and 
in  this  connection  it  may  be  suggested  that  those  who 
are  guilty  of  the  conduct  of  which  they  admit  themselves 
to  be  guilty  are  not  likely  to  hesitate  at  fabricating  a 
defense  to  escape  the  penalties  of  their  wrongdoings. 

Comments  on  the  Testimony  of  J.  C.  Mayfield. 

It  is  plain  from  a  perusal  of  Mayfield 's  testimony  in 
this  case  and  a  comparison  of  it  with  the  testimony  that 
he  gave  in  State  v.  Rice  in  1907  (Kebuttal  Exhibits  4  and 
5),  and  in  view  of  the  repeated  declarations  he  made 
under  oath  in  connection  with  the  registration  of  the  name 
Koke  in  the  various  states  (Rebuttal  Exhibits  84-89),  that 
Mayfield 's  story  that  he  used  the  name  Koke  before  1909 
is  pure  invention. 

The  following  are  parallels  of  a  few  of  Mayfield 's  most 
glaring  contradictions  which  Ave  believe  demonstrate  him 
to  be  a  deliberate  falsifier. 

Judges  Sawtelle  and  Foster  inferentially,  and  the  Ex- 
aminer of  Interferences  expressly,  found  him  unworthy 
of  belief. 


66 


J.  C.  Muyfleld,  testifying;  in  tliis  case 
in  New  Orleans  on  March  10,  lOin, 
said    (Rec,  1683)  : 

"Q.  1328.  Do  you  know  of  a  Mr. 
Rice  of  uMeniphis,  Tennessee? 

A.     I  have  heard  of  him. 

Q.  1329.    Do  you  know  lilm? 

A.     Yes,  sir. 

Q.  1330.    Did  he  work  for  you? 

A.     Yes,  for  a  while. 

Q.  1331.  Was  not  there  some  claim 
that  he  took  your  formula  away  with 
him? 

A.     Yes,  sir. 

Q.  1332.  Was  he  prosecuted  for 
that? 

A.     Yes.  sir. 

Q.  1.333.  He  started  tliat  with  your 
fonnula? 

A.     I  do  not  linow. 

Q.  1334.     But  he  was  prosecuted? 

A.  I  do  not  know,  only  about  the 
case. 

Q.  133.").  Yoti  ircrc  not  there  at  the 
hearing? 

A.     A"o,  sir. 


^lay field's  attention  was  called  to 
this  statement,  and  he  was  confronted 
with  a  transcript  of  his  testimony  in 
t^tatc  V.  Riec,  at  Chattanooga  on  July 
"),  191."),  and  he  was  asked  (Rec, 
2409)  : 

You  testified  to  that  effect  at  New 
Orleans,  did  you  not? 

A.  //  /  said,  no,  sir,  it  ivas  a  mis- 
take.    I  said,  yes,  sir. 

ii.  .").  This  is  your  testimony,  taken 
at  New  Orleans,  reported  by  the  Com- 
missioner on  behalf  of  the  defendants? 

A.  I  don't  know  about  the  typo- 
graphical work  there:  Iwas  tliere,  of 
course. 

Q.  6.  Toil  sail  tliat  is  a  tm)u<jrai)h- 
ical  error:' 

A.     .1    i !ii)o<iraj)hi<al   error. 

ii.  7.  And  lliat  j/oK  did  not  say, 
".Vo.  sir" :  yoK  said  yes,  sir? 

A.     /  said,  yes,  sir. 

Q.  8.  And  that  .Mr.  Fain,  the  Com- 
missioner, appointed  on  behalf  of  the 
defendants,  made  a  mistake;  is  that 
it? 

A.  They  nuist  have  made  it ;  it  is  a 
mistake. 

Q.  9.     You  were  there? 

A.     I  was  ther<» ;  yes,  sir. 

(^  10.  Did  you  testify  in  that  Rice 
case? 

A.     I  did. 

Q.  11.  Y"ou  were  sworn  in  that 
case,  were  you  not? 

A.     I  suppose  so. 


The  record  itself  demonstrates  that  the  "typographi- 
cal error"  is  an  impudent  fabrication.  If  the  witness 
had  stated  that  he  was  i^resent  at  the  hearing,  of  course, 
the  next  question  would  have  been  "did  you  not  testify  in 
that  case."  The  subject  certainly  would  not  have  been 
dropped. 

It  is  not  surprising  that  Mayfield  hoped  to  conceal  his 
connection  with  State  v.  Rice.     He  was  present  at  the 
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trial  and  testified.  His  testimony  there  (a  transcript  of 
which  is  in  evidence  as  Rebuttal  Exhibits  4  and  5)  is  ut- 
terly at  variance  with  his  claims  here.  After  this  tran- 
script was  ofifered  and  in  response  to  repeated  requests 
of  counsel  for  The  Coca-C^ola  Company,  Mayfield  was 
put  back  on  the  stand  and  attempted  to  explain  the  dis- 
crepancies between  his  two  sworn  statements.  He  ad- 
mitted the  correctness  of  the  transcript  of  his  testimony 
in  State  v.  Rice  and  then  naively  stated  that  he  "evaded 
in  a  way,"  as  he  calls  it,  the  (questions  put  to  him  in  the 
course  of  that  trial  and  attempted  to  explain  how  he  came 
to  do  it.  Instead  of  helping  matters  he  succeeded,  by 
his  attempted  explanations,  in  making  the  contradictions 
only  the  more  apparent,  for  his  "explanations"  contra- 
dict not  only  his  own  previous  testimony,  but  that  of 
his  son,  S.  T.  ^Mayfield,  and  of  many  of  the  witnesses  who 
had  sworn  in  his  behalf.    For  example : 

Mayfield  testified  here,  in  March,  1915,  that  he  got  the 
Coca-Cola  formula  from  Dr.  Pemberton  in  1888. 

In  1899  he  wrote  the  "Dear  Judge"  letter,  in  which 
he  states  that  he  got  what  he  knew  of  it  from  a  negro 
that  worked  for  The  Coca-Cola  Company  and  certain 
things  from  Brooks,  the  old  Coca-Cola  drummer. 

He  testified  in  State  v.  Rice,  in  1907,  that  he  did  not 
have  the  Coca-Cola  formula  and  did  not  claim  it,  but  that 
The  Coca-Cola  Company  bought  it  from  Pemberton. 

He  tlien  attempts,  in  July,  1915,  to  explain  his  testi- 
mony in  State  v.  Rice,  by  swearing  that  his  wife  was  in 
the  court  room  while  he  was  testifying,  that  she  had  been 
trying  to  get  the  Coca-Cola  formula  from  him 
and  that  he  "evaded"  when  he  said  that  he 
did  not  have  it,  forgetting  apparently  that  he 
had  testified  in  March,  1915,  in  this  case,  that  his  wife 
knew  the  Koke  formula,  which  he  claims  is  the  same  as 
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the  Coca-Cola  formula,  and  that  his  son,  S.  T.  Mayfield, 
had  testified  that  his  mother,  the  same  woman  from  whom 
Maj^field  says  he  was  trying  in  1907  to  conceal  the  Koke 
formula,  was  making  Koke  in  1895  or  1896  with  a  man 
named  John  McCowan. 
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This  series  of  contradictions  is  so  ludicrous  and  seems 
so  incredible  that  the  actual  testimony  is  here  paralleled 
so  that  the  court  can  see  for  itself  what  a  mess  this  man 
has  got  himself  into.     The  italics  are  ours , 

COLUMN  1.  COLUMN  2. 


^Mayfield's  testimony  in  tliis  case  at 
New  Orleans,  March  10,  lOlT)  (Kef., 
1008)  : 

ii.  40.  Now,  was  the  forniuia  for 
making  Coca-Cola  made  known  by  Dr. 
Pemherton  to  the  memhers  of  that 
partnership  at  that  time? 

A.     It  was  to  me. 

Q.  .'"lO.  Now,  e.xplain,  did  he  jnst 
tell  you  what  the  formula  was,  or  how 
was  that,  how  did  he  make  it  known 
to  youV 

A.  He  got  his  formula  hook  and 
called  it  over  to  me  word  for  word 
before  we  left  the  Marietta  Street 
jtlace,  before  the  contract — oh,  well, 
anyhow,  it  might  have  been  after,  but 
ho  was  in  bed  sick  and  we  tliought  we 
ought  to  have  it,  you  know;  we  were 
looking  after  things  and  we  had  paid 
in  our  money  and  I  think  he  sent  for 
me  and  I  went  up  to  his  sick  bed  and 
he  had  the  formula  booli  and  I 
brought  me  a  book  and  I  copied  every- 
thing word  for  word  as  he  give  it  out, 
with  complete  instructions. 

Q.  51.  "Wliat — teas  the  formula 
far  Cnca-Cnln  copied  hij  you  at  that 
time? 

A.     It  was. 

Q.  ri2.  What  became  of  that  book, 
Mr.  Mayfield? 

A.  I  do  not  know  what  ever  did 
become  of  it,  that  book.  It  may  have 
been  I  was — I  reckon  it  was  a  little 
book,  anyhow,  T  had  copies  of  it,  com- 
plete copies  cither  on  a  book  or  paper. 


Extracts  from  Mayfield  testimony  in 
f^fatc  V.  Rice,  at  Birmingham,  Ala.,  in 
3007.     (Rebuttal  Ex.  4,  5,  pp.  51,  52.) 
Parker   House,   Boston. 

June  IS,  1800. 
My  Dear  Judge : 

I  have  .I'ust  completed  my  experi- 
menting with  coca  extract.  I  have  per- 
pected  everything.  Now,  listen,  our 
original  formula  called  for  .just  twice 
the  amount  of  coca  extract  that  we 
are  now  using.  I  kept  cutting  it  down 
to  make  the  flavor  more  pleasant.  It 
did  not  call  for  glycerine.  I  put  that 
in  to  eliminate  the  hitter  from  the 
coca  extract.  /  got  that  from  the 
ncfiro  that  \rorkcd  for  Coca-Cola  Com- 
pany. The  Coca-Cola  Company  ex- 
tracted the  leaves  so  they  could  hold 
up  the  (juantity  of  extract,  I  now 
have.  I  read  an  article  from  a  Ger- 
man chemist  and  lirooKs,  the  old 
Coca-Cola  drummer,  told  mc  some 
things  last  irhitcr  just  before  I 
left  Atlanta.  You  do  know  that  it  is 
the  coca  extract  and  caffeine  that 
does  the  work.  All  the  trade  who 
have  been  cutting  the  goods,  that  is, 
mixing  simple  syrup  with  it,  say  wine 
coca  would  not  stand  as  much.  It 
will  now.  So  I  will  show  you 
just  how  to  use  the  glycerine  with 
the  leaves  while  I  am  with  you  Sun- 
day and  Monday.  I  want  you  to  use 
two  and  a  half  gallons  of  the  extract 
you  are  now  making  instead  of  1  1-4. 
Measure  out  the  2  1-2  gallons  extract, 
jiut  it  in  a  5-gallon  keg  and  put  2  gal- 
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Mayfield's  attempted  explanation  at 
Cliattanooga,  July  15,  1015  (Rec, 
2419)  : 

I  was  in  hojies  we  would  get 
througli  with  this  lawsuit  without 
dragging  through  the  graveyard,  dis- 
turbing the  dead,  and  I  so  far  have 
evaded  it,  hut  since  you  hrought  up 
that  letter  I  have  to  explain.  This 
Dear  Judge  was  the  husband  of  my 
first  wife.  I  will  state,  however,  that 
she  secured  a  divorce  from  me  in 
Atlanta,  legally.  The  court  gave  me 
the  children,  and  I  did  the  best  I 
could  to  raise  them  and  educate  them 
and  bring  them  up.  My  wife  Avas 
demented.  All  our  family  physi- 
cians told  me  so,  but  at  times  she  had 
rational  intervals,  and  at  those  tnnes 
she  was  very  grasping,  making  money, 
and  the  fact  that  I  bought  out  the 
Coca-Cola  business  while  she  was  my 
wife  she  thought  she  was  entitled  to  a 
copy  of  the  Coca-Cola  formula,  not- 
withstanding the  fact  that  she  made 
with  her  attorney  a  final  settlement 
that  was  satisfactory.  77//,^  Jrltcr  teas 
irritten  several  years  after  our  di- 
voree.  She  demanded  of  me  a  eopij  of 
that  formula.  I  put  her  off  with  one 
excuse  after  another.  At  this  time 
my  son  and  I  had  a  little  business  in 
Jersey  City.  She  went  to  his  place  of 
business — I  had  no  objection — because 
my  son  was  her  son.  I  was  over  there 
once  or  twice,  and  she  realized  the 
value  of  the  Coca-Cola  formula — or 
the  Koke  formula,  irhieJi  ivas  the  same, 
and  that  if  she  could  get  a  certificate 
from  me  she  would  be  able  to  make 
considerable  money  by  selling  this 
formula.  I  put  her  off  with  one  ex- 
cu.se  after  another,  that  I  had  mis- 
placed the  formula— lost  it,  here,  yon- 
der or  some  place   else — and   that   I 
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Mayfield  testified  in  New  Orleans 
in  this  case  on  March  10,  1915  (Rec, 
1079)  : 

"Q.  1298.  I  want  to  ask  you  if  your 
first  wife  liecame  Mrs.  Diva  Brown 
afterwards? 

A.     Yes,  sir. 

Q.  1299.  And  Mrs.  Diva  Brown 
was  around  the  plant  in  Atlanta, 
Georgia,  she  was  Mrs.  Mayfield  at  that 
time,  and  was  around  the  plant  in 
Atlanta,  Georgia,  was  she  not  when 
you  first  started  to  manufacture? 

A.  No,  sir,  she  was  not  there  in 
1S8S. 

Q.  1300.  When  did  she  start  com- 
ing around  the  plant  as  I  understand? 

A.  Well,  she  started  when  I  went 
back  there  in  1903. 

Q.  1301.     1903? 

A.     I  mean  1893. 

Q.  1302.  Well,  did  you  go  away 
from  Atlanta  before  1893? 

A.  I  sent  my  wife  away  from  there, 
and  children,  back  to  Roanoke,  Ala- 
bama. My  family  Avere  only  there 
for  a  little  while,  the  children  in 
school.  It  was  a  cheaper  place  to  live 
and  after  she  got  well  they  came  l)ack. 

Q.   i.303.     In   1893? 

A.  She  was  not  around  the  place, 
nobody  ever  seen  her  around  there 
during  the  first  business  there,  1888 
or  1889. 

Q.  1304.  Did  she  help  manufac- 
ture around  the  plant  at  all? 

A.  Slie  may  have  helped  a  little 
around  irith  my  son  and  Mr.  Blood- 
worth  when  ire  irent  haek  there.  I 
think  she  did,  in  '93  up  to  '94  or  '5, 
along  there. 

Q.  1305.  Was  she  familiar  with 
this  formula  that  you  got  from  Doctor 
Pemberton  ? 

A.     Well,  I  could  not  answer  that, 
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(Rec,   1645)  : 

"Q.  433.  You  stated,  Mr.  Mayfield, 
on  your  direct  exaiuiuation  that  Doc- 
tor J.  ^.  Pcnihcrton  nindc  knoicn  the 
foniiula  for  Kokc  or  Coca-Cola  to  vie, 
lie  grot  his  formuhi  hook  and  called  it 
over  to  nie  word  for  word ;  when  was 
tliat? 

A.  That  was  in  Janiiari),  just  after 
iie  had  signed  the  contract. 

Q.     434.     Of  what  year? 

A.     Of  1888. 

Q.  435.  That  iras  the  Coca-Cola 
forniiihi? 

A.     It  was. 

Q.  430.     Yoii  arc  sure  of  that? 

A.     /    a))i. 

Q.  437.     Ahsoliitcln? 

A.     Al)soIut(l!/. 

Q.  43S.  .Yo  possible  mistake  about 
that? 

A.     .Yo,  sir. 

Q.  43n.  Now.  you  stated  that  he 
made  it  known  to  you  from  a  book, 
did  you  see  this  hook? 

A.     I  did. 

Q.  440.     Did  you  read  from  it? 

A.     I  did. 

Q.  441.  What  was  at  the  top  of 
the  page,  if  anything;? 

A.     Just  Coca-Cola  formula. 

Q.  442.  Just  ''Coca-Cola  formula" 
vas  at  the  top  of  the  page,  and  he 
read  it  off  to  you? 

A.  He  read  it  off  to  me  and  I 
copied   it. 

Q.  443.     Yon  made  a  copy? 

A.     /  made  a  copy. 

Q.  444.  In  Doctor  Pemherton's 
presence? 

A.     Yes.  sir. 

Q.  445.     And  with  his  consent? 

A.     Sure. 

Q.  440.  There  is  no  possible  doubt 
about   that? 

A.     .A'o.  sir.'' 
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Ions  glycerine  with  it  in  same  keg, 
shake  it  three  or  four  times  a  day. 
You  can  use  it  in  six  hours  after  thus 
treating  it.  If  the  glycerine  eliminates 
the  hitter,  which  it  does,  you  can  see 
liow  much  more  effective  it  can  do  the 
work  iu  close  contact.  It's  .still  better 
to  use  a  certain  per  cent,  with  the 
leaves  in  mixing  them  that  I  will  show 
you.  Now  change  your  formula  to  2  1-2 
gallons  instead  of  1  1-4 ;  use  2  gallons 
of  glycerine  instead  of  5.  it  will  not 
change  the  cost  of  the  compound  nor 
the  flavor  one  bit,  and  gives  it  a  more 
exhilarating  drink.  Every  man  in  the 
odice  here  this  morning  was  carried 
away  with  the  improvement.  I  will 
make  some  flavoring  for  you  Monday 
so  you  can  see.  Have  alcohol,  leaves, 
glycerine.  Lime  C.  P.  I  will  go  and 
buy  the  oils  Monday  morning.  We  have 
non-  the  oriyinal  formula  and  Coca- 
Cola  cractly;  buy  12  lbs.  confection- 
aries  and  sugar,  extra  qualitj',  dis- 
solve it  with  1  gallon  boiling  water  so 
I  can  make  some  tests  Monday.  /  n-ill 
have  some  'Coca-Cola'  and  'Wine 
Coca'  with  me.  I  am  'tickled  to  death' 
at  beiny  able  to  get  hack  to  the  orig- 
inal formula  and  make  it  identical 
'Coca-Cola.'  Have  everything  ready 
and  we  will  start  operations  Saturday 
morning. 

Your  friend. 

Jack."' 

The  foregoing  is  a  letter  Mayfield 
admitted  writing  and  is  a  part  of  the 
record  in  State  v.  Rice.  He  testified 
further    (pp.  ('3,  04)  : 

Q.  VoH  claini  to  have  got  the 
formula  from  the  Coca-Cola  people  for 
the  nine  coca? 

A.     Yo,  sir. 

Q.  Didn't  you  claim  they  got  it 
from  you? 


(Rec.    1040)  : 

"Q.  402.    And  j'ou  regarded  it,  and 
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would  get  it.  I  wrote  lier  and  wrote 
Brown  several  letters  along  that  line, 
but  so  very  anxious  was  she  to  get  it 
she  came  to  Boston.  I  do  not  know, 
but  I  believe,  when  I  wrote  this  let- 
ter in  question  that  she  was  there.  I 
gave  it  to  her.  She  came  there  for 
it.  As  I  said  before,  she  was  de- 
mented. 7  irrotc  that  tetter,  and  I 
vantcd  to  make  it  rinrj  with  a  r/rnu- 
inc  rinff,  so  that  she  and  Judge 
Brown,  who  was  her  lawyer — ■ 
her  husband,  he  was  a  lawyer  of 
course,  he  was  a  .judge, — and  she  went 
back  satisfied  Avith  that  letter.  I  had 
put  her  off,  as  before  stated,  with  other 
excuses.  I  promised  in  that  letter  to 
be  in  Jersey  City,  or  New  York,  on 
Monday.  I  was  not  there,  and  did 
not  go.  If  I  had  gone,  and  given  her 
a  copy  of  my  formula,  and  taught  her 
and  Brown  how  to  make  Koke, — Coca- 
Cola, — this  letter  and  Mrs.  Brown 
■would  never  have  appeared  in  the 
Kice  case ;  but  I  did  not  go,  because  it 
was  practically  my  all.  I  came  on 
back  home.  I  realized  what  I  was  up 
against — a  woman  who  was  demented 
and  determined  to  have  a  copy  of  this 
formula — and  being  the  mother  of  my 
children,  naturally  I  thought  and 
planned  every  way  possible  to  get 
around  giving  her  what  she  wanted 
without  wounding  her  feelings.  About 
the  same  time  I  received  a  letter  from 
my  father,  that  one  of  my  children 
was  sick,  so  I  left  Boston.  I  did  not 
go  to  New  York,  or  to  Jersey  City, 
nor  did  I  comply  with  my  instructions 
in  that  letter.  I  came  on  to  Atlanta, 
and  then  to  Birmingham,  because  I 
did  not  do  what  I  promised  to  do,  she 
appeared  in  this  Rice  case,  for  no 
other  reason  in  the  norld  except  to 
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she  had  opportunities  helping  around 
there  to  (jet  familiar  irith  it,  and  irhat 
a  irife  irould  ]iave  vith  a  husband's 
husiness." 
S.  T.  Mnyfield  swears  (Rec,  1458)  : 
"J///  viother  and  John  McCowan 
made  Koke." 

This   Avas    in    1895    or    180G    (Rec, 
1458.) 
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Doctor      I'emberton      regarded      that 
formula,  that  Coca-Cola  formula  as  a 
secret  formula? 
A.     Yes,  sir." 


COLUMN  2. 

A.     Xo,  sir. 

Q.     Clot   it  froDi  PcmJx'rton? 

A.     Yes,    sir. 

Q.  You  claim  that  the  Coca-Cola 
people  got  Pcinbcrton's  formula  and 
i/ou  iccrc  entitled  to  it? 

A.  .To,  sir;  then  Ijouylit  it  from 
Pcmhcrton. 

Q.  You  had.  been  claiming  all  the 
time  that  goii  had  the  Coca-Cola 
formula  f 

A.     Xot   the  Coca-Cola  formula. 

Q.  Have  you  not  been  advertising 
that  you  hajl  the  formula  for  the  drink 
the  Coca-Cola  people  claimed?* 

A.  I  may  have  said  I  manufactured 
the  stuff— 

Q.  Didn't  you  say  that  you  as  a 
chemist  of  the  J.  C.  Mayfield  Company 
had  years  of  experience  in  making 
Coca-Cola? 

A.  I  manufactured  it  before  they 
bought  it  from  Pem[)erton. 

Q.  And  you  claim  that  tlie  present 
Coca-Cola  people  bought  it  from  Pem- 
berton  after  you  made  it? 

(63)  A.  r  made  the  impression 
that  I  was  an  experienced  manu- 
facturer. 

Q.     And  knew  how  to  make  it? 

A.  I  was  experienced  in  the 
making    of   soda    fountain    beverages. 

Q.  Don't  you  adx^ertisc  that  you, 
knoir  1io\r  to  make  and.  do  }nake  Coca- 
Cola  ? 

\.  /  donV  make  it.  I  advertise  the 
letter  that  Dr.  Pemberton's  wife  gave 
me  that  I  was  once  a.ssociated  with 
her  husband  in  the  manufacture  of 
Coca-Cola. 

*The  :Mrs.  Pemberton  certificate  is 
no  doubt  what  is  referred  to.  (See 
Rebuttal   Exhibit  10.) 
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get  all  sJic  could  from  we  relative  to 
this  formula.  She  had  no  interest  in 
the  case,  and  she  was  there,  and  it  teas 
her  questions  largely  that  I  ansicered. 
Of  course,  she  propounded  them 
through  the  attorney.  The  attorney 
(lid  not  know  anything  about  all  those 
oils  and  all  those  things — she,  in  a 
measure,  did — that  is  what  she  was 
after.  She  had  possibly  a  super- 
ticial  luiowledge  of  the  formula, 
but  she  wanted  facts,  the  proiwrtional 
parts,  and  by  being  there  she  hoped  to 
get  them.  /  evaded  in  a  way  a 
great  many  of  her  questiotis — those 
irhich  did  not  apply  to  the  case  a* 
issue.  I  had  the  city  physician,  of 
Birmingham,  Ala.,  to  be  present  at 
•this  trial  and  he  was  there.  I 
told  him  what  I  had  to  contend  with, 
and  he  said  he  would  be  present,  and 
he  noticed  her  condition.  As  be- 
fore stated,  the  case  at  issue 
had  no  bearing  on  a  great  many 
of  these  questions,  and  as  she  had 
demanded  a  copy  of  the  Coca-Cola 
formula,  or  the  Koke  formula,  and  / 
had  told  her  and  Judge  Broint  that  I 
had  l(jst  it.  or  misplaced  it,  she  was 
there  to  get  all  the  information  she 
could.  Of  course,  I  had  not  lost  it, 
and  I  had  not  misplaced  it,  because  I 
was  making  Koke  in  Jersey  City  at 
that  time  from  the  original  Coca-Cola, 
formula — I  do  not  mean  I  was  mak- 
ing Koke  in  Jersey  City,  at  tlie  time 
of  the  Kice  trial,  I  am  talking  about 
in  Jersey  City,  when  I  wrote  this 
letter,  and  she  was  in  Boston,  de- 
manding of  me  a  copy  of  that  for- 
nuila,  and  a  eertiflcate  from  me  that 
it  was  the  original  Coca-Cola  for- 
mula. I  would  not  give  it  but  evaded 
hor  and  put  her  off  with  the  excuse 
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Q.  And  knew  how  to  make  it  be- 
fore the  present  Coca-Cola  people  got 
the  formula? 

A.     I  think  she  stated  that  to  me. 
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that  I  had  lost  it  in  order  to  get  rid 

of  Avhat  I — which  was  true — a  woman 

that  was  not  at  herself.    I  was  trying 

to     protect     my     property     and     my 

life.     She  had  threatened  my  life  and 

in  fact  had  attempted  it  two  or  three 

times. 

*  *  *  * 

(p.  2430)  : 

A.  Well,  I  hate  to  explain  it,  but  I 
will.  Mrs.  Broicn,  the  mother  of  my 
children,  was  proimmuVuKj  these  ques- 
tions through  the  attorney  on  the  other 
side.  I  had  told  her  often  and  often 
that  I  had  lost  the  Coca-Cola  formula, 
which  is  the  Koke  formula,  you  might 
say.  She  was  after  all  the  informa- 
tion she  could  get  about  the  Koke  for- 
mula, or  the  Coca-Cola  formula.  /  had 
evaded  ijiring  it  to  her  in  every  tvay 
possible.  She  stated  in  some  of  her 
advertisements  and  things  that  she 
had  the  original  Coca-Cola  formula. 
This  letter  addressed  to  Judge  Brown, 
was  written  eleven  years  after  Dr. 
Pembertou's  death.  If  I  had  given 
her  the  copy  of  the  fonnula,  if  I  had 
gone  to  Jersey  City  and  taught 
her  liow  to  make  it,  slie  would 
not  have  appeared  in  this  case, 
but  not  having  it,  not  being  able  to 
sell  the  fomnila  as  she  wanted  to,  she 
appeared  in  this  case  and  sought  all 
the  information  possible,  and  tiiat  is 
v:hy  those  questions  were  asked.  I 
evaded  them  along  that  line  because 
they  icere  immaterial  and  did  not  have 
any  bearing  on  the  ease  at  issue.  As 
before  .stated,  my  property  nas  at 
stake,  and  that  is  ichy  I  answered 
those  questions  alang  there  as  I  did. 
At  the  time  of  this  trial,  April  19, 
1907,  she  had  not  a  satisfactory  for- 
mula.    She  did,  however,  after  that. 
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in  some  manner,  get  a  satisfactory 
formula,  or  ratlier  a  formula — I  do 
not  know  that  it  is  a  satis- 
factory formula — but  a  formula  that 
made  a  good  cola  beverage. — I  know 
she  got  a  lot  of  it  in  this  particular 
trial,  and  as  Rice  had  stolen  my  Celery 
Cola  formula  I  have  reasons  to  believe 
that  Rice  gave  her  a  copy  of  the  celery 
cola  formula. 

If,  when  Mayfield  was  testifying  in  State  v.  Rice,  his 
wife  knew  the  formula,  as  S.  T.  Mayfield  swears  she  did, 
Mayfield 's  excuse  for  testifying  falsely — that  he  Avas  try- 
ing to  conceal  it  from  her — is  a  complete  failure.  If  it  be 
objected  that  S.  T.  Mayfield  is  mistaken  and  cannot  know 
what  his  mother  knew,  it  is  a  simple  matter  to  arrive  at 
the  same  result  by  another  route. 

Concerning  the  transaction  which  resulted  in  the  al- 
leged purchase  of  the  Dope  trade-mark  from  Houppert 
and  Worcester  of  Birmingham,  S.  T.  Mayfield  testified 
that  Houppert  and  Worcester  disclosed  a  formula  to  him, 
that  this  was  the  formula  under  which  Houppert  and 
Worcester  had  been  making  the  drink  which  they  sold  as 
Dope,  and  that  this  was  the  same  as  the  Koke  formula. 

He  swears  (Eec,  1464) : 

"Q.  105.  Was  the  formula  for  making  that  Dope 
made  known  to  you  at  the  time  of  making  tliis  pur- 
chase ? 

A.     Yes,  sir. 

Q.  106.  How  did  that  formula  compare  with  the 
forjnula  for  making  Koke? 

A.  Well,  practically  the  same  thing;  it  was  the 
same ;  there  might  have  been  some  little  minor  de- 
tail as  to  some  ingredient,  but  I  did  not  notice  it  if  it 
was.  Of  course,  I  knew  the  formula  for  making 
Koke,  and  have  it  in  my  head  and  I  have  had  for  a 
long,  long  time." 
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the  following-  (Rec,,  195) : 

"In  about  the  year  1903,  P.  L.  Houppert 
and  Samuel  H.  Worcester,  of  Birmingham,  Ala- 
bama, partners,  doing  business  under  the  firm  name 
and  style  of  'Houppert  &  Worcester,'  having  ac- 
quired a  knowledge  of  the  formula  from  which  re- 
spondents' predecessors  in  title  had  theretofore  man- 
ufactured their  extract,  syrup  and  beverage  known 
as  'Koke,'  began  to  manufacture,  market  and  sell, 
in  interstate  commerce,  an  extract,  syrup,  and  bev- 
erage, which  were  substantially  identical  witli  the 
extract,  syrup  and  beverage  theretofore  manufac- 
tured and  sold  under  the  name  of  *Koke,'  by  re- 
spondents' pi'edecessors  in  title,  and  substantially 
identical  with  that  which  the  respondents  are  now 
manufacturing  and  selling  under  the  name  of 
'Dope.'  " 

The  witness,  Campbell,  who  was  connected  with  Houp- 
pert and  Worcester,  testified  that  the  Dope  fornmla  was 
obtained  by  tliem  in  1907  from  Mrs.  J.  C.  Mayfield. 
(Rec,  1373.) 

Therefore,  since  the  Kope  and  Dope  formulas  are  the 
same  and  j\Irs.  J.  C.  Mayfield  in  1907  knew  and  sold  the 
Dope  formula,  she  must  then  have  known  the  Koke  for- 
mula. But  Mayfield  swears  that  in  1907  in  State  v.  Rice 
he  testified  as  he  did  to  conceal  it  from  her. 

First  Use  of  Koke. 

J.  C.  Mayfield  testified  in  this  case  at  New  Orleans  on 
March  10,  1915,  that  he  and  the  Koke  Company  of  Amer- 
ica, as  his  assignee,  have  continuously  used  the  word 
Koke  as  a  trade-mark  since  1888,  and  that  it  was  sold  in 
receptacles  labelled  or  stencilled  with  the  name  *'Koke" 
during  all  that  time.     (Rec,  1616,  1617.) 

In  his  applications  made  in  September  of  the  year 
1910  to  register  Koke  as  a  trade-mark  in  various  states 
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tlie  date  of  the  first  use  of  Koke  is  sworn  by  Mayfield  to 
have  been  June  1,  1909. 

In  his  application  to  register  Koke  in  the  State  of 

New  York  (Rebuttal  Exhibit  84)  he  swore: 

''The  same  has  been  in  use  by  applicant  since 
June  1,  1909." 

In  his  application  to  register  ''Koke"  as  a  trade-mark 

in  Indiana  (Rebuttal  Exhibit  85)  he  swore: 

"Length  of  time,  if  any,  during  which  the  trade- 
mark 'Koke'  has  been  in  use — since  June  1,  1909." 

In  his  application  to  register  Koke  as  a  trade-mark 

in  Massachusetts   (Rebuttal  Exhibit  86)  he  swore: 

"Length  of  time  during  which  the  trade-mark  has 
been  in  use — since  June  1,  1909." 

In  his  application  to  register  Koke  as  a  trade-mark 

in  Nebraska  (Rebuttal  Exhibit  87)  he  swore: 

"The  said  trade-mark  or  label  has  been  in  use 
since  June  1,  1909,  and  consists  of  the  arbitrarily 
selected  mark  or  character  herewith  illustrated 
'Koke'  (trade-mark)." 

In  his  application  to  register  Koke  as  a  trade-mark  in 

California  (Rebuttal  Exhibit  88)  he  swore: 

"This  trade-mark  consists  'Koke  a  beverage.' 
This  trade-mark  has  been  used  in  its  business  since 
the  first  day  of  June,  1909." 

In  his  application  to  register  Koke  as  a  trade-mark 

in  Pennsylvania  (Rebuttal  Exhibit  89)  he  swore: 

"The  trade-mark  consists  of  the  word  'Koke,'  the 
length  of  time,  if  any,  during  which  it  has  been  in 
use  fourteen  months."  (This  application  is  dated 
Sept.  16,  1910.) 

These  applications  purported  to  be  made  by  the  Koke 
Company  of  Shreveport,  Louisiana,  but  Maj^field  says 
(Rec,  1632)  : 

"They  were  my  trade-marks  and    my    business 
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and  I  just  took  them  out  in  tlie  name  of  the  com- 
pany." 

Mayfield's  explanation  that  he  was  referring  to  the 
adoption  of  a  particular  barrel  label  when  he  made  these 
affidavits  is  ridiculous. 

The  applications  clearly  refer  to  the  word  Koke,  not 
to  any  particular  label,  and  the  Pennsylvania  affidavit 
(Rebuttal  Exhibit  89)  explicitly  recites  that  ''The  trade- 
mark consists  of  the  word  'Koke.'  " 

The  same  statement  occurs  in  the  Massachusetts  ap- 
plication (Rebuttal  Exhibit  86). 

The  transfers  of  these  state  registrations  from  the 
Koke  Company,  Limited,  of  Shreveport,  back  to  J.  C. 
Mayfield,  all  describe  the  mark,  not  as  a  particular  label, 
but  "the  trade-mark  'Koke.'  "  (See  Defendants'  Ex- 
hibit 156.) 

The  date  of  use  given  in  these  applications  (June  1, 
1909)  was  not  the  date  of  the  organization  of  the  Koke 
Company,  Limited,  of  Shreveport.  This  corporation 
Mayfield  swears  was  organized  in  the  fall  of  1910  (Rec, 
1673),  about  the  time  these  affidavits  were  made,  so  that 
the  date,  June  1,  1909,  must  refer  to  Mayfield's  individ- 
ual use  and  is  when  he  adopted  and  first  began  to  use 
the  word  Koke. 
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Manufacture  of  Koke  in  Birmingham  and  Nashville. 


J.  C.  Mayfleld  testified  in  tliis  case 
in  New  Orleans  on  Marcli  10,  1915 
(liec,    1G65)  : 

"Q.  919.  I  will  get  to  that,  the  J.  C. 
^layfield  ^Manufacturing  Company  was 
on  20;h  street,  this  bottling — they 
were  bottling  what? 

A.  They  bottled  everything  I  was 
then  introducing,  all  of  my  different 
tiavors. 

Q.  920.     They  bottle  Koke? 

A.  Koke,  Celery  Cola,  Vigo,  Pepsi- 
Nola,  and  all  the  soda  water  flavors." 

Again  he  says   (Rec,  1685)  : 

"XQ.  1371.  You  state  positively 
that  during  the  time  you  were  in  Nash- 
ville the  J .  C.  Mauflc'ld  Manufacturing 
Company  ntanufacturcd  Kohe? 

A.     Yes,  then  manufactured  Kolcc." 


In  iitatc  V.  Rice  afBirminiiham  in 
1907  lie  said  (Rebuttal  Ex.  4,  5,  pp.  7, 
S,  25,  26)  : 

/  am  i)re)<iden1  of  tlic  J.  C.  Maijficid 
Manufacturing  Company.  It  was  or- 
ganized about  five  years  ago.  It  is 
still  doing  business.  They  are  doing 
nothing  now,  except  supplying  tlie 
Celery-Cola  Company  with  their  goods. 
They  have  contracts  with  the  Celery- 
Cola  Company  on  their  specialties, 
Celery  Cola  and  I'epsinola. 

*  *  ♦  ^ 

Q.  Mr.  May  field,  irhat  does  jiour 
com/iany  inanufaciurc  besides  this 
Celery  Cola'^ 

The  state  objects  to  the  question. 

The   Court :     Answer  the  question. 

A.     That  is  all  they  do. 

Q.  Does  this  Celery  Cola  Company 
manufacture  anything  except  Celery 
Cola  ? 

A.  They  do  other  business,  hut 
do>i't  manufacture  anything  else  ex- 
cei)t  these   tico   drinl'S. 

However,  at  Chattanooga,  on  July  5,  1915,  Mayfield 
swears  (Rec,  2423),  that  "Celery-Cola"  and  "Pepsi- 
Nola"  were  the  only  two  things  the  J.  C.  Mayfield  Man- 
ufacturing Company  had  just  at  that  time ;  that  he  indi- 
vidually had  the  Koke  formula,  and  then  in  almost  the 
same  br-eath  he  contradicts  himself  by  saying  (Rec,  2431) 
that  "Celery-Cola"  and  "Pepsi-Nola"  were  what  tlie 
Celery-Cola  Company  manufactured.  They  had  a  li- 
cense from  the  Mayfield  Manufacturing  Company  to 
manufacture  these  two  specialties.  And  again  (Rec, 
2431)  he  puts  a  third  version  on  the  situation  when  he 
says : 

"I  manufactured  all  the  stuff,  not  only  'Cel- 
ery-Cola' and  'Pepsi-Nola,'  and  manufactured 
'Koke'  " 
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S.  T.  Mayfield,  on  the  otlier  hand,  swears  (Eec,  1460) 
that  the  company  manufactured  and  sold  Koke  and  Cel- 
ery-Cola and  Pepsi-Nola,  extracts  and  syrups. 

And  again  (Rec,  1478)  he  swears: 

"XQ.  440.  What  did  the  J.  C.  Mayfield  Manu- 
facturing Company  continue  to  manufacture! 

A.  They  continued  to  manufacture  'Celery- 
Cola,'  'Koke'  and  'Pepsi-Nola,'  just  as  in  Nash- 
ville." 

J.  W.  Mayfield  says  (Rec,  1536)  that  during  the  time 
tlie  J.  C.  Mayfield  Manufacturing  Company  was  doing 
business  there,  they  were  making  "Koke"  and  ''Celery- 
Cola"  and  "Pepsi-Nola." 

And  again  he  says  (Rec,  1545)  that  the  Celery-Cola 
Company  was  operating  down  there  (Birmingiiam), 
manufacturing  Koke. 

The  Rebuttal  Exhibits  11  and  55,  have  among  them 
letterheads  of  the  J.  C.  Maj^eld  Manufacturing  Com- 
pany, and  Celery-Cola  Company,  which  announce  "Man- 
ufacturers of  Mayfield 's  Extracts." 

In  short,  the  truth  of  the  matter  is  that  the  J.  C.  May- 
field  Manufacturing  Company  and  the  Celery-Cola  Com- 
pany were  putting  out  two  drinks,  "Celery-Cola"  and 
"Pepsi-Nola."  For  the  purposes  of  this  case  Koke  has 
been  since  added. 

There  were  produced  by  the  Coca-Cola  Company  in 
rebuttal  a  large  number  of  employes  of  the  Celery-Cola 
Company  and  J.  C.  Mayfield  Manufacturing  Company 
wlio  testified  that  they  never  had  heard  of  any  product 
called  Koke  being  made  by  either  of  these  companies.  A 
large  number  of  letterheads  and  advertisements  of  the 
Celery-Cola  Company  and  J.  C.  Mayfield  Manufactur- 
ing Company  were  produced  by  the  witness  Pogue,  an 
ex-employe  of  these  companies,  in  response  to  a  sub- 
poena duces  tecum.     None  of  these    showed    the    name 
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Koke.  Then  Mayfield,  to  get  himself  out  of  the  hole  that 
he  had  got  himself  into,  swears  that  it  was  not  his  com- 
panies that  made  Koke,  but  that  he  personally  made  it, 
forgetting  apparently  that  his  two  sons  had  previously 
testified  that  the  companies  had  made  it. 

Reasons  for  Adopting  Koke. 

A.   0.  Murphey   (Rec,  1277),  testifying  first,  admits 

that  when  he  says  the  word  Koke  was  adopted,  it  was 

known  as  a  nickname  for  Coca-Cola   (page  1289) : 

**I  cannot  say  whether  the  general  public  at  that 
time  had  adapted  any  nicknames  for  Coca  Cola.  I 
say  it  is  very  natural,  jjerhaps  one  might  be  used  in- 
terchangeably with  the  other — might  be  nicknamed 
for  the  other.  *  *  *  y^Q  adopted  the  name  Koke 
because  it  Avas  the  best  way  out  of  the  emergency 
that  we  could  see. ' ' 

This  witness'  idea  of  meeting  the  emergency  was  to 
''retain  the  thing  that  we  thought  we  had  bought," 
namely,  Coca-Cola,  "in  some  other  way."  In  short  the 
name  was  selected  because  it  would  enable  them  to  pirate 
the  Coca-Cola  business. 

Of  course  Mayfield  had  to  make  good  on  this  so  swore 
manfully  when  he  was  afterward  called. 

He  says   (Rec,  1613) : 

''At  that  time  I  had  never  heard  of  Koke,  we 
adopted  it  on  account  of  its  being  new  and  a  coined 
word,  that  is  it,  that  is  an  easy  word,  short.  It  was 
something  new,  the  others  had  never  heard  of  it." 

Formula. 

Mayfield,  in  July,  1915,  says  (Rec,  2427) : 

"Q.  751.  Did  anybody  else  know  the  formula  for 
Celery-Cola? 

A.     No,  sir. 

Q.  752.  Did  anybody  else  know  how  to  mix  the 
syrups  up?" 
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In  explanation  he  states  tliat  there  are  two  formulas, 
one  is  a  scientific  formula,  making  the  extracts,  the 
flavoring.  The  other  is  a  mixing,  a  manufacturing  for- 
mula.    (Eec,  2428.) 

"Q.  754.  Did  anybody  besides  yourself  know  the 
mixing  formula? 

A.  Yes,  sir;  my  sons  knew  the  mixing  formula, 
but  they  did  not  know  the  scientific  end  of  it." 

Bearing  in  mind  that  the  scientific  end  is  making  the 
extracts,  Mayfield  forgot  that  lie  had  already  testified  in 
March,  1915.     (Rec,  1660) : 

''Q.  817.  *  *  *  your  son,  Mr.  Steve  Mayfield,  re- 
mained at  Nashville  and  did  some  manufacturing, 
manufactured  these  extracts,  both  Koke  and  Celery- 
Cola? 
A.     Yes,  sir." 

And  again  he  testified  (Rec,  1667)  : 

'*Q.  994.  You  made  Koke  flavoring  and  Celery- 
Cola? 

A.     Yes,  sir. 

Q.  995.  And  you  are  the  only  one  that  made  that 
up  to  the  A^an  Deusen  time? 

A.     Well,  my  boys  made  it." 

S.  T.  Mayfield  also  testified  (Rec,  1464) : 

''Of  course  I  knew  the  formula  for  making  Koke 
and  have  it  in  my  head,  and  I  have  had  for  a  long, 
long  time. ' ' 

In  Rebuttal  Exhibit  20,  Mayfield  writes  to  Pogue  say- 
ing: 

''S.  T.  IMayfield  made  Celery-Cola  ten  years  ago. 
It  was  he  who  made  my  goods  in  New  York  while 
I  was  on  the  road.  He  manufactured  C.  C.  while 
I  was  in  the  oil  field." 

Advertising  of  Koke. 

Much  is  said  about  the  extensive  advertising  by  the 
Koke  Companies.  Mayfield  produces  some  futurist  spec- 
imens, which  purport  to  have  been  issued  by  the  South- 
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ern  Koke  Company  and  others,  though  the  financial 
statement  in  the  prospectus  of  the  Soutliern  Koke  Com- 
pany says  nothing  about  any  advertising  expense.  (Ex- 
hibit 169.) 

It  costs  money  to  advertise  and  either  Mayfiekl  is 
wrong  in  his  testimony  or  the  prospectus  is  wrong  in  its 
facts.  Either  the  Koke  Companies  were  swelling  the 
profits  of  the  concern  with  a  view  to  selling  stock  to  pos- 
sible investors  or  Mayfield's  testimony  and  the  samples 
of  advertising  he  produced  were  concocted  for  the  pur- 
poses of  this  litigation.  The  latter  is  probably  the 
truth,  in  view  of  other  significant  facts. 

Mayfield  testified  (Rec,  1692)  that  he  bought  consid- 
erable Koke  advertising  from  the  Meek  and  Beach  Com- 
pany. 

In  rebuttal  plaintiff  called  Ernest  Higgin  (Rec,  2067) 
and  Henry  Hartman  (Rec,  2070),  lioth  connected  with 
the  Meek  and  Beach  Company,  who  testified  that  they 
never  at  any  time  furnished  any  advertising  to  any- 
body with  the  word  Koke  on  it,  but  they  do  remember 
furnishing  Celery-Cola  advertising. 

Mayfield  stated  to  George  H.  Wilkins  (Rec,  866) : 
' '  I  am  not  going  to  do  any  advertising  for  Koke. ' ' 

Moore,  the  salesman  of  the  Koke  Company  of  Texas 

said  to   J.   M.   Penland,   President  of  the  Waco   Drug 

Company,  whom  he  was  trying  to  induce  to  handle  Koke, 

that  the  Koke  Company  was  in  position  to  give  a  lower 

price  than  Coca-Cola 

"because  they  were  not  doing  any  advertising,  that 
the  average  person  who  called  for  Coca-Cola  used 
the  word  'Coke,'  and  that  they  would  get  the  benefit 
of  the  advertising  done  by  the  Coca-Cola  Company." 
(Rec,  1979.) 

This  is  confirmed  by  the  conversation  betAveen  G.  H. 
McLean,  advertising  solicitor  of  the  Dallas  News  and 
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J.  G.  Van  Winkle,  secretary  of  the  Koke  Company  of 

Texas.    McLean  called  to  solicit  advertising  (Rec,  730) : 

"I  met  Mr.  Van  Winkle  and  at  that  time  it  was  my 
intention  to  solicit  him  for  a  card  for  the  jobbers 
and  manufacturers'  trade  and  we  discussed  adver- 
tising for  a  few  minutes  and  Mr.  Van  Winkle  told 
me  that  the  Koke  Company  of  Texas  was  not  doing 
any  advertising.  He  said  they  couldn't  afford  to 
advertise  from  the  fact  that  they  were  selling,  I  be- 
lieve he  said,  'Koke' — I  don't  know  if  he  mentioned 
the  brand  or  not,  it  seems  to  me  like  it  was  'Koke,' 
it  may  have  been  some  other  name — but  that  it  was 
the  same  formula  as  'Coca-Cola'  and  said  that  the 
'Coca-Cola'  people  were  advertising  and  it  was  gen- 
erally known  as  'Koke';  that  is  a  large  percentage 
of  people  would  call  for  'coke,'  and  if  the  fountains 
were  supplied  with  'Koke'  they  could  furnish  him 
with  this  product  and  sell  it  or  distribute  it  in  that 
way.  I  believe  that  was  the  main  reason.  I  didn't 
have  any  argument  to  offset  that,  consequently  I 
never  called  on  him  any  more." 

Manufacture  of  Koke  in  St.  Louis  and  Nashville. 

Mayfield  testitied  (Kec,  1595) : 

"I  went  to  St.  Louis  to  see  if  I  could  not  organize 
a  company  there.  It  was  a  bottling  company.  *  *  * 
Maybe  I  stayed  there  until  1900,  sometime  in  1900. 
Then  I  went  from  there  to  Nashville.  I  was  all  the 
time  making  Celery-Cola  and  Koke." 

M.  J.  Handley  (Rec,  1989)  testified  that  he  was  presi- 
dent of  the  Tennessee  Carbonating  Supply  Company, 
which  had  a  contract  with  the  J.  C.  ]\Iayfield  Manufactur- 
ing Company  and  bought  their  products,  namely,  Celery- 
Cola  and  Pepsi-Nola,  and  that  he  never  heard  of  the  J. 
C.  ]\Liyfield  ]\Ianufacturing  Company  handling,  advertis- 
ing, selling  or  disposing  of  or  dispensing  in  any  way  of 
anything  under  the  name  of  Koke. 

The  Coca-Cola  Company  called  in  rebuttal  Xorville 
N.  Leaver,  who  Avas  salesman  for  Mayfield 's  St.  Louis 
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companies  (Rec,  2035),  who  stated  that  he  Avas  con- 
nected Avith  those  companies  in  1903  and  1904  as  city 
salesman;  that  the  only  things  they  made  were  Celery- 
Cola  and  Pepo-ade  and  that  he  had  never  heard  of  Koke 
and  never  sold  any,  and  John  H.  Bohne  (Rec,  2041), 
the  chemist  who  worked  for  the  St,  Lonis  concerns  dur- 
ing 1903  and  1904  manufacturing  all  the  products  they 
put  out.      He  also  never  hoard  of  any  Koke. 

Koke  in  Birmingham  and  the  Labels  Used  There. 

One  of  the  most  curious  masses  of  contradictions  that 
this  record,  with  all  its  richness  in  that  respect,  dis- 
closes, is  the  Birmingham  situation.  Mayfield  and  his 
sons  testified  that  they  were  making  Koke  in  Birming- 
ham. 

According  to  their  statements  the  Celery-Cola  Com- 
pany did  make  Koke  and  did  not  make  Koke — the  J.  C. 
Mayfield  Company  did  make  Koke  and  did  not  make 
Koke — that  Mayfield  personally  made  Koke — that  none 
of  them  bottled  Koke  and  that  all  of  them  bottled  Koke ; 
and  that  it  was  all  labeled — upon  this  last  they  are  unan- 
imous. 

In  rebuttal  a  large  number  of  ex-employes  of  May- 
field  and  his  companies  were  put  on  the  stand  by  The 
Coca-Cola  Company.  They  were  disinterested  men  and 
women  of  every  class  of  employment,  stenographers, 
bookkeepers,  clerks,  traveling  salesmen,  bottlers  and 
draymen,  and  these  people,  without  exception,  testified 
that  they  never  heard  of  any  product  made  by  Mayfield, 
the  J.  C.  Mayfield  Manufacturing  Company  or  the  Cel- 
ery-Cola Company  called  or  labeled  or  sold  as  Koke  dur- 
ing this  period.  They  all,  however,  remember  Celery- 
Cola  distinctly. 

The  names  of  these  witnesses  and  the  pages  of  the 
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record  where  their  testimony  may  be  found  are :  S.  A. 
Ellis  (1842),  L.  M.  Barclift  (1844),  D.  E.  Moody  (1881), 
B.  U.  Hopper  (1891),  W.  M.  Smith  (1893),  J.  T.  Ensley 
(1900),  Thomas  Dickson  (1906),  Homer  Brewer  (1911), 
Tom  Anderson  (1913),  George  E.  Anderson  (1917),  Mack 
Crawford  (1921),  Walter  Thomas  (1922),  Miss  X.  L. 
Bonham  (1924),  AVill  Barrow  (1925),  John  L.  Bevell 
(1930),  W.  J.  Garrett  (1984),  Melville  Rice  (1986),  and 
Mrs.  Rufns  H.  Page  (2073). 

Charles  J.  Pogue  was  employed  at  Birmingham  l)y  the 
J.  C.  Mayfield  Mfg.  Co.  in  1904  and  was  Avith  that  com- 
pany and  the  Celery-Cola  Company  until  the  fall  of  1906. 
(Rec,  1858.)  This  was  the  time  during  which  Mayfield 
and  his  companies  claim  to  have  made  Koke  in  large 
quantities,  and  it  was  the  time  when  the  witnesses  at 
Birmingham,  Avho  were  called  on  behalf  of  the  Koke  Com- 
panies, testified  that  they  had  purchased  Koke  in  recep- 
tacles so  marked.  Pogue  was  Mayfield 's  intimate  friend 
and  confidential  man.  While  the  testimony  of  the  Koke 
Companies  was  being  taken  at  Birmingham,  Pogue  Avas 
engaged  in  rounding  up  and  interviewing  witnesses  who 
would  undertake  to  testify  in  their  behalf  in  this  case  that 
the  J.  C.  Mayfield  Mfg.  Company  and  the  Celery-Cola 
Company  made  and  sold  a  drink  labeled  Koke  in  Birm- 
ingham. Pogue  was  subpoenaed  by  us  and  put  on  the 
stand.  He  first  insisted  on  making  a  statement  (Rec, 
1854),  saying: 

"I  want  to  make  a  statement.  I  was  summoned 
by  the  Commissioner  the  last  time  that  they  Avere 
taking  evidence  here,  to  examine  some  Avitnesses  for 
the  other  side  to  this  case,  and,  being  associated  Avith 
Mr.  Mayfield,  I  naturally  talked  to  some  of  them,  and 
I  don't  think  it's  really  fair  myself,  to  the  other  side, 
to  allow  me  to  testify  in  this  case.  I  make  that  as  a 
claim  of  personal  priA^lege  for  myself. 
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I  began  work  for  the  J.  C.  Mayfield  Manufacturing 
Company  in  the  early  part  of  1904,  and  I  was  with 
that  company  and  with  the  CVlery-Cola  Company 
until  the  fall  of  1906, 1  guess  it  was. 

^  ^  ^  ^  ^ 

(Rec,  1861.)  You  ask  if,  during  the  entire  time  I 
was  connected  with  the  J.  C.  Mayfield  Manufacturing 
Company,  the  Celery-Cola  Company  here  in  Birm- 
ingham, or  the  Celery-Cola  Company  in  Missouri, 
any  or  either  of  these  concerns  made,  manufactured, 
sold,  advertised,  handled,  dealt  in  or  had  any  ad- 
vertising matter  for,  any  product  Avith  the  name  of 
'Koke' — 'K-o-k-e?'  Well,  I  was  out  on  the  road 
some,  as  I  stated,  and  I  can't  answer  that  question. 
You  ask  if  they  ever  made,  manufactured,  sold,  ad- 
vertised, or  had  any  labels,  containers,  barrels,  kegs, 
or  anything  else  with  'K-o-k-e'  on  it,  as  far  as  I 
know,  at  any  one  of  the  places,  or  any  of  the  com- 
panies, that  I  have  enumerated  heretofore;  well,  of 
my  own  knowledge,  I  refuse  to  answer  that  question 
— I  don't — the  position  I  was  in — well,  I  don't  want 
to  answer  that  question. ' ' 

If  there  was  such  a  thing  as  Koke  made  by  Mayfield 
or  his  companies  at  Birmingham,  of  course  Pogue  would 
have  known  of  it.  "Why  did  he  not  want  to  answer?  If 
he  told  the  truth  and  said  that  there  was  no  such  thing 
as  Koke,  he  would  convict  his  friend  and  associate  May- 
field  of  perjury  and  also  the  witnesses  whose  testimony 
he  himself  had  procured.  If  he  had  said  that  there  was 
such  a  thing  as  Koke  he  would  have  perjured  himself, 
which  he  was  unwilling  to  do,  so  he  refused  to  answer, 
which  is  a  perfectly  transparent  way  of  saying  that  Koke 
was  a  myth. 

It  was,  therefore,  up  to  Mr.  Mayfield  to  explain  the 
testimony  of  his  former  emploj^es  who,  though  they  were 
about  the  plant  all  the  time,  had  never  heard  of  Koke  and 
he  did  it,  in  entirely  characteristic  fashion.  (Rec,  2453.) 
He  swears  that  the  draymen  and  the  people  about  the  es- 
tablishment would  not  be  likely  to  know  what  was  in 
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tlie  bottles  because  the  bottles  were  placed  in  cases  that 
were  stenciled  "Celery-Cola." 

It  was,  he  explained,  "none  of  their  business.  And 
that  is  where  it  impressed  upon  these  negroes  that  they 
were  handling  Celery-Cola ;  if  they  left  out  a  bottle,  the 
bottle  had  Celery-Cola,  the  case  had  Celery-Cola,  sten- 
ciled or  printed  on  the  side."  "The  negroes  who  washed 
the  bottles  had  Celery-Cola  before  them  from  morning 
till  night  and  the  bottler  who  bottled  the  goods  had  Cel- 
ery-Cola before  him."  The  bottles  and  cases  had  Cel- 
ery-Cola on  them  and  ' '  those  negroes  thoug'ht  that  every- 
thing- that  went  into  the  cases  was  Celery-Cola."  (Rec, 
2454.) 

In  other  words,  the  people  who  actually  handled  the 
bottles  could  not  tell  whether  they  contained  Koke  or  not, 
but  would  be  likel}^  to  think  that  it  was  Celery-Cola  be- 
cause the  bottles  had  Celery-Cola  on  them. 

How  does  this  match  with  the  great  particularity  with 
which  the  Birmingham  witnesses  offered  by  the  Koke 
Companies  testified  about  "the  little  white  label  with 
'Koke'  on  it  in  black  letters"? 

R.  J.  Baker  (Rec,  1302,  1304) : 

"Koke  in  black  letters  he  had  on  it,  on  the  bottles, 
the  bottles  had  lal)els  on  them,  the  shape  of  those 
labels  was  just  on  a  square  paper,  and  had  block 
letters  K-O-K-E." 

B.  P.  McGraw  (Rec,  1314)  testifying  about  receiving 
Koke  in  1905  and  1906,  says  that  he  got  printed  Koke 
labels  "about  as  wide  as  my  two  fingers." 

W.  F.  Neal  testified  (Rec,  1329)  that  Koke  had  just  a 
plain  label  with  Koke  on  it,  in  black  letters,  in  block  type. 

Mrs.  M.  L.  Edwards  testified  (Rec,  1337)  that  the 
bottles  had  a  label  "hardly  as  wide  as  my  two  fingers." 
A  white  label  with  black  letters  "K-O-K-E." 
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H.  0.  Adams  (Rec,  1343)  testified  that  tiie  bottles 
had  a  label  with  "Koke"  in  black  block  letters. 

E.  D.  Montgomery  (Rec,  1357)  testified  that  at  Bir- 
mingham they  had  a  small  square  label,  with  the  word 
"Koke"  in  large,  black  block  letters. 

A.  F.  AVatkins  testified  (Rec,  1381)  that  the  "Koke" 
on  the  labels  was  in  block  letters. 

John  Smith  testified  (Rec,  1390)  that  the  bottles  had  a 
small  label  with  Koke  on  it, 

C.  N.  Baker  testified  (Rec,  1408)  that  he  used  Koke 
labels  sent  to  him  by  Mayfield.  The  labels  were  "as 
broad  as  yonr  two  fingers." 

The  truth  of  this  mass  of  contradictions  is  accident- 
ally and  inadvertently  let  out  by  Mayfield.  A  man  named 
Smith  was  put  on  the  stand  in  Birmingham  in  rebuttal 
(Rec,  1894.)  He  met  Mayfield  on  the  street  and  May- 
field  said  to  him: 

"  'We  are  having  court  up  here  at  the  Tutwiler 
Hotel,  I  want  you  to  come  up  there,  maybe  you  can 
do  me  some  good ;  We  are  bottling  a  drink 
called  "Koke,"  and  I  know  you  have  seen  the 
stuff  that  we  bottle,  all  you  have  to  do  is  go  up  there 
and  tell  them  we  have  been  bottling  that  stuff.' 
He  handed  me  a  little  slip  with  'Koke'  printed  on 
it." 

Providentially  the  witness  preserved  the  slip  and  it  is 
in  evidence  as  Exhibit  66.  It  is  illustrated  on  the  opposite 
page.  It  will  be  noticed  that  it  is  white,  it  is  about  the  size 
that  the  other  witnesses  who,  no  doubt,  got  these  slips 
in  the  same  way,  testified  that  the  Koke  labels  were.  It 
has  "Koke"  on  it  in  black  block  letters.  It  is  about 
as  wide  as  two  fingers. 

Even  Mayfield  did  not  have  the  hardihood  to  go  on  the 
stand  and  identif}?-  this  slip  as  one  of  the  labels  he  used. 
He  said  that  all  his  labels  were  burned  up  in  a  fire. 
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In    the    U  litel    itaJes     District    Court    lor    the 
Diitrict    oi    Arizona. 

The    Coca-Cola     Company 

-  Vs     - 

f'.r    Koke   Comoany    of  America,   Et   Al. 

^^■^i"ii     ■  wMn^fc— — CMC— ^a^— — ^■^■■— — B— ^— ^■^^■^w— w^ 

In     the    Ur.ited    States    District    Court    for    the 
Eutern   District  of  Louisiana,   Northern  Division. 

The    Coca-Cola    Company 

-  Vs     • 

Southern  Koke  Company,  Ltd.,  Et   Al. 

The    Coca-Cola    Company 

.     V$     - 

The    Koke    Cofnony    of    America 


In    the    United    oiai«i    District    Couft    for    tl|« 
Northern    District    ef   Texas,  Dallas   Division. 

The    Coca-Cola   Company 

-  Vs     - 

The  Koke  Company  of  Texas,   Et  Al. 

In    the    United    States    District    Court    for    the 
Eastern    Distinct    of    ;4isruuri,   Eastern   Division. 

The    Coca-Cola   Company 

-  Vs     - 

J.   H.   Van    Ouesen,   Et  Al. 


Opposition   No.   1 424» 
In    The  United  States  Patent  Oftice. 
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Mayfield  admits  that  he  had  a  conversation  with  Smith 
and  does  not  deny  giving  him  the  slip  and  made  no  ex- 
planation whatever  concerning  it.  He  denies  giving  a  slip 
to  Bevell,  but  he  had  not  been  accused  of  that.  Be- 
sides he  saj'S  that  Bevell,  avIio  is  a  white  man,  is  a  negro. 
(Eec,  2451.)  This  episode  perhaps  explains  the  remark- 
able unanimity  with  which  the  Birmingham  Avitnesses  tes- 
tify that  Mayfield 's  product  was  labeled  K-o-k-e  in  block 
letters  on  a  white  slip  of  paper. 

The  net  result  is  that  Mayfield,  after  procuring  a  large 
number  of  witnesses  to  swear  concerning  an  alleged  label 
which  he  evidently  devised  for  the  occasion,  now  gives 
them  all  the  lie  by  testifying  that  the  product  was  in 
Celerj^-Cola  bottles,  in  Celery-Cola  cases,  and  that  even 
the  draymen  and  bottlers  could  not  tell  whether  it  was 
Koke  or  Celery-Cola,  but  would  naturally  think  it  was  all 
Celery- Cola. 

Of  course  they  thought  it  was  all  Celery-Cola. 

It  icas  all  Celery-Cola. 

"Celery  Cola"  Is  What  Was  Made  Up  To  1909. 

Mayfield 's  contention  here  is  that  Koke  and  Coca-Cola 
are  the  same  (Rec,  1614),  and  that  Koke  and  Celery-Cola 
are  entirely  different. 

In  his  testimony  given  at  Chattanooga  on  July  5,  1913 
(Rec,  2435-2436),  he  said  that  Celery-Cola  is  not  made  by 
the  same  formula  as  Koke,  there  is  no  celery,  no  prune 
juice  in  Koke,  and  Celery-Cola  had  more  coca  leaves  in 
it. 

In  his  testimony  in  State  v.  Rice  in  1907  he  said  (Ex- 
hibit 4,  p.  65)  that  Celery-Cola  differs  from  Coca-Cola  be- 
cause there  are  celery  and  other  things  in  Celery-Cola, 
and  Celery-Cola  is  more  exhilarating.    This  was  perhaps 
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due  to  tlie  strychnine  there  was  in  it.  (See  Eebuttal  Ex- 
hibits 12  and  13.) 

S.  T.  Mayfiekl  says  (Rec,  1459),  that  the  only  differ- 
ence between  Koke  and  Cekny-Cohi  is  tliat  celery  extract 
was  added  to  Celery-Cola. 

J.  W.  Mayfiekl  testified  (Rec,  154:5-4)  that  there 
was  a  little  difference  between  Celery-Cola  and  Koke,  that 
Celery-Cola  had  a  little  bit  of  celer}^  in  it. 

George  H.  AVilkins  (Kec,  878)  was  told  by  Van  Deu- 
sen,  who  compounds  the  Koke  Companies'  ])roduct,  that: 
"About  six  years  ago  Mr.  J.  C.  Mayfiekl  came  to 
me  and  gave  me  a  fornuila  and  said  he  had  had  morc^ 
or  less  trouble  with  it  and  asked  what  I  could  do 
with  it.  I  looked  it  over  carefully  and  told  him 
I  thought  1  could  make  a  good  extract  out  of  it. 
Mr.  Mayfiekl  said  'All  right,  go  ahead,  I  have  had  so 
much  trouhle  with  it  I  want  to  get  somebody  to  put 
a  lot  of  care  and  attention  to  it.'  " 

And  again  (Rec,  880)  : 

^'I  asked  Mr,  Van  Deusen  if  that  was  the  only 
place  this  was  sold.  lie  said,  'No,  I  sell  some  to  the 
Brewing  Company  in  Danville  and  Richmond.  There 
it  is  called  Celery-Cola  and  it  is  practically  the  same 
formula  except  there  is  a  little  more  celery  added  to 
it.'  " 

As  to  the  origin  of  the  Celery-Cola  formula  May- 
field  testified  in  State  v.  Rice  (Rebuttal  Ex.  5) : 

''Q.  Are  you  the  original  discoverer  or  inventor 
of  those? 

A.    Yes,  sir,  in  connection  with  my  former  partner. 
Q.    Who  was  your  partner  ■ 

A.     Old  Dr.  Pemberton,  who  is  now  detid. 

***** 

Q.  When  did  you  first  commence  using  these  for- 
mulas, Mr.  Mayfiekl  ? 

A.  I  commenced  in  a  small  way  about  eighteen 
years  ago. 

Q.     What  formula  did  you  write  first? 

A.     It  has  been  this  same  Celery-Cola  formula. 
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Q.     Celery-Cola  eighteen  years  ago! 
A.    About  that  time. 
Q.    Was  it  called  Celery-Cola  then! 
A.     I  think  so.     I  got  it  out,  first  cola  compound 
made  in  an  extract  form. 

(11)  Q.    Where  did  you  get  this  formula  from? 
A.    I,  in  connection  with  Dr.  Pemberton,  originated 

that  formula  after  months  of  experience,  testing  and 
getting  it  down. 

Q.    Experience  in  what! 

A.  Experience  in  testing,  making  a  good  many 
tests. 

Q.  Had  you  ever  been  employed  by  an}^  of  the 
Cola  people  in  Atlanta  or  Georgia,  anywhere! 

(The  State  objects  to  the  question,  and  the  Court 
overrules  the  objection.) 

A.     Never  by  the  Coca-Cola  people. 

Q.  That  was  the  first  formula,  you  say,  that  you 
made ! 

A.     Yes,  sir. 

Q.    And  you  made  that  when? 

(12)  A.    That  has  been  about  eighteen  years  ago. 
Q.    You  and  Dr.  Pemberton! 

A.    Yes,  sir." 

J.  C.  Mayfield,  in  this  record,  speaking  of  the  Koke 

formula  (Rec,  1646),  said: 

''We  do  not  use  the  extract  of  coca.  There  is  now 
no  form  of  the  coca  leaf  connected  with  the  drink 
at  all.  The  cocaine  is  left  out  and  we  added  some- 
thing in  lieu  thereof,  that  has  practically  the  same 
flavor  as  the  coca  leaf.  We  added  Imperial  China 
tea,  flavoring  extract.  That  is  the  only  change. 
Outside  of  those  two  changes  there  is  al)solutely  no 
change  from  the  formula  that  Dr.  Pemberton  handed 
over  to  me  in  January,  1888." 

This  change  was  made  after  the  passage  of  the  Food 
and  Drugs  Act  of  1906  and  must  have  been  in  1908  or  '9 
(Rec,  2436).    Maj^eldsays: 

"I  have  always  adhered  to  the  Koke  formula  un- 
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til  tlie  passage  of  the  Pure  Food  Law,  when  I  modi- 
fied it  a  little  bit  so  as  to  comply  A\ath  that  law." 

It  is  very  evident  that  if  Mayfield  got  anything  from 
Dr.  Pemberton,  he  got  a  formula  for  Celery-Cola,  and 
that  Celery-Cola  was  the  only  drink  of  this  character 
that  he  made,  up  to  the  time  lie  got  into  the  difficulty 
witli  the  Government  for  violation  of  the  pure  food  law, 
in  1908  or  1909.  {U.  S.  v.  Mayfield,  177  Fed.,  765.)  He 
states  that  at  that  time  he  made  a  change  in  the  formula 
of  Koke.  (Kec,  2486.)  Why  should  he  have  made  a 
change  in  the  formula  of  Koke?  The  prosecution  brought 
against  him  concerned  Celery-Cola,  not  Koke.  Koke  was 
not  involved.  The  change  that  Mayfield  claims  was  made, 
was  the  change  in  the  Celery-Cola  formula,  by  eliminating 
the  celery,  if  there  ever  was  any  celery  in  it,  and  the 
coca  leaves.  The  name  Celery-Cola  was  abandoned  and 
the  product  so  revised,  was,  in  1909,  christened  Koke. 

Mayfield  himself  lets  the  cat  out  of  the  bag,  on  page 

2414  of  the  Record,  where  he  says : 

"The  Coca-Cola  Company  or  somebody  gave  me 
a  black  eye  with  Celery-Cola.  It  was  dragged  through 
the  express  company,  the  wholesale  company  and 
drug  company  of  New  Orleans,  and  I  put  the  name 
Koke — I  was  having  these  names  registered  in  the 
states.  I  was  kind  of  afraid  of  the  Federal  law,  don't 
you  sec?" 

Put  the  name  Kol<e — of  course,  put  the  name  Koke  on 
his  revised  Celery-Cola  and  used  it  in  1909  for  the  first 
time  as  he  swears  in  his  applications  for  state  registra- 
tions that  he  did. 

There  is  no  necessity  of  making  any  further  compari- 
sons or  of  pointing  out  the  many  other  contradictions 
in  Mayfield 's  testimony  and  of  the  many  discrepancies 
between  his  statement  and  the  statements  of  his  co-swear- 
ers. If  the  foregoing  is  not  enough  to  brand  the  claim 
of  Mayfield 's  prior  use  an  impudent  fiction,  nothing  can. 
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And  this,  under  the  rule  announced  by  the  Supreme 
Court  in  Deering  v.  Winona^  Harvester  Works,  155  U.  S., 
286-300,  discredits  the  whoh^  defense  in  this  proceeding. 

If,  as  seems  ch»ar  to  a  demonstration  that  Mayfield  has 
admitted  that  there  was  no  use  of  the  word  Koke  by  him 
or  his  companies  until  1909,  no  amount  of  testimony 
of  people^  who  say  that  they  bought  it  of  him  or  his  com- 
panies or  saw  X3acl<ag'es  labeled  Koke  by  them  before 
1909  can  possibly  be  true. 

That  Mayfield 's  testimony  is  false  and  the  story  that  he 
tells  concerning  his  alleged  use  of  Koke  prior  to  1909  is 
fabricated  is  clear  from  the  foregoing. 

Judge  Sawtelle  in  his  opinion  states: 

"I  find  as  a  matter  of  fact  from  the  evidence  that 
the  defendant,  Koke  Company  of  America,  w^as  or- 
ganized for  the  purpose  of  manufacturing  and  selling 
a  syrup  in  imitation  of  that  produced  by  the  plaintiff, 
and  that  it  aided  the  persons,  to  whom  it  sold  its 
product,  in  the  substitution  of  its  product  for  that  of 
plaintiff;  that  the  name  selected  was  chosen  for  the 
purpose  of  reaping  the  benefit  of  the  advertising 
done  by  the  plaintilf,  and  that  the  defendant,  Koke 
Company  of  America,  and  its  predecessors  did  not 
adopt  or  make  use  of  the  name  'Koke'  until  the  year 
1909,  and  the  use  of  said  name  by  said  defendant  and 
its  predecessors  was  not  sufficient  to  create  any  right 
to  its  use  as  against  the  plaintitf. "  Parker  v.  Stebler, 
177  Fed.,  210,  9th  Circuit;  The  Barbed  Wire  Patent, 
143  U.  S.,  275;  Deerivg  against  Winona  Harvester 
Works,  155  U.  S.,  286.  ^ 

Judge  Sawtelle  has  held  (and  Judge  Foster  cam.e  to  the 
same  conclusion)  that  there  was  no  use  of  the  word  Koke 
prior  to  1909,  and  it  would  seem  from  an  examination  of 
the  foregoing  comparisons  that  tliis  conclusion  nmst  be 
reached.  Such  is  the  inevitable  logic  of  the  facts.  The 
minute  Mayfield  admits — as  he  has  by  his  testimony,  in 
State  v.  Rice,  that  he  was  not  using  the  word  Koke  in  1907, 
and  his  repeated  declarations  under  oath,  in  his  appli- 
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cations  to  register  the  word  Kokc  in  the  states,  that  its 
tirst  use  was  in  1909,  no  amount  of  testimony  of  people 
who  say  that  tliey  bought  it  of  him,  or  his  companies,  or 
saw  packages  labeled  Koke  l)ofore  1909  can  possiljly  be 
true.  This  is  the  rule  announced  by  this  court  in  Parker 
V.  Stehler,  111  Fed.,  210,  212.  The  position  is  very  clear- 
1}^  taken  by  the  Court  of  Appeals  of  the  District  of  Colum- 
bia in  Alexander  v.  Blackman,  26  App.  D.  C,  541;  1906, 
C.  I).,  602,  where  Mr.  Justice  Duell  said: 

"Unless  we  can  credit  Alexander's  testimony  we 
cannot  credit  that  of  his  witnesses.  His  testimony 
is  the  cornerstone  of  the  arch  and  if  it  falls  the  testi- 
mony of  the  otliers  falls  with  it.  We  do  not  moan 
to  say  that  his  uncorroborated  testimoriy  as  to  prior 
possession  of  the  invention  would  be  sufficient. 
Rather,  if  his  story  is  untrue  the  testimony  of  the 
others  amounts  to  nothing,  and  they  have  either 
testified  falsely,  or  have  been  persuaded  into  ])e- 
lieving  that  the  dates  he  gives  are  the  correct  ones, 
when,  as  a  matter  of  fact,  they  are  mistaken  as  to 
dates  and  have  been  led  into  very  grave  errors,  to 
put  it  mildly." 

The  rub'  firmly  established  in  patent  cases  that  proof 
of  prior  use  of  the  invention  must  be  certain  Ix'yond  a 
reasonal)le  doul)t,  applies  with  double  force  in  a  case 
such  as  this. 

W.  A.  Gaines  v.  Bock  Spr'nif/s  Distillcrij  Co., 

226  Fed.,  531. 
Barbed  Wire  Patent,  143  IT.  S.,  275,  284. 
Telephone  Cases,  22  Fed.,  309;  25  Fed.,  725;  126 

U.  S.,  1-565. 
Dodge  v.  Post,  76  Fed.,  807. 

In  this  case  Mayfield  is  unable  to  produce  a  single 
label,  advertisement,  price  list,  billhead,  order  blank  or 
any  printed  or  written  matter  whatsoever  bearing  the 
word  Koke  which  dates  before  1909.  lie  claims  to  have 
manufactured  his  goods  und(M-  the  name  Koke  first  in 
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Atlanta,  then  at  Birmingham,  then  in  Nashville,  then  in 
St.  Louis  and  then  in  Shreveport, 

Maytield  has  produced  in  support  of  his  assertions  his 
three  sons,  who  corroborate  his  statements,  and  a  num- 
ber of  people  connected  in  some  way  with  him  by  bonds 
of  interest  or  friendship,  and  some  other  who  testify  very 
indefinitely  either  to  purchases  of  Koke  from  Mayfield 
or  his  companies,  or  to  seeing  receptacles  labeled  Koke 
at  some  place  occupied  by  them.  None  of  these  witnesses 
is  able  to  joroduce  a  single  piece  of  documentary  evidence 
or  a  label,  bill,  letter  or  anything  bearing  the  name  Koke 
and  pretend  to  testify  solely  from  memory. 

It  is  the  rule  of  all  the  authorities  that  oral  testimony 
is  not  sufficient  to  discharge  the  burden  of  proof  im- 
posed on  one  claiming  anticipation. 

Deering  v.  Winona  Harvester  Works,  155  U.  S., 

286. 
Parker  v.  Stehler,  177  Fed.,  210. 
H.  Mueller  Mfg.  Co.  v.  Glauber  (C.  C.  A.,  7tli 

Circuit),  184  Fed.,  609,  618. 
Mast,  Foos  &  Co.  v.  Dempster  Mill  Mfg.  Co.  (C. 

C.  A.,  8th  Circuit),  82  Fed.,  327. 
National  II oil oiv  Brake-Beam  Co.  v.  Interchange- 
able Brake-Beam  Co.,  106  Fed.,  693  (C.  C.  A., 

8th  Circuit). 
Boivers  v.  Saii  Francisco  Bridge  Co.,  91  Fed., 

381,  408. 
Torreg  v.  Hancock,  184  Fed.,  61,  67. 
Kraatz  v.  Tieman,  79  Fed.,  322,  323. 
Underivood  Tgpeivriter  Co.  v.  Ell iott-Fi slier  Co., 

165  Fed.,  927. 
Beckwith  v.  Malleable  Iron  Co.,  174  Fed.,  1001. 
United  Shirt  d  Collar  Co.  v.  Beattie,  149  Fed., 

736. 
Merrimack  Mattress  Co.  v.  Brown,  122  Fed.,  87. 
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Timolat   v.   Philadelphia  Pneumatic   Tool   Co., 

123  Fed.,  899;  131  Fed.,  257. 
Albright  v.  Langfeld,  131  Fed.,  473. 
Kansas  City  Hay  Press  Co.  v.  Bevol,  81  Fed.,  726. 
Untermeyer  v.  Freiind,  58  Fed.,  205. 
Mack  V.  02)tical  Co.,  52  Fed.,  819. 
Flomerfelt  v.  Neicivitter,  88  Fed.,  696. 
Moore  on  Facts,  Sec.  46  and  cases  cited  in  notes 

174,  175,  176,  177  and  178. 

The  non-production  of  specimens  of  a  product  alleged 
to  be  made  in  great  quantities  is  always  a  suspicious  cir- 
cumstance. 

Brooks  V.  Sacks,  81  Fed.,  402  (C.  C.  A.,  Third 

Circuit). 
Celluloid  Mfg.  Co.  v.  Russell,  37  Fed.,  676,  678. 
Americam,  Bell  Tel.  Co.  v.  Molecular  Tel.  Co., 
32  Fed.,  214,  220. 

On  the  assumption  that  all  of  the  witnesses  who  testi- 
fied to  having  seen  or  purchased  Koke  honestly  believed 
that  they  testified  truthfully,  it  should  always  be  borne 
in  mind  that  the  human  memory  is  a  fickle  thing,  espe- 
cially as  to  unimportant  matters  and  dates.  Judge  Dean, 
speaking  for  the  Supreme  C^ourt  of  Pennsylvania,  in 
Miller  v.  Cohen,  173  Pa.  St.,  488,  34  At.,  219,  220,  said: 

''No  one  with  opportunity  for  observation  of  ju- 
dicial proceedings  has  failed  to  notice  the  lamentable 
infirmity  of  human  recollection." 

Pettihone  v.  Pennsylvania  Steel  Co.,  133  Fed., 

730,  735. 

The  alleged  facts  testified  to  in  this  case  are  more  or 
less  remote.  Professor  James  in  his  "Principles  of  Psy- 
chology'," Volume  1,  page  670,  observes: 

"Other  things  being  equal,  at  all  times  of  life  re- 
cency promotes  memory." 
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Courts  never  repose  implicit  confidence  in  statements 
of  witnesses  regarding  remote  transactions.    This  is  par- 
ticularly so  where  dates  are  important. 
Moore  on  Facts,  Sec.  749. 
Russell  V.   Bcipiist   Theological   Union,  73   111., 

337,  340. 
Wing  V.  Richardson,  Fed.  Cas.,  17,809. 
In  Re  Williams,  Fed.  Cas.,  17,709. 

An  interesting  discussion  on  fallability  of  memory  for 
dates  and  times  is  found  in  Moore  on  Facts,  Sec.  845. 

In  addition  to  the  inevitable  and  inherent  inaccuracy 
of  human  memory  with  respect  to  dates  and  times,  where 
it  can  be  shown  that  tlie  matter  concerning  which  the  wit- 
ness is  testifying  is  of  no  particular  importance  to  him 
at  the  time  of  his  alleged  observation  of  it  and  was  one 
to  which  he  would  not  be  likely  to  pay  special  attention, 
his  testimony  is  little  short  of  worthless  because  attention 
and  observation  are  conditions  precedent  to  any  recollec- 
tion at  all. 

See  James,  Psychology,  A^ol.  1,  pp.  403-427;  Moore  on 
Facts,  Sec.  767,  for  an  elaborate  discussion. 

Kraatz  v.  Tieman,  79  Fed.,  322,  323. 
Mack  V.  Spencer  Optical  Co.,  52  Fed.,  819. 

In  this  case  the  witnesses  produced  to  prove  use  of 
Koke  by  Mayfield  were  many  of  them  related  to  him  by 
blood,  friendship  or  interest  and  were  evidently  care- 
fully tutored. 

'^  Witnesses  whose  memories  are  prodded  by  the 
eagerness  of  interested  parties  to  elicit  testimony 
favorable  to  themselves  are  not  usually  to  be  de- 
pended upon  for  accurate  information" 

said  Mr.  Justice  Brown  in  the  Barbed  Wire  Patent,  143 

U.  S.,  275,  284. 

Hershey  v.  Blakeslcy,  33  Fed.,  922,  924. 

Moore  on  Facts,  Sec.  815. 
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Mayfiold's  fanciful  tale  of  part  ownership  in  Coca- 
Cola  and  knowledge  of  the  formula  derived  from  Dr. 
Pemberton,  even  if  the  violent  presumption  is  entertained 
that  it  is  not  deliberately  perjured,  can  be  explained  by 
Lord  Eomilly's  statement  in  Pierce  v.  Bradley,  23  Beav., 
CA,  71  ;  53  Full  Reprint,  25,  28: 

"It  frequently  happens  that  a  person,  by  long 
dwelling  on  a  subject,  thinks  that  a  thing  may  have 
ha])i)('ne(l,  and  he  at  last  comes  to  believe  that  it 
actually  did  occur." 

This  is  particularly  true  where  a  i)iece  of  property  has 

enormously  increased  in  value.    In  Busscll  v.  Miller,  2G 

Mich.,  1,  1(),  Judge  Camplx'll  remarked: 

"Tliis  tendency  is  so  familiar  that  we  can  put  little 
reliance  on  the  acts  or  statements  made  after  the 
value  has  begun  to  increase." 

Ther(»  Inn'e  already  been  cited  a  number  of  cases  having 
to  do  with  the  telei)h(me  patents.  It  is  a  matter  of  com- 
mon knowledge  that  after  Bell's  invention  in  1876  a  large 
number  of  ])ers()ns  appeared  who  claimed  to  have  in- 
vented the  same  thing  many  years  before,  and  fortifi  mI 
tlicii'  claims  literally  by  clouds  of  witnesses,  who  testified, 
with  apparent  sincerity,  that  they  had  seen,  used  and 
talked  over  an  operative  telei)hone  in  the  '50s  and  the 
'C)Os  and  long  i)rior  to  Jiell's  invention.  Drawbaugh's 
clai]ii  was  sui)ported  ])y  the  testimony  of  five  hundred 
such  witnesses. 

Aincrican  Bell  Telephone  Co.  v.  People's  Tele- 
phone Co.,  22  Fed.,  309. 

American  Bell  Telephone  Co.  v.  American  Cush- 
man  Telephone  Co.,  35  Fed.,  734. 

Moore  on  Facts,  Sec.  1049. 

And  it  is  (piite  possible  to  say  tliat  there  is  no  necessity 
of  imputing  ])erjni-y  to  some  of  the  people  who  testify 
that  they  saw  receptacles  labeled  Koke  about  Mavfield's 
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place  of  business  or  purchased  Koke  from  liim  or  his 
companies  from  time  to  time.  The  testimony  is  unsatis.- 
f  actory  and  may  properly  be  ignored,  because  it  attempts 
to  establish  by  memory  alone,  remote  facts  exciting  no 
particular  attention  at  the  tinie  of  their  occurrence. 

With  regard,  however,  to  the  testimony  of  J.  C.  May- 
field  and  his  three  sons,  the  case  is  different.  These  men 
testify  unanimously  and  with  great  positiveness  to  a 
constant,  continuous  and  extensive  use  of  the  w^ord  Koke 
as  a  trade-mark  for  a  beverage  from  1888  to  the  pres- 
ent time.  Their  testimony  is  evidently  concerted.  They 
profess  to  rely  on  memory  alone.  They  produce  nothing 
of  documentary  character  dating  before  1909,  not  a  scrap 
of  paper,  not  a  book  entry,  not  a  label,  not  an  advertise- 
ment, not  a  letter — nothing  on  which  the  word  Koke  ap- 
pears in  any  manner  or  form. 

Everything  of  the  sort,  they  testified,  was  lost  or  had 
been  destroyed.  At  this  same  time  a  man  named  Pogue 
was  engaged  by  them  in  rounding  up  such  witnesses  as 
were  willing  to  swear  for  them.  (Rec,  1862.)  He  had 
been  an  employe  of  Mayfield's  Birmingham  establish- 
ment. Pogue  was  served  by  us  with  a  subpoena  duces 
tecum,  issued  under  an  order  of  the  District  Court  at 
Birmingham,  Alabama.  In  response  to  this  subpoena 
he  produced  more  than  a  hundred  letters  which 
had  been  in  his  possession  all  the  time,  written 
to  him  by  Mayfield  on  the  stationery  of  the 
J.  C.  Maj^eld  Manufacturing  Company  and  the 
Celery-Cola  Company  during  the  time  when  he 
swore  he  was  selling  Koke  in  great  quantities.  In  not 
one  of  these  letters  and  on  not  a  single  letterhead  does 
the  word  Koke  appear. 

Pogue  testified  (Rec,  1864)  : 

"I  haven't  any  idea  in  the  world  how  many  letters, 
papers  and  things  I  think  I  have  examined.    I  imag- 
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ine  it  is  a  hundred  or  more.  I  noticed  the  printed 
matter  on  the  letters  or  documents  as  I  was  running 
through.  No,  sir,  the  name  *  Koke ' — *  K-o-k-e '  did  not 
appear  on  a  single  solitary  one  of  them. 

(Page  1876:) 

No,  sir,  there  is  not  a  single  letter  that  I  have  ex- 
amined that  has  got  the  name  *Koke' — 'K-o-k-e'  on 
it,  or  in  it.  That  includes  those  I  have  identified  for 
this  record  and  those  I  have  examined  here,  but 
which  have  not  been  put  into  this  record." 

The  letters  are  detailed  and  intimate,  they  mention 
other  drinks,  but  not  Koke.  The  query  is  perti- 
nent why  did  not  Mayfield  produce  them — they 
certainly  were  in  existence,  and  he  must  have  known 
of  them  because  he  and  Pogue  were  at  that  very  time  to- 
gether, working  up  the  testimony  in  this  case.  (A  por- 
tion of  those  letters  are  in  evidence  as  Rebuttal  Exlii])its 
11  to  60.) 

These  letters  throw  an  interesting  sidelight  on  the  char- 
acter of  the  man  Mayfield  and  are  highly  material  on 
his  credibility.  They  are  intimate  documents,  written  to 
his  business  associate  and  reveal  the  man  as  he  is.  They 
show  him  to  be  a  visionary  and  dishonest  schemer,  an  il- 
literate and  a  person  Avithout  morals  or  character. 

In  addition,  the  Avitness  Bevell,  who  was  interviewed 
by  Mayfield,  was  later  called  on  behalf  of  The  Coca-Cola 
Company  and  produced  advertising  matter  and  order 
books  used  during  the  period  of  alleged  use  of  Koke,  but 
the  Avord  Koke  nowhere  appears. 

Mayfield  and  his  sons  cannot  be  excused,  as  can  their  co- 
sA\'earers,  on  the  ground  of  honest  mistake.  It  is  the  testi- 
mony of  J.  C.  Mayfield  which  must  be  scrutinized. 

The  three  sons  are  simply  swearing  in  corroboration 
of  their  father,  and  if  J.  C.  Mayfield  testified  falsely, 
necessarilv  the  sons  do. 
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Attoiitioii  has  already  been  called  to  the  glaring  incon- 
sistencies in  their  testimony.  It  is  appropriate  here  to 
point  out  that  this  case  is  one  where  there  is  a  peculiar 
temptation  to  perjury.  The  stake  is  large.  The  alleged 
events  on  Avhich  Mayfield's  adverse  claim  is  based  are  re- 
mote. Many  of  the  actors  in  it  are  dead  and  with  respect 
to  many  of  the  circumstances  it  would  be  impossible  to 
contradict  any  statement  Maytield  might  choose  to  make. 
As  Mr.  Justice  Brown  stated  in  The  Barbed  Wire  Patent, 
143  U.  S.,  275 : 

"The  situation  opens  wide  and  dangerously  the 
door  to  perjury  and  the  fabrication  of  the  evidence. 
*  *  *  One  may  easily  conceive  of  instances  in 
which  to  support  a  case  of  prior  conception  of  an  in- 
vention evidence  that  it  would  be  impossible  to  meet 
or  discredit  might  be  falsely  devised." 

In  the  general  situation  in  this  case  there  is  enough  of 
a  foundation  on  which  to  rear  a  superstructure  of  false- 
hod.  Dr.  Pemberton  concededly  was  the  inventor  of 
Coca-C^ola  and  its  first  manufacturer,  and  J.  C.  Mayfield 
concededly  was  at  one  time  associated  with  him  and  has 
been  for  years  in  the  business  of  manufacturing  pro- 
prietary articles,  among  other  things,  soft  drinks.  It  is 
stated  in  Moore  on  Facts,  Sec.  1055 : 

''It  is  probably  within  the  experience  of  every  trial 
lawyer  and  of  every  judge  that  willing  Avitnesses, 
and  even  corrupt  ones,  unless  they  are  phenomenal 
falsifiers,  have  a  foundation  of  fact  upon  which  they 
build  their  fabrications,  and  that  their  fabrications 
are  apt  to  consist  of  distortions  of  the  actual  facts. 
It  arises  therefore  out  of  the  very  nature  of  perjury 
that  it  must  be  confirmed  to  a  certain  extent." 

It  will  be  noticed  that  Mayfield's  testimony  contains 
in  abundance  those  things  which  to  the  experienced  man 
are  earmarks  of  j^erjury.  There  is  a  copiousness  of  de- 
tail concerning  circumstances  which  are  incapable  of 
contradiction,  but  there  is  a  remarkable  economy  of  de- 
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tail  concerning  those  things  which  can  he  investigated 
and  contradicted. 

The  langnage  of  Mr.  Jnstice  Grier  of  the  Supreme 
Court  in  Liico  v.  United  States,  G4  U.  S.,  515,  535,  is  sug- 
gestive : 

''Where  the  facts  sworn  to  are  capable  of  con- 
tradiction, they  may  be  proved  by  others  not  to  be 
true;  and  when  they  are  not,  the  internal  evidence  is 
often  more  convincing  than  any  other.  A  shrewd 
witness,  who  is  swearing  falsely  to  something  which 
cannot  be  disproved  by  direct  testimony,  will  con- 
fine his  recollection  wholly  to  that  single  fact,  pro- 
fessing a  want  of  recollection  of  all  the  facts  and 
circumstances  attending  it.  An  inexperienced  wit- 
ness whose  willingness  to  oblige  his  friend  exceeds 
his  judgment  \\\\\  endeavor  to  give  verisimili- 
tude to  his  tale  by  a  recital  of  imaginary  circum- 
stances. A  stringent  cross-examination  will  gener- 
ally involve  the  latter  in  a  web  of  contradictions, 
which  will  be  in  a  measure  evaded  by  the  other,  with 
the  answer  tliat  he  'does  not  recollect.'  " 

The  most  casual  examination  of  tlie  testimony  of  all 
the  Maytields  shows  that  theic  is  copiously  present  this 
earmark  of  falsehood.  They  all  testify  that  Koke  was 
made  in  large  quantities  and  bore  labels  and  was  sold 
generally.  They  can  produce  no  label.  They  cannot 
recollect  and  they  cannot  name  a  single  customer  who 
ever  bought  any.  "I  do  not  remember"  is  the  invariable 
answer  of  all  of  them  when  asked  to  be  specific.  S.  T. 
Mayfield  made  this  answer  one  hundred  and  forty-six 
times  in  the  course  of  his  cross-examination  and  the 
other  Mayfields  are  equally  noncommittal.  This  in  itself 
is  enough  to  discredit  their  testimony  entirely,  apart 
from  contradictions  to  which  attention  has  been  called, 
and  which  we  believe  show  them  all  to  be  guilty  of  willful 
and  corrupt  perjury. 

It  is  evident  from  the  record  in  this  case  that  J.  C. 
Mayfield  has  endeavored  to  repeat  the  performance  of 
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wliicli  lie  was  guilty  in  the  suit  in  St.  Louis  between  liis 
company  and  the  Celery-Cola  Company, 

In  that  case  one  of  Mayfield's  Companies  got  into  lit- 
igation over  the  trade-mark  *' Celery-Cola."  The  de- 
fense was  made  that  the  complainant  did  not  come  into 
equity  with  clean  hands  because,  it  was  asserted  that  the 
product  contained  no  celery  and  did  contain  deleterious 
ingredients,  namely,  strychnine  and  cocaine.  Mayfield 
evidently  sought  counsel's  advice  and  got  it  in  a  letter 
which  may  mildly  be  characterized  as  an  indiscretion. 

This  letter  (Rebuttal  Exhibit  13),  which  is  here  re- 
produced, was  transmitted  by  Mayfield  to  Pogue,  and 
demonstrates  that  the  manufacture  of  evidence  is  no 
noveltv  with  this  individual. 
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This  past  liistory  is  ilhiniinative  of  Mayfield's  disposi- 
tion and  has  a  distinct  bearing  on  the  credibility  of  his 
story  in  this  case. 

"This  unconscionable  act  on  the  part  of  this  wit- 
ness goes  far  in  my  estimation  to  create  doubts  as  to 
his  integrity  and,  of  course,  operates  to  throw  doubt 
upon  his  truthfulness." 

Blodgett,  J.,  in  Smith  v.  Davis,  34  Fed.,  783,  785. 

"Of  course,  those  who  would  commit  such  a  fraud 
Avould  swear  falsely  to  carry  it  through.  If  their 
positive  testimony  to  the  honesty  of  the  transaction 
is  overborn  by  badges  and  indicia  of  fraud,  deduced 
from  their  own  testimony,  the  conclusion  must  be 
that  there  was  fraud." 

Mr.  Justice  Blatchford  in  In  re  Goodridge,  Fed. 

Cas.  5547,  p.  G14. 

The  demonstrated  perjury  of  Mayfield  himself  and  the 
highly  suspicious  character  of  the  testimony  of  liis  co- 
swearers  in  this  case  indicate  a  repetition  here  of  the- 
reprehensible  conduct  clearly  shown  to  have  occurred  in 
other  litigation  to  which  he  was  a  party. 

In  addition  to  discrediting  the  guilty  parties  as  indi- 
viduals and  rendering  them  unworthy  of  belief,  the 
fabrication  by  a  party  to  litigation  of  a  cause  of  action 
or  a  defense  is  the  strongest  admission  by  conduct  that 
no  real  cause  of  action  or  defense  exists. 

As  was  stated  by  Lord  Cockburn  in  Moriarity  v.  Lon- 
don, Chatham  S  Dover  R.  Co.,  L.  \{.  5  Q.  B.,  314,  22  L.  T. 
(N.  S.),  163,  166: 

"The  conduct  of  a  party  to  a  cause  may  be  of  the 
highest  importance  in  determining  whether  the  cause 
of  action  in  which  he  is  plaintiff,  or  the  ground  of 
defense  taken,  if  he  is  defendant,  is  an  honest  and 
just  one ;  *  *  *  here,  if  you  can  show  that  a  man 
has  been  suborning  false  testimony  and  has  endeav- 
ored to  have  recourse  to  perjury,  it  is  strong  to 
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show  that  he  knew  perfectly  well  that  his  cause  was 
an  unrighteous  one ;    *    *    *." 

In  Baltimore  &  Ohio  R.  R.  Co.  v.  Ramho,  59  Fed.,  75 
(Circuit  Court  of  Appeals,  Sixth  Circuit),  Judge  Taft 
remarked : 

"It  is  quite  true  that  it  was  competent  for  the 
plaintiti'  to  introduce  evidence  in  rebuttal,  tending 
to  show  that  the  authorized  agent  of  the  Baltimore 
k  Ohio  liailroad  Company  had  been  engaged  in 
su1)orning  witnesses  to  testify  falsely.  Such  evi- 
dence was  relevant  on  the  main  issue  as  tending  to 
show  an  admission  by  its  conduct  that  it  had  a  bad 
ease,  needing  false  and  perjured  evidence  to  sup- 
port it." 

The  Supreme  Court  of  the  United  States  has  an- 
nounced a  similar  rule  in  Deeriiuj  v.  Wi)io)i(i  Ilarrcster 
Works,  155  U.  S.,  286,  300.  It  appeared  that  certain 
doubtful  testimony  had  been  secured  by  an  agent  of  a 
concern  which  was  interested  in  defeating  the  patent  in 
suit.      Mr.  Justice  Brown  said: 

"This  entire  evidence,  taken  in  connection  with 
certain  damaging  admissions  made  by  Heller  as  to 
the  compensation  he  received,  botli  for  his  testimony 
in  this  case  and  for  his  concealment  of  certain  facts 
in  relation  to  another  patent,  throws  discredit  upon 
the  Avhole  case  made  by  the  defendant  with  respect 
to  the  anticipation  of  the  Stewart  patent." 

The  general  flavor  that  conduct  of  this  sort  gives  to 
the  side  of  a  case  guilty  of  it  is  well  summed  up  by  Chief 
Justice  Bigelow  in  Egan  v.  Boivker,  5  Allen  (Mass.),  4-49, 
452: 

"The  inference  is  a  reasonable  and  proper  one, 
that  a  person  having  an  honest  and  fair  debt  Avliich 
he  claims  to  be  due  will  not  endeavor  to  support  it 
by  falsehood  and  fraud;  and  the  fact  that  he  resorts 
to  such  means  of  proof  has  a  tendency  to  show  that 
he  knows  he  cannot  maintain  his  suit  by  evidence 
derived  from  pure  and  incorrupt  sources.  Truth 
does  not  ally  itself  with  falsehood,  but  falsehood  will 
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often  endeavor  to  make  it  appear  that  truth  is  on 
its  side." 

Benuett  v.  Susser,  191  Mass.,  329;  77  N.  E.  Rep., 

884. 
Moore  on  Facts,  See.  589,  590. 
People  V.  Arnold,  43  Mich.,  303;  5  N.  W.,  385. 
Van  Voorhis  v.  Van  Voorhis,  94  Mich.,  60;  53 

N.  W.,  964. 
Georrjia  B.  Co.  v.  Li/hreud,  99  Ga.,  421,  435;  27 

S.  E.,  794,  798. 
Bichardson  v.  State,  90  Md.,  109;  44  Atl.,  999. 
Snell  V.  Bray,  56  Wis.,  156;  14  N.  W.,  14. 
Hinshaiv  v.  State,  147  Ind.,  334;  47  N.  E.,  157, 

166. 

Mayfield  testified  that  lie  coukl  recollect  the  names 
of  onl}-  a  few  of  his  ex-employes  who  were  about  his 
place  of  business  when  the  enormous  amounts  of  the 
product  labeled  Koke  are  alleged  to  have  been  made  by 
him.  Within  a  month  after  Mayfield  testified.  The  Coca- 
Cola  Company  located  twenty-one  of  them  and  took  their 
depositions — no  one  of  them  had  ever  heard  of  Koke. 
They  were  equally  available  to  the  Koke  Companies  and 
were  not  called.  This  failure  to  produce  as  witnesses 
persons  who  could  shed  light  on  the  facts  is  suspicious. 
This  rule  is  applied  in  trade-mark  cases. 

Atlantic  Milling  Co.  v.  Bohinson,  20  Fed.,  217. 
Ativood-Morrison  Co.  v.  Sipp  Electric  S  Ma- 
chine Co.,  136  Fed.,  859. 
American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co., 

109  Fed.,  976,  1018. 
Bettendorf  v.  J.  B.  Little  Metal  Wheel  Co.,  123 

Fed.,  433,  435. 
Acme  Flexible  Clasp  Co.  v.  Cary  Mfg.  Co.,  101 
Fed.,  269. 
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It  seems  clear,  therefore,  even  if  the  impossible  con- 
cession be  made  that  Mayfield  is  iinimpeached,  the  testi- 
mony given  b}^  the  witnesses  called  by  the  Koke  Com- 
panies in  support  of  the  contention  that  the  word  Koke 
has  been  continuously  used  by  them  and  their  alleged 
predecessor,  Mayfield,  since  1888  abounds  in  such  im- 
probabilities and  is  so  saturated  with  the  things  which 
prompt  courts  to  disbelieve  evidence,  however  positive 
and  by  whatever  number  of  ^ntnesses  given  that  the  de- 
fense here  is  inherently  incredible.  But  when,  as  in  this 
case,  such  evidence  as  is  here  adduced  by  the  Koke  Com- 
panies, is  used  as  corroborative  of  the  fantastic  story 
of  the  party  most  interested  in  their  success — Avhose  tes- 
timony was  disbelieved  by  Judge  Sawtelle  and  Judge 
Foster  on  the  same  record  here  before  this  court,  an  in- 
dividual whose  demeanor  on  the  witness  stand  is  char- 
acterized by  the  Examiner  of  Interferences  in  the  Patent 
Office  by  the  words  ''he  apparently  attached  no  impor- 
tance to  the  fact  that  he  was  testifying  under  oath,"  this 
would  seem  to  be  a  case  for  the  application  of  Lord 
Stowcdl's  dictum  in  The  Odin,  1  O.  Rob.,  248.,  252  (quoted 
in  The  Dolphin,  7  Fed.  Cas.,  3795)  : 

"It  is  a  wild  conceit  that  any  court  of  justice  is 
bound  by  mere  swearing;  it  is  the  swearing  credibly 
that  is  to  conclude  its  judgment." 

(b)  The  Koke  Companies  asserted  title  to  Koke  and 
Dope  by  assignment. 

There  remains  to  discuss  only  the  alleged  accpiisition 
of  the  trade-mark  Koke  from  the  Murfreesboro  Bottling 
AVorks  and  W.  L.  Bitting  and  the  Dope  mark  from  Houp- 
pert  &  Worcester.  It  can  hardly  be  contended  that  any 
right  was  obtained  by  reason  of  these  assignments.  It 
is  clear  that  in  these  transactions  no  business  or  good 
Avill  was  taken  over,  that  the  sales  were  sales  of  a  naked 
symbol  and  as  such  confer  no  right  on  the  assignee,  and 
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that  the  transactions  were  a  part  of  Maj^field's  fraudulent 
scheme  to  claim  some  sort  of  right  in  the  names  Koke 
and  Dope  is  evident. 

(1)  Murfreesboro  Bottling  Works. 

It  appears  in  this  case  that  the  Murfreesboro  Bottling 
Works,  Christy  and  Huggins,  proprietors,  caused  the 
registration  of  the  work  Koke  in  script  in  the  Patent 
Office  of  the  United  States  on  August  21,  1906,  as  a  trade- 
mark for  beverages.    The  certificate  is  number  58,878. 

Christy  and  Huggins,  proprietors  of  the  Murfreesboro 
Bottling  Works,  were  called  in  rebuttal  (Rec, 
2005,  2027).  They  testified  that  they  adopted 
the  name  Koke  because  it  was  a  well  kno^m 
and  recognized  nickname  for  Coca-Cola ;  that  they 
were  trying  to  imitate  C^oca-Cola  and  get  a  pro- 
duct as  close  as  they  could  and  that  the  script  was 
used  for  the  word  Koke  to  make  the  label  look  like  Coca- 
Cola.  They  admitted  the  sale  of  the  trade-mark  only  to 
Mayfield.  No  business  of  any  sort  was  turned  over  and 
they  denied  categorically  Mayfield 's  statement  that  he 
said  anything  about  any  previous  use  of  the  word  Koke 
by  him. 

(2)  W.  L.  Bitting-. 

The  transactions  with  W.  L.  Bitting  of  Sherman, 
Texas,  involved  two  registrations,  one  a  label  or  copy- 
right registration  of  the  word  Koke  applied  to  a  chem- 
ical compound  (Number  56923,  Rebuttal  Exhibit  80),  and 
another  of  a  later  date  of  the  word  Koke  as  a  trade- 
mark for  a  beverage  or  syrup,  the  word  Koke  appearing 
in  block  type.  (Certificate  Number  94689,  Jan.  13,  1914, 
Rebuttal  Exhibit  81.) 

It  appears  in  rebuttal,  by  the  testimony  of  Haizlip  and 
Penland,     who     had    been    Bitting 's    employes     (Rec, 
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1950,  1977)  that  W.  L.  Bitting  was  a  druggist 
in  Sherman,  Texas;  that  lie  was  one  of  the 
first  handlers  of  Coca-Cola  in  Sherman  and  that 
Coca-Cola  was  known  and  asked  for  at  Bitting 's 
fountain  as  early  as  1893  as  Koke;  that  Bit- 
ting got  into  some  sort  of  a  controversy  with  The  Coca- 
Cola  Company,  who  declined  to  give  him  the  exclusive 
sale  of  its  product  in  Sherman,  Texas;  Bitting  there- 
upon began  experimenting  with  an  imitation  of  Coca- 
Cola  and  was  trying  to  sell  it;  that  he  used  the  name 
Koke  as  applied  to  an  adulterated  cocaine  which  he  was 
selling.  This  doubtless  is  the  "chemical  compound"  re- 
ferred to  in  the  label  registration. 

The  purchases  from  the  Murfreesboro  Bottling  Works 

and  Bitting  are  aptly  characterized  by  Judge  Sawtelle 

as  follows : 

'*I  find  that  the  purchase  of  the  trade-mark  'Koke' 
from  the  Murfreesboro  Bottling  Works  and  from 
Bitting  was  made  with  the  knowledge  that  same  was 
bejng  used  to  imitate  plaintiff's  product  and  were 
acquired  not  because  they  distinguished  the  product 
sold  under  such  name,  but  because  it  would  permit 
defendants  to  better  dispose  of  their  product  as  and 
for  Coca-Cola." 

Judge  Foster  concurs  in  this  conclusion. 

The  Examiner  in  the  Patent  Office  from  the  same  rec- 
ord here  before  the  court,  sums  up  these  transactions  as 
follows : 

"In  1911  Mayfield  learned  that  the  Murfreesboro 
Bottling  Works,  of  Murfreesboro,  Tennessee,  was 
carrying  on  some  kind  of  a  business  under  a  regis- 
tered trade-mark  'Koke.'  (Applicant's  Kec,  p.  789.) 
Mayfield 's  company  purchased  that  registration  for 
a  material  consideration  (Defendant's  Exhibit  No. 
67)  without  entering  into  any  contest,  although  May- 
field  claims  to  have  used  the  name  'Koke'  as  a  dis- 
tinguishing mark  for  his  goods  continuously  since  the 
year  1888.     The  earliest  date  of  use  alleged  in  the 
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Murfreesboro  registration  is  Mav  1,  1902.  (Defend- 
ant's Exhibit  No.  129.)  Mayfield  admits  that  he  took 
nothing  from  the  Murfreesboro  Bottling  Works,  as  a 
result  of  this  transaction,  other  than  the  certificate 
of  registration.  The  business  and  formulae  were 
not  transferred.  (Applicant's  Rec,  pp.  860  and 
923.) 

In  1913  Mayfield  was  notified  that  an  application 
for  registration  of  the  Avord  'Koke'  as  a  trade-mark 
for  a  non-alcoholic  beverage,  was  being  prosecuted 
before  the  U.  S.  Patent  Office  by  one  William  L. 
Bitting  of  Texas.  Instead  of  contesting  an  interfer- 
ence Avitli  Bitting,  whose  earliest  alleged  date  of  use 
was  November  10,  1898,  Mayfield 's  Company  bought 
Bitting's  application  and  had  the  mark  registered  to 
the  Koke  Company  of  America  as  assignee.  (Ay)pli- 
cant's  Rec,  pp.  829,  830,  923;  Defendant's  Exliibits 
No.  126  and  No.  128.)  That  applicant  took  nothii.g 
from  Bitting  in  the  nature  of  apparatus,  labels, 
formulae  or  other  tangible  assets,  is  admitted.  (Ap- 
plicant's Rec,  pp.  921,  922.)  Applicant  i^urchased 
nothing  but  the  bare  a})plication  for  trade-mark  reg- 
istration together  witli  a  label  registration  owned 
bv  Bitting.  '  (Defendant's  Exhibit  No.  126  and  No. 
127.)^ 

That  the  applicant  acquired  nothing  by  the  pur- 
chase of  the  bare  trade-mark  registration  and  appli- 
cation for  registration,  one  from  Murfreesboro  Bot- 
tling Works  and  the  other  from  Bitting,  cannot  be 
seriously  questioned.  It  is  so  well  settled  that  a 
trade-mark  cannot  be  transferred,  independently  of 
the  business  and  good  will  in  connection  with  which 
it  has  been  used,  as  to  render  further  discussion  or 
the  citation  of  authorities  unnecessary." 

This  rule  is  elementary  and  is  sustained  by  all  the 
cases. 

^Bulte  V.  Igleheart  Bros.,  137  Fed.,  492,  498;  Cotton  v. 
Gillard,  44  L.  J.  Ch.,  90 ;  Croft  v.  Day,  7  Beav.,  84 ;  Robert- 
son V.  Quid  ding  ton,  28  Beav.,  529;  Singer  Manufacturing 
Company  v.  Loog,  8  App.  Cases,  15;  Gegg  v.  Bassett,  3 


119 

Ont.  L.  Hop.,  263;  Kidd  v.  Johnson,  100  U.  S.,  620,  25  L. 
P"]d.,  769;  Brown  Chemical  Companij  v.  Meyer,  139  U.  S., 
540,  11  Sup.  Ct.,  625,  35  L.  Ed.,  247;  Chndwick  v.  Covell, 
151  Mass.,  190,  23  N.  E.,  1068,  6  L.  R.  A.,  839,  21  Am.  St. 
Kep.,  442;  Congress,  etc.,  Spring  Coinpamj  v.  i?/Vy/<  i?ocA: 
Congress  Spring  Company,  45  X.  Y.,  291,  302,  6  Am. 
Eop.,  82;  Independent  Balding  Poirder  Company  v.  Boor- 
man,  175  Fed.,  448,  450;  ^lacmahan  PJiarmacal  Co.  v. 
Denver  Chemical  Mfg.  Co.,  113  Fed.,  468,  474;  Messer  v. 
The  Fadettes,  168  :\Iass.,  140;  46  X.  E.,  407;  Morales  v. 
The  Fair,  82  III.  App.,  ¥.)^;  Browne  on  Trade-Marks,  Sec. 
363;  Sebastian  on  Trade-Marks,  11;  Kerly  on  Trade- 
Marks,  272',  McVeagk  v.  Valencia  Cigar  Factory,  32  0.  G., 
1124;  Price  S  Steuart,  970;  Witthaus  v.  Braun,  44  Md., 
303;  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co., 
11  IT.  T..  Cas.,  523,  532;  Morgan  v.  Rogers,  19  Fed.,  596; 
Fisonan  v.  Schijfer,  157  Fed.,  473,  176. 

(3)  The  alleged  acquisition  of  the  Dope  mark  from 
Houppert  and  Worcester. 

Houppert  and  Worcester  were  a  bottling  firm  in  X'ash- 
ville.  Tliey  adopted,  as  a  name  for  a  lieverage, 
the  word  Dope  and  caused  it  to  be  registered  as  a 
trade-mark  for  beverages  in  the  Patent  Office  on  June  4, 
1907,  X'umber  63033.  This  registration  was  purchased  by 
Mayfield  and  Mayfield,  a  firm  consisting  of  J.  C.  Mayfield 
and  his  son  S.  T.  ]\Iayfield,  and  afterwards  assigned  to 
the  Koke  Company  of  America.  That  no  business  was 
transferred  from  Houppert  and  Worcester  to  ]\Iayfield 
and  Mayfield  is  evident. 

Al.  E.  Campbell  (Ree.,  1363),  Secretary  and  Treas- 
urer of  tlie  Birmingham  Bottling  Company,  testified  that 
the  firm  of  Houppert  and  Worcester,  making  soda  waters 
in  Birmingham,  consisted  of  P.  L.  Houppert  and  Sam  H. 
Worcester.     Houppert   and  Worcester   were   succeeded 
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by  Houppert  and  Smyly,  the  National  Dope  Company 
and  Birmingham  Bottling  Company,  successively.  The 
details  are  to  be  found  in  the  testimony  of  Campbell 
(Rec,  1365)  and  E.  J,  Smyly  (Rec,  1392  and  following). 
P.  L.  Houppert  died  October  8,  1911.  Campbell  and  a 
man  named  Frank  Seiver  were  appointed  administrators 
of  his  estate  on  October  1,  1911. 

The  recitals  in  the  documentary  exhibits  offered  by  the 
Koke  Companies  in  proof  of  this  transaction  are  widely 
variant  from  the  facts  as  testified  to.  But  however  that 
may  be,  it  is  clear  the  pretended  assignment  was  a  nullity. 

The  transaction  is  described  by  Mr.  Campbell  in  his 
deposition  taken  on  behalf  of  the  Koke  Companies.  (Rec, 
1370-1372.)  Campbell  states  that  the  certificate  of  regis- 
tration was  all  Mayfield  Avanted,  and  that  was  all  that 
was  sold,  or  was  intended  to  be  sold  to  him  as  a  matter 
of  fact.  That  no  business  was  turned  over  it  was  neces- 
sary to  go  through  with  the  elaborate  performance  of 
contracts  and  the  recitals  in  them  to  satisfy  lawyers, 

Houppert  &  Worcester  continued  the  sale  of  a  product 
under  the  name  Dope  after  the  pretended  assignment 
and  continued  business  just  as  they  had  before  (Rec, 
1375)  and  their  successors  are  still  using  the  name  (Rec, 
1372,  1376). 

It  is  a  fair  inference  that  the  word  Dope  Avas  adopted 
by  Houppert  and  Worcester  because  it  was  known  to  be 
a  Coca-Cola  nickname.     (Rec,  1399.) 

The  same  rule  of  law  applies  here  as  in  the  pretended 
Koke  transfers. 

A  mark  fraudulent  in  inception  and  use  is  attempted 
to  be  bought  by  means  of  a  void  transfer  by  an  unfair 
trader  to  further  his  fraudulent  schemes.  The  comments 
of  Judge  Sawtelle  properly  characterize  the  transaction 
and  the  authorities  cited  are  decisive  of  it. 
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This  closes  the  discussion  of  the  case  as  far  as  it  con- 
cerns any  affirmative  right  in  the  words  Koke  and  Dope  in 
the  Koke  companies.  There  remains  to  consider  the  con- 
tention that  the  words  Koke  and  Dope  may  be  used  be- 
cause they  are  descriptive  terms  and  refer  to  any  soft 
drink. 

Before  discussing  tliis  defense, — that  the  names 
Koke  and  Dope  are  generic  terms  for  soft  drinks 
generally,  which  may  be  used  by  anybody, — it  is  well  per- 
haps to  have  two  things  in  mind.  First,  that  this  defense 
is  wholly  inconsistent  with  the  claim  of  exclusive  right  in 
these  words  asserted  by  the  Koke  Companies  and  demon- 
strates the  lack  of  good  faith  in  their  representations  to 
the  trade  that  the  words  Koke  and  Dope  are  their  trade- 
marks, and  that  to  sell  anything  in  response  to  requests 
for  Koke  or  Dope  but  the  Koke  Companies '  product  is  un- 
fair, unlawful  and  in  violation  of  the  Federal  Statutes; 
and,  second,  to  consider  for  a  moment  the  character  of 
the  persons  who  give  the  testimony  upon  which  is  based 
the  contention  that  the  names  Koke  and  Dope  are  generic 
and  descriptive. 

Among  the  trade  witnesses  who  were  called  in  the  at- 
tempt to  prove  that  the  words  Koke  and  Dope  mean,  not 
Coca-Cola,  but  any  soft  drink,  are  included  a  large  num- 
ber of  saloonkeepers  and  bartenders,  at  least  two  con- 
victs, one  infringing  manufacturer  now  under  injunction 
for  piracy  upon  the  Coca-Cola  trade-mark,  and  three 
other  persons  enjoined  by  Federal  Courts  for  fraud- 
ulent trade  practices  in  passing  off  imitation  products 
upon  calls  for  Coca-Cola,  five  persons  who  have  con- 
fessed in  writing  to  be  guilty  of  similar  practices  and 
thirty  others  against  whom  the  same  offense  is  proved. 
There  is  a  detailed  consideration  of  the  testimony  of 
these  witnesses  at  the  conclusion  of  Schedule  II. 
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The  trade  witnesses  called  by  The  Coca-Cola  Company 
testified  that  for  many  years  Coca-Cola  has  been  famil- 
iarly knowTi  to  them  and  to  their  customers  under  the 
nicknames  Koke  and  Dope,  and  that  these  names  are 
understood  to  refer  to  and  designate  Coca-Cola  only. 
These  people  are  resj)onsible  business  men  of  standing 
and  experience.  The  trade  witnesses  called  by  the  Koke 
Companies  were  not  only  much  fewer,  but  were  not 
nearly  as  well  qualified  to  speak. 

(2)  The  defense  that  Koke  and  Dope  are  generic 
terms  which  may  be  used  by  anybody. 

In  their  attempt  to  establish  this  defense  the  Koke 
Companies  called  two  classes  of  witnesses,  fountain  at- 
tendants and  saloonkeepers  and  bartenders.  The  general 
attitude  of  the  latter  on  the  subject  of  soft  drinks  may 
be  summarized  by  the  statements  of  some  of  them. 

A.  A.  Stanley,  of  Chattanooga  (Rec,  1004) :  ''I  never 
drink  anything  but  whiskey." 

W.  J.  Finnin,  who  has  a  saloon  in  Commercial  alley  in 

New  Orleans   (Rec,  1564) : 

"I  said  to  one  of  my  customers,"  he  testified  con- 
cerning Coca-Cola,  "I  wondered  how  the  dickens 
he  liked  so  damn  much  of  that  stuff  all  day  long." 

M.  J.  Costello,  Chattanooga,  Tenn.  (Rec,  1000):  ''1 
never  drank  any  of  them.  I  sometimes  used  them  for  a 
chaser." 

It  is  not  unnatural  that  bartenders  and  near-beer  vend- 
ers in  prohibition  districts  should  regard  anyone  asking 
for  a  soft  drink  in  their  places  of  business  as  a  harmless 
lunatic  and  entitled  to  no  consideration  and  that  they 
should  give  in  response  to  calls  for  Koke  and  Dope  any- 
thing from  Coca-Cola  to  white  pop — the  first  and  cheap- 
est thing  they  could  get  their  hands  on. 
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Of  course,  as  '^experts"  these  men  are  worthless.  One 
of  them  was  frank  enough  to  say: 

Luke  Pogue  (Eec, 106]): 

'*In  the  beer  Im.siness  it  is  different  from  the  soda 
business.  Take  a  fellow  avIio  drinks  beer  and  whiskey 
and  wants  to  get  on  the  'water  wagon.'  He  might 
want  Poinsetta  and  say  he  is  drinking  'Dope'  or 
soda  water  or  anything  like  that  is  'Dope'  with  him." 

Why  a  group  of  men  whose  only  connection  with  the 
soft  drink  trade  is  incidental  and  reluctant  should  be 
called  to  advise  the  court  as  experts  is  incomprehensible, 
except  on  the  ground  that  reputable  men  who  know  the 
business  are  unwilling  to  subscribe  to  views  which  would 
help  our  adversaries'  case. 

The  other  class  of  witnesses  produc(Hl  are  druggists, 
most  of  whom  are  guilty  of  acts  of  fraud  similar  to  those 
of  which  the  Koke  Companies  are  accused,  namely,  sub- 
stitution and  passing  off. 

The  testimony  of  the  first  class  of  witnesses — the 
saloonkeepers — is,  of  course,  worthless.  They  do  not 
know  what  lliey  are  talking  about,  and  as  a  help  to  the 
court,  their  testimony  is  of  no  consequence  whatever, 
but  both  they  and  the  second  class  of  witnesses  have 
their  views  colored  by  interest. 

It  is  a  fact,  as  this  record  clearly  shows,  that  in  spite 
of  all  the  efforts  of  The  Coca-Cola  Company  to  suppress 
them,  there  are  innumerable  imitations  of  Coca-Cola 
upon  the  market.  AVithout  exception  these  imitations 
taste  as  much  like  Coca-Cola  as  it  is  possible  to  make 
them,  and  are  indistinguishable  from  Coca-Cola  in  ap- 
pearance. They  are  given  various  names,  to  a  greater  or 
less  extent,  imitating  the  name  Coca-Cola.  They  are 
sold  to  the  dealers  at  a  cheaper  price  than  Coca-Cola  and 
their  sale  produces  a  greater  profit.  These  products  are 
not  desired  by  the  public  and  are  unknown.     They  are 
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seldom  or  never  called  for  by  tlieir  own  names.  This 
fact  is  clearly  established  by  the  testimony.  For  ex- 
ample— 

C.  H.  Jouett,  with  the  Live  and  Let  Live  Drug  Com- 
pany, St.  Elmo,  Tenn.,  a  witness  for  the  Koke  Com- 
panies, testified  as  follows  (Rec,  1059) : 

*'I  never  Iieard  customers  ask  for  Ko  Nut." 

The  way  Ko  Nut  is  sold  is  shown  by  the  testimony  of 
J.  E.  Jones,  a  druggist  of  Hattiesburg,  Miss.,  one  of  the 
Koke  Companies'  witnesses  (Rec,  1800,  1801) : 

"AYlien  customers  came  to  my  fountain  first  prior 
to  the  time  I  handled  Konut  and  made  a  request  for 
a  drink  of  Koke  or  Dope  I  serve  them  Coca-Cola. 
I  never  liandled  any  other  drink  l)ut  Coca-Cola.  At 
that  time  I  understood  they  wanted  that.  Konut 
syrup  costs  a  dollar  a  gallon.  Coca-Cola  a  dollar 
and  a  half.     The  difference  in  price  is  the  reason  I 

handled  it. 

***** 

When  a  customer  comes  in  and  asks  for  a-  Dope 
or  Koke  I  thought  when  I  give  him  any  cola  drink 
I  was  in  my  rights.  I  did  not  knoAv  what  the  cus- 
tomer wanted  in  my  mind.  I  just  gave  him  the 
cola  product  I  had,  the  cheaper  product.  Any  man 
is  in  business  for  his  profits." 

R.  W.  Elliott,  a  witness  for  The  Coca-Cola  Company, 
in  charge  of  the  Van  Antwerp  Drug  Store  soda  depart- 
ment, in  Mobile,  testified  (Rec,  566) : 

"I  don't  believe  I  ever  did  hear  of  a  man  order- 
ing any  other  cola  drinks.  I  have  heard  of  other 
cola  drinks,  but  I  have  never  heard  a  man  ask  for 
another  cola  drink  over  the  fountain." 

George  L.  Seibert,  soda  dispenser  for  Dave  S.  Bauer, 

druggist,  in  Mobile,  Ala.,  testified  (Rec,  554) : 

"I  have  never  heard  anybody  ask  for  any  other 
cola  drinks  than  Coca-Cola." 

Dave  S.  Bauer,  druggist,  of  Mobile,  Alabama,  testified 
(Rec,  543)  : 

*'I  have  never  heard  of  anyone  asking  for  'Wise 
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Ola,'  'Ala  Cola,'  'My  Coca,'  'Rye  Ola,'  'Afri  Cola' 
or  'Ko  Nut,'  except  what  traveling  salesmen  liave 
told  me. ' ' 

These  products  are  offered  to  dealers  as  substitutes 
for  Coca-Cola  and  are  designed  only  to  trade  on  Coca- 
Cola's    reputation   and   advertising. 

C.  G.  Peters,  druggist  in  New  Orleans  for  28  years 

says  (Rec,  656)  : 

"You  ask  if  I  know  what  others  call  for.  I  will 
tell  you,  I  had  so  darn  many  come  around  there  that 
I  ran  them  all  out;  they  come  and  sell  a  thing  as 
Coca-Cola  and  tell  you  you  can  use  it  as  Coca-Cola, 
and  expect  you  to  substitute  and  use  it  as  Coca- 
Cola.  Every  one  of  them  does  that,  all  that  have 
been  in  my  store — there  has  been  'Gay  Ola,'  and 
'My  Ola' — I  don't  know  how  many  different  kinds, 
about  a  dozen — all  rivals  of  Coca-Cola,  and  not  a  one 
spent  a  dollar  of  advertising,  and  all  trying  to  work 
on  tlie  advertising  the  Coca-Cola  people  are  doing." 

Pierre  August  Capdau,  a  pharmacist,  for  thirty  years 

in  New  Orleans  (Rec,  668) : 

' '  Well,  occasionally,  I  see  an  advertisement — '  Af  ri 
Cola,'  and  some  other  cola  drinks,  but  not  in  the 
same  way.  These  advertisements  that  I  usually  see 
don't  impress  me  as  being  serious  advertising,  but 
simply  sporadic — break  out  occasionally." 

It  is  admitted  that  these  products  are  imitations  of 
Coca-Cola  and  are  used  to  deceive. 

J.  E.  Dunn,  dispenser  in  employ  of  Nashville  Drug 
Co.,  Nashville,  Tenn.,  a  witness  called  by  the  Koke  Com- 
panies, testified  as  follows  (Rec,  1159)  : 

"We  handled  Coca-Cola  exclusively.  I  regard 
these  other  cola  drinks  as  imitations  used  principally 
as  substitutes.  At  our  present  store  we  handle 
nothing  but  Coca-Cola  and  in  response  to  calls  for 
Koke  and  Dope  or  a  shot  in  the  arm,  I  serve  him  with 
Coca-Cola  and  understand  that  is  what  he  means  the 
biggest  portion  of  my  time.  They  use  those  names 
as  nicknames  for  genuine  Coca-Cola. 
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These  other  cola  drinks  are  cheaper  and  they  make 
a  little  more  money  on  it.  Some  do  not  rnn  any- 
thing else  in  the  fountain  hut  that.  Some  places 
running  up-to-date  fountains,  and  a  man  calls  for 
Coca-Cola  he  does  not  know  what  he  is  getting,  ex- 
cept at  this  place  up  here,  and  it  is  very  seldom 
they  call  for  Coca-Cola  straight,  because  practically 
everybody  knew  what  we  handled.  If  a  man  put  it 
in  his  place,  and  serves  it  to  everybody  that  comes 
in,  no  matter  what  they  call  for,  it  would  be  a  sub- 
stitute, but  if  a  man  puts  it  in  and  has  Coca-Cola 
with  it,  and  if  a  man  calls  for  the  substitute  drink 
give  it  to  him,  but  unless  he  calls  for  the  genuine 

stuff  give  it  to  him. 

*  *  *  *       ■  * 

If  a  person  asked  for  a  Dope  and  I  gave  him  this 
so-called  sul)stitut(',  ii  he  was  a  stranger  to  me  and  I 
did  not  have  a  personal  knowledge  tliat  he  wanted 
Coca-Cola,  I  would  consider  I  was  giving  him  what 
he  wanted.     You  will  find  the  biggest  majority  of 

dispensers  that  are  serving  too  will  do  that. 

***** 

They  give  themselves  the  benefit  of  the  doubt, 
they  don't  care  so  long  as  they  get  the  drink  to  him 
and  make  more  money  out  of  it." 

J.  C.  Price,  one  of  the  Koke  Companies'  witnesses  in 

the    restaurant    business    in    Nashville,    testified  (Rec, 

1208) : 

*'By  competing  drinks,  I  mean  those  drinks  *  *  * 
sometimes  spoken  of  as  substitutes.  Coca-Cola  is 
the  genuine    *    *    *    the  product  made  in  Atlanta. ' ' 

(Rec,  1208)  : 

"Those  competing  drinks  cost  the  dealer  less 
money  than  Coca-Cola,  and  there  is  more  profit  in  it. 
When  a  man  comes  in  and  asks  for  a  Koke  or  a 
Dope  and  if  I  have  any  of  the  competing  drinks  I 
give  him  the  competing  drink,  but  if  I  have  not  got 
the  competing  drink  I  give  him  the  genuine,  but  if 
I  have  both  I  give  the  competing  drink,  ])ecause  I 
can  make  more  money  on  it." 

(Rec,  1205.)    In  St.  Louis: 

"A.    I  had  the  Coca-Cola,  the  genuine  Coca-Cola 
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and  another  cola.  When  customers  came  in  and 
asked  for  a  Koko  or  a  Dope  I  sold  the  competing 
drink.  If  they  asked  for  Coca-Cola  I  give  them  the 
genuine  Coca-Cola.  We  served  the  competing  drink 
l)ecause  we  felt  like  they  did  not  want  the  genuine, 

if  they  did  they  would  call  for  it  by  the  full  name." 

*  "*  *  *  * 

(Rec,  120G) : 

^'Customers  asking  for  Coca-Cola  were  served  the 
genuine  Coca-Cola.  I  do  not  know  whether  or  not 
any  of  our  customers  in  calling  for  Koke  and  Dope 
knew  they  were  getting  a  ditferent  brand  of  drink 
from  Coca-Cola,  Ibut  they  all  seemed  satisfied.  Very 
seldom  I  ever  had  a  man  turn  it  down  and  say  it 
was  not  the  genuine — I  mean  a  man  come  in  and 
call  for  Dope  and  it  was  very  seldom  I  liad  a  man 
go  away  dissatisfied." 

The  foregoing  is  typical. 

These  substitutes  are  handled  by  the  dealers  because 
they  can  be  sold  to  the  consumer  as  Coca-Cola,  a  greater 
profit  realized,  and  the  consumer  cannot  tell  the  dilTer- 
ence.  Those  dealers,  who  for  fear  of  getting  caught,  hesi- 
tate to  sell  these  substitutes  when  Coca-Cola  is  called 
for  by  the  name  Coca-Cola,  do  so  when  the  consumer  uses 
a  Coca-Cola  nickname  in  making  his  wants  known,  and 
the  substituting  dealer  then  justifies  himself  that  he  is 
not  passing  off  because  the  customer  has  not  asked  for 
Coca-Cola  by  tlie  name  Coca-Cola,  but  has  used  some 
slang  phrase,  abbreviation  or  nickname  which  he  under- 
stands to  mean  Coca-Cola,  and  which  the  dealer  also  so 
understands.  The  common  nicknames  used  are  Koke  and 
Dope,  which  to  the  public  mean  Coca-Cola,  and  which  the 
dealer  knows,  but  the  cheaper  and  more  profitable  and 
indistinguishable  substitute  is  passed  off  because  the  sub- 
stituting dealer  is  able  to  excuse  himself  by  saying  that 
the  customer  has  not  asked  for  Coca-Cola,  and  if  he 
wanted  Coca-Cola  he  would  say  Coca-Cola.  This  is  very 
clearly  shown  from  the  testimony  and  it  may  safely  be 
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said  that  all  of  the  witnesses  produced  by  the  Koke 
Companies  in  an  attempt  to  prove  that  the  words  Koke 
and  Dope  are  common  names  for  a  class  of  drinks,  can 
be  grouped  under  this  head.  They  are  people  who  are 
attempting  to  justify  their  own  fraud. 

The  testimony  of  Embrey  (Rec,  1018)  taken  at  Chatta- 
nooga, and  quoted  at  length  in  Schedule  VI,  is  entirely 
characteristic.  First  he  handled  only  Coca-Cola.  He 
recognized,  as  did  his  customers,  that  the  name  was  ab- 
breviated into  Koke  and  that  it  was  nicknamed  Dope. 
This  situation  had  existed  for  years.  Then  an  imitation 
was  offered  at  a  lower  price.  This  at  first  perhaps  was 
not  passed  off  on  people  who  used  the  name  Coca-Cola 
when  making  known  their  wants.  The  genuine  was  usu- 
ally kept  on  hand  to  supply  such.  But  when  people 
used  the  familiar  nicknames  Koke  and  Dope  the  imitation 
was  sold  without  comment  and  the  customer  did  not 
know  the  difference.  The  failure  of  the  purchaser  to 
use  the  name  Coca-Cola  was  the  excuse  of  the  dealer 
to  sell  the  cheap  imitation.  The  next  step  was  inevitable, 
the  imitation  having  demonstrated  its  ability  to  escape 
detection  when  sold  to  people  who  asked  for  Koke  or 
Dope,  and  meant  Coca-Cola,  was  soon  sold  to  people  who 
used  the  name  Coca-Cola.  As  E.  A.  Sharp  (Rec,  1260), 
one  of  the  Koke  Companies'  witnesses  admitted,  "I  do 
not  know  that  I  can  sa^'  I  never  had  served  any  other 
drink  beside  Coca-Cola  when  Coca-Cola  was  called  for, 
because  you  are  liable  to  gi^t  them  mixed  up  in  a  soda 
fountain.  They  are  so  much  alike  I  think  anybody  is 
liable  to  get  them  mixed  up." 

The  inside  of  the  whole  contention  that  Koke  and  Dope 
mean  any  drink  similar  to  Coca-Cola  is  exposed  by  the 
Koke  Companies'  witness  F.  H.  Willis,  soda  dispenser, 
in  the  employ  of  Ha  Ha  Store,  No.  3  Arcade,  Nashville, 
Tenn.,  as  follows  (Rec,  1192) : 

"Fletchers  Cola  was  given  when  people  asked  for 
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Dope  or  Koke.    We  did  that  because  we  made  more 

money  on  it." 

'*  *  *  #  *' 

This  witness  handles  Candy  Cola  made  by  Matthews 
in  Nashville. 

"Some  of  our  customers  know  we  are  handling 
Candy  Cola.  I  do  not  know  whether  the  general  pub- 
lic knows  of  Candy  Cola  or  not.  I  never  saw  any 
advertising  of  Candy  Cola.  I  do  not  know  whether 
people  who  come  into  our  store  and  ask  for  Koke  or 
Dope  expect  to  get  Candy  Cola  or  not,  but  they  ex- 
pect to  get  some  kind  of  a  cola  that  we  serve  there. 
I  do  not  know  what  they  expect  to  get.  I  give  them 
Candy  Cola. 

I  never  sell  Coca-Cola  when  Koke  or  Dope  is 
asked  for.     I  have  instructions  to  sell  Candy  Cola 

when  Koke  or  Dope  is  called  for. 

***** 

We  do  not  sell  Candy  Cola  when  Coca-Cola  is  asked 
for.  *  *  *  I  might  have  served  Candy  Cola  in 
response  to  calls  for  Coca-Cola." 

This  witness  was  asked  concerning  the  pumps  of  his 

soda  fountain  (Rec,  1194) : 

"No.  5  is  labeled  Coca-Cola,  and  we  keep  Candy 
Cola  in  the  Coca-Cola  jar." 

J.  M.  Smith,  another  of  the  Koke  Companies'  witnesses 

who  handles  MattheAvs  product,  said  (Rec,  1185) : 

"There  is  a  difference  in  profit  in  favor  of 
Matthews'  syrup,  it  costs  less  than  Coca-Cola.  I 
have  Coca-Cola  advertisements  and  signs  'Drink 
Coca-Cola,'  *  *  *  j  \i^yQ  not  any  signs  of  Mat- 
thews' drink.  *  *  *  i  have  not  been  out  of  this 
Matthews  mixture  for  sixty  days.  Mistakes  are  liable 
to  happen." 

The  testimony  in  support  of  the  contention  that  Koke 
and  Dope  are  generic  terms  and  apply  to  all  drinks  like 
Coca-Cola  proves  too  much.  The  witnesses  testify  that 
these  names  apply  to  all  drinks  of  this  kind,  except  Coca- 
Cola — that  they  do  not  apply  to  Coca-Cola  because  Coca- 
Cola  costs  too  much. 
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G.  Gr.  DeSoucliot,  one  of  the  Koke  Companies'  witnesses 

— in  the  saloon  business  in  Birmingham,  testified  (Rec, 

1350)  : 

''Customers  frequently  came  in  and  asked  for 
Dope.  I  gave  them  something  besides  Coca-Cola, 
some  of  the  other  Cola  drinks.  I  done  that  for  the 
reason  of  the  price,  that  is  all.  Not  on  account  of 
the  goods,  that  is  Coca-Cola  costs  70  cents  up  there 
and  the  other  costs  50." 

If  the  names  Dope  and  Koke  apply  to  a  class  of  drinks, 
undeniably  Coca-Cola  is  in  that  class — the  words  should 
apply  to  it  as  well  as  the  others — and  here  lies  the  answer 
— the  public  pays  five  cents  a  glass  for  all  of  them — and 
cannot  tell  the  difference.  The  Coca-Cola  nicknames  are 
definite  enough  with  the  public — they  mean  Coca-Cola — 
it  is  only  with  the  swindling  dealer  that  there  is  any 
doubt  about  it — a  doubt  to  excuse  a  fraud  and  for  revenue 
only. 

The  proof  adduced  by  the  Koke  Companies  that  otlier 
manufacturers  of  soft  drinks  have  imitated  Coca-Cola 
in  color,  taste  and  appearance,  bottles,  barrels  and  dress, 
does  not  sustain  the  contention  that  these  elements  are 
common  to  the  trade.  On  the  contrary,  it  goes  to  show 
that  others  have  been  guilty  of  acts  of  fraud  similar  to 
those  charged  against  the  unfair  traders  here  before  tlie 
court  and  is  an  aggravation  rather  than  a  defense. 

In  Singer  Company  v.  June^  163  U.  8.,  169,  the  com- 
plainant was  in  the  habit  of  numbering  its  sewing  ma- 
chines serially,  and,  since  it  was  a  large  manufacturer 
and  had  l)een  in  business  many  years,  these  numbers 
ran  into  the  millions.  Defendant,  a  small  manufacturer 
recently  established,  began  number  in  the  millions.  It 
was  contended  that  this  was  a  trade  custom. 

Mr.  Justice  Wiiite  said  (202) : 

"But  there  are  other  circumstances  in  tlie  record 
which  throw  light  upon  the  facts  wdiich  we  have  just 
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stated,  and  lend  to  them  an  increased  significance. 
On  the  plate  of  the  Singer  machines  there  was  plain- 
ly marked  a  nnmber,  which  the  proof  shows  had  run 
with  relatively  accurate  consecutiveness  from  the  be- 
ginning. These  numbers,  as  a  result  of  the  vast  de- 
velopment of  the  business  of  the  Singer  Company  and 
the  enormous  number  of  New  Family  machines  sold 
by  them,  ran  into  the  millions.  The  defendant,  who 
was  in  the  commencement  of  his  business,  at  once 
began  also  to  number  his  machines  in  the  millions, 
thereby  conveying  the  obvious  impression  that  they 
were  the  result  of  a  manufacture  long  estal)lish('(l, 
and  as  they  were  marked  'Singer'  suggesting 
by  an  irresistil)le  im])lication,  that  they  were 
machines  made  l)y  the  Singer  Company.  There 
is  an  attempt  in  tlie  evidence  to  explain  this  fact 
by  the  statement  that  it  was  the  habit  of  sewing 
machine  makers  to  add  three  figures  to  the  actual 
number  of  machines  by  them  made,  but  the  proof 
does  not  sustain  tlie  explanation,  and  if  it  did,  it 
amounts  to  but  the  cont(Mition  that  the  commission 
of  a  fraud  should  be  condoned  because  others  were 
guilty  of  similar  attempts  to  deceive." 

See  also: 

VUramarin  Fithrihcu  v.  Amhcrfi,  109  Fed.,  151. 
Gillott  V.  Estcrhrook,  47  Barb.,  455 ;  R.  Cox,  340 ; 

48  N.  Y.,  374. 
Cook  V.  Ross,  73  Fed.,  203. 
Celluloid  Co.  v.  Cellomfe  Co.,  32  Fed.,  94,  101. 
Taylor  v.  Carpenter,  3  Story,  458;  R.  Cox,  14,  19. 
Sheppard  v.  Sfuarf,  13  Phila.,  117;  P.  &  S.,  193, 

202. 
Lichiff's  Extract  Co.  v.  Chemists  Co-Op.  Soc.,  13 

R.  P.  C,  635. 

The  court  below  entered  a  proper  decree. 

The  court  below  has  found  that  the  Koke  Companies 
have  been  guilty  of  unfair  trade  in  the  superlative  de- 
gree. That,  as  a  matter  of  fact  from  the  evidence  they 
were  organized  for  the  purpose  of  manufacturing  and 
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selling  a  syrup  in  imitation  of  Coca-Cola,  aided  the  per- 
sons to  Avhom  the  product  was  sold  in  its  substitution 
for  Coca-Cola ;  that  the  name  selected  was  chosen  for  the 
purpose  of  reaping  the  benefit  of  the  advertising  done  by 
The  Coca-Cola  Company;  that  the  w^ord  ''Koke"  is  a 
nickname  for  Coca-Cola,  and  was  adopted  with  the  de- 
liberate purpose  of  representing  the  Koke  Companies' 
goods  to  be  the  manufacture  of  the  Coca-Cola  Company ; 
that  the  Koke  Companies  imitated  the  Coca-Cola  label 
and  copied  and  imitated  the  barrels  in  w^hich  Coca-Cola 
is  shipped;  that  the  word  ''Dope"  is  a  nickname  for 
Coca-Cola  and  was  adopted  and  used  by  the  Koke  Com- 
panies to  take  advantage  of  this  fact;  that  the  Koke 
Companies'  salesmen  were  instructed  to  and  did  sell  tlie 
Koke  Companies'  product  as  and  for  Coca-Cola;  and 
in  finding  that  Mayfield  did  not  adopt  the  word  Koke 
until  1909,  the  court  evidently  disbelieved  his  statement 
of  use  prior  to  that  time,  and  by  the  strongest  possible  in- 
ference has  convicted  Mayfield  of  wilful  perjury  because 
there  is  no  possibility  that  he  could  honestly  be  mistaken 
in  his  assertions  of  such  prior  use. 

The  authorities  all  agree  that  a  plaintiff,  having  estab- 
lished unfair  trade,  is  entitled  to  practical  relief;  that 
the  restraint  should  be  commensurate  with  the  wrong, 
and  that  the  court  should  strive  to  see,  not  how  much 
of  the  trade  gained  by  fraudulent  methods  it  can  pre- 
serve to  a  defendant,  but  how  effectually  it  can  stoj)  the 
piratical  practices. 

Oneida  Community,  Ltd.,  v.  Oneida  Game  Trap  Co., 

Inc.,  154  N.  Y.  S.,  391,  Woodward,  J.,  said: 

"The  plaintiff  is  entitled  to  a  practical  injunc- 
tion. *  *  *  It  is  not  the  province  of  a  court  of 
equity  to  aid  wrongdoers.  It  fulfills  its  mission 
when  it  has  restrained  the  commission  of  a  wrong, 
leaving  the  wrongdoer  to  figure  out  for  himself  how 
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far  lie  can  disregard  the  mandate  of  tlie  court  and 
the  requirements  of  a  clean  conscience.'* 

Guth  Chocolate  Co.  v.  Guth,  215  Fed.,  750,  Rose,  J. 
(766)  : 

^ 'Where  he  has  greatly  offended,  he  may  be  strictly 
restrained. ' ' 

Williams  v.  Johnson,  2  Bosw.,  1;  R.  Cox,  214,  Wood- 
ruff, J. : 

"It  is  so  palpable  as  to  admit  of  no  reasonable 
doubt  that  the  devices  employed  by  the  defendant 
were  calculated  and  intended  by  him  to  secure  the 
benefit  of  the  reputation  which  the  plaintiffs  had 
acquired.  He  is  in  this  respect  entitled  to  no  favor. 
The  court,  in  considering  the  propriety  of  enjoining 
him  pending  the  litigation,  will  not  feel  called  upon 
to  be  zealous  to  aid  him  by  refined  distinctions,  so 
that  he  may  evade  the  letter  and  violate  the  scope 
and  spirit  of  the  adjudged  cases." 

In  Valentine  v.  Valentine,  17  R.  P.  C,  673,  686,  Lord 

Justice  Rigby  said: 

''That  being  the  main  ground  on  which  they  have 
proceeded  in  this  case,  I  do  not  see  how  they  can 
reaUv  seriously  object,  having  been  giiilty  of  un- 
fair trading — and  to  my  mind  utterly  unfair  trading 
— they  cannot  very  well  say,  'oh,  here  and  there  you 
have  been  rather  hard  upon  us.'  I  want  to  see  how 
that  unfair  trading  can  be  put  an  end  to — not  how 
much  of  it  we  can  preserve." 

In  Anheuser-Busch  v.  Piza,  24  Fed.,  149,  Judge  Wal- 
lace said: 

"It  is  not  unreasonable,  in  view  of  the  defendant's 
purpose  to  deceive  the  public  by  adopting  this  label, 
to  resolve  any  doubt  which  may  remain  in  favor  of 
the  complainant." 

In  Franck  v.  Frank,  95  Fed.,  818,  Judge  Seaman  said 

(820)  : 

"The  defendants  must  be  allowed  no  advantage 
out  of  the  trade  thus  obtained  wrongfully  but  must 
establish  the  reputation  of  their  goods  upon  merit, 
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and  without  benefit  of  tlie  imitation.    Decree  for  the 
complainants  may  be  prepared  accordingly." 

In  Hires  v.  Consumers  Co.,  100  Fed.,  809,  Judge  Jen- 
kins said  (813)  : 

''This  is  especially  so  here,  where  the  infringe- 
ment was  deliberate  and  designed.  In  snch  case  the 
court  ought  not  to  say  how  near  the  infringer  may 
lawfully  approximate  the  label  of  the  complainant, 
but  should  cast  the  burden  upon  the  guilty  party  of 
deciding  for  himself  how  near  he  may  with  safety 
drive  to  the  edge  of  the  precipice  and  whether  it  be 
not  better  for  him  to  keep  as  far  from  it  as  pos- 
sible." 

The  language  of  the  Circuit  Court  of  Appeals  of  the 
Sixth  Circuit,  where  the  imitation  of  the  color  of  Coca- 
Cola  was  enjoined,  is  pertinent  here. 

In  Coca-Cola  v.  Gaij-Ola  Co.,  200  Fed.,  720,  Judge 
Denison  said : 

"We  rest  our  conclusion  here  upon  the  fact  that 
the  color  was  adopted  in  part  as  a  means  of  aiding 
the  contemplated  fraud,  and  that,  if  its  adoption  was 
also  in  part  innocent,  there  is  here  a  confusion  caused 
by  defendant;  that  the  burden  is  therefore  upon  de- 
fendant to  see  to  it  that  ultimate  fraud  does  not 
result  from  this  confusion;  and  that,  so  far  as  de- 
fendant cannot  safeguard  this  result,  it  may  not  use 
the  color.  *  *  *  rpj^^  defendant  should  be  en- 
joined from  selling  Gay-Ola  of  a  color  the  same  as  or 
substantially  similar  to  Coca-Cola,  unless  and  in  so 
far  as  upon  settlement  of  the  decree  below  means  may 
be  provided  by  which  the  ultimate  consumer  will  be 
fairly  advised  that  he  is  not  getting  complainant's 
Coca-Cola,  but  is  getting  something  else." 

See  also  211  Fed.,  942,  on  settlement  of  the  decree^  and 
Hiram  Walker  v.  Gruhman,  222  Fed.,  478. 

The  nature  of  the  relief  granted  in  unfair  trade  cases 
is  flexible  and  depends  upon  the  facts  upon  whicli  it  is 
based.  As  courts  have  always  refrained  from  defining 
unfair  trade  but  have  regarded  as  actionable  any  con- 
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duct  Avhicli  has  a  tendoncy  to  promote  tlio  sale  of  tlie 
goods  of  one  trader  as  and  for  tliose  of  another,  so  in 
measuring  the  relief,  it  is  made  to  conform  to  the  practi- 
cal trade  situation  disclosed,  and  depends  upon  the  facts 
of  each  case,  the  nature  of  the  trade,  the  manner  of  the 
injury  and  the  flagrancy  of  the  offense.  There  is  no  set 
form  of  injunction,  Init  the  courts  measure  the  relief  to 
suit  the  circumstances.  The  following  authorities  indi- 
cate the  adaptability  of  courts  of  equity  in  such  matters : 

The  Lord  Chancellor  said,  in  Tieddairaii  v.  Banliam,  13 

E.  P.  C,  218,  225: 

^'What  in  each  case,  or  in  eacli  trade,  will  produce 
th(>  effect  intended  to  he  ])rohibit('(l,  is  a  matter  which 
must  depend  upon  the  circumstances  of  each  case, 
and  the  peculiarities  of  each  trade.  It  would  be  very 
rash  a  priori  to  say  how  far  a  thing  might  or  might 
not  be  described  without  being  familiar  with  the 
technology  of  the  trade." 

As   was    said   by   ^Nfr.   Justice    Stirling,    in   PoivcU  v. 

Binninqham  Viucfiar  Brcirerij  Co.,  12  H.  P.  C,  496,  515: 

''Now,  although  it  has  several  times  been  laid  down 
that  it  is  the  duty  of  the  person  who  thus  introduces 
articles  of  his  manufacture  into  the  market  under  the 
same  name  as  that  employed  by  another  manufac- 
turer, to  distinguish  the  goods  so  newly  introduced 
from  those  previously  in  the  market,  no  court  has 
ever  said  how  the  distinction  is  to  be  made,  and,  in 
my  judgment,  this  is  not  a  matter  which  can  be  re- 
duced to  any  simple  rule,  but  must  depend  on  the 
circumstances  of  each  particular  case.  It  may  very 
well  be  that  what  is  sufficient  in  the  case  of  a  wine 
producer,  may  not  lie  enough  in  the  case  of  a  brewer, 
and  that  that  which  is  perfectly  adequate  in  the  case 
of  a  biewer,  may  prove  to  be  quite  inadequate  in 
the  case  of  a  maker  of  pickles  and  sauces.  The  one 
})oint  to  be  considered  in  each  cas(^  appears  to  me 
to  be  whether  the  natural  and  prol)able  result  of  the 
defendants'  acts  will  be  to  mislead  purchasers,  and 
so  deprive  the  plaintiff  of  Inisiness  intended  for 
him." 
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On  appeal  the  matter  was  discussed  at  considerable 
length.  Lord  Justice  Lindley  said,  13  R.  P.  C,  253; 
(1894)  3  Ch.,  449;  (1894)  3  Ch.,  462;  (1896)  2  Ch.,  64; 
(1897)  A.  C,  710: 

"If  it  be  impossible,  profitably,  to  use  the  old  name, 
and  at  the  same  time  so  to  distinguish  the  two  classes 
of  goods  as  to  prevent  the  rival  goods  from  being 
mistaken  for  others,  what  is  to  be  done?  Is  the  name 
to  be  protected  and  rivalry  prevented,  or  is  the  rival 
to  be  at  ]il)erty  to  use  the  name  and  destroy  the  trade 
of  the  old  trader?  Both  principle  and  authority 
clearly  appear  to  be  in  favor  of  the  old  trader,  if 
he  can  prove  that  the  name  denotes  his  goods,  and 
that  his  rival's  are,  in  fact,  mistaken  for  his. 

I  do  not  shrink  from  the  conclusion  that  the  de- 
fendants may  find  it  practically  impossible  profita1)ly 
to  compete  with  the  plaintiffs  in  their  trade.  I  do  not 
see  the  injustice  of  such  a  conclusion,  nor  do  I  see 
that  the  public  will  greatly,  if  at  all,  suffer  by  it." 

Lord  Justice  Smith  said,  13  E.  P.  C,  263: 

''It  may  be  that  the  result  of  such  a  state  of  things 
is  that  it  gives  to  the  plaintiff  a  practical  monopoly 
in  the  words  which  otherwise  he  would  not  have,  and 
it  appears  to  me,  so  far  as  the  evidence  as  to  this 
in  the  present  case  goes,  that  this  is  so.  Whether 
it  is  possible  to  mask  the  words  'Yorkshire  Relish' 
so  that  they  will  become  innocuous,  such  as  by  selling 
'Yorkshire  Relish'  in  jars,  or  tins,  or  barrels.  I  do 
not  know,  but  it  would  seem  that,  if  this  be  possible, 
and  it  be  done  so  that  the  words  do  not  mislead,  then 
the  object  which  I  have  no  doubt  the  defendants 
have  in  using  the  woids  will  be  thereby  frustrated." 

An  illustration  of  the  application  of  this  rule  is  found 
in  Thompson  V.  Montgomery  (1891)  A.  C,  217,  8  R.  P.  C, 
361,  365,  368.  In  this  case,  plaintiff's  ales,  from  the  fact 
that  they  were  brewed  in  the  Town  of  Stone,  became 
known  as  "Stone  Ales."  Defendant  went  to  Stone  and 
established  a  brewer}^  and  called  the  ale  he  brewed  there 
"Stone  Ale."  He  was  held  to  be  an  unfair  trader,  l)ut 
on  the  settlement  of  the  decree  contended  that  he  had  a 
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right  to  establish  his  brewery  at  the  Town  of  Stone  and 
should  be  permitted  to  use  the  name  of  that  town. 

Lord  Herscliell  said  (8  R.  P.  C,  365)  : 

"It  appears  to  me  idle  to  argue  in  opposition  to 
the  injunction  that  it  is  against  the  public  interest 
to  permit  a  monopoly  of  the  use  of  the  name  of  a 
town  for  trade  purposes,  when  the  only  effect  of  al- 
lowing its  use  by  the  person,  and  for  the  purpose 
sought  to  be  restrained,  would  he  to  deceive  the  pub- 
lic." 

This  case  has  been  repeatedly  cited  with  approval  by 
the  Supreme  Court.     See: 

Lawrence  Manfg.  Co.  v.  Tenn.  Manfg.  Co.,  138 

U.  S.,  550. 
Coates  V.  Merrick  Thread  Co.,  149  U.  S.,  562,  566. 

See  also: 

Sheffield-King  Milling   Co.  v.   Sheffield  Mill  & 

Elevator  Co.,  105  Minn.,  315;  117  N.  W.,  447. 
Gustavino  v.  Comerma,  184  Fed.,  549,  550. 
Portuondo  v.  Portuondo,  222  Pa.,  116;  70  At., 

968,  973,  975,  976. 
Van  Stan  v.  Van  Stan,  209  Pa.,  564;  58  At.,  1064, 

1066. 
Cohen  v.  Nagle,  190  Mass.,  4;  76  N.  E.,  276,  278, 

282. 

The  injunction  directed  by  the  court  below  is  no  broader 
than  is  necessary  to  protect  The  Coca-Cola  Company  from 
the  acts  of  unfair  trading  of  which  the  Koke  Companies 
are  guilty.  It  enjoins  in  terms  the  efficient  means  of 
fraud  and  deception  which  the  Koke  Companies  have 
used,  as  the  result  of  which  their  goods  have  been  sold 
as  and  for  Coca-Cola  and  the  elements  which  promote  and 
contribute  to  this  fraud.  For  the  protection  both  of  The 
Coca-Cola  Company  and  the  public,  such  restraint  is 
necessary.    If  the  findings  of  fact  on  which  the  decree  is 
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based  are  concurred  in,    tlie    injunction    in    tlie    terms 
granted  follows  as  a  necessary  conclusion. 

There  can  be  no  criticism  of  the  court's  decree,  un- 
less it  be  that  it  effectually  stops  fraud.  It  in  no  way 
hampers  the  Koke  Companies  in  the  sale  of  an  honest 
product,  decently  and  on  its  merits. 

Conclusion. 

We  believe  that  under  the  evidence  in  this  case  and 
under  the  authorities  cited,  the  use  of  the  Coca-Cola  nick-- 
names  Koke  and  Dope  bj^  the  Koke  Companies  produces 
confusion  of  goods,  deception  of  the  public  and  damage 
to  The  Coca-Cola  Company,  and  that  restraint  against 
their  use  was  proper;  that  the  imitation  of  Coca- 
Cola  in  taste  and  appearance  and  the  imitation 
of  labels  and  barrels  are  important  elements  in 
the  Koke  Companies'  fraudulent  scheme  and  aid  the  de- 
ception and  damage  initiated  by  their  use  of  the  Coca- 
Cola  nicknames  and  are  efficient  helps  in  their  course  of 
unfair  trading;  that  the  defense  interposed  here  of  prior 
use  of  the  word  Koke  based  as  it  is  on  Mayfield's  testi- 
mony, is  fabricated;  that  the  claims  of  Mayfield  to  know 
the  Coca-Cola  formula  or  to  have  any  rights  in  it  or  in 
the  Coca-Cola  business  and  ever  to  have  used  the  name 
Koke  before  1909  are  pure  inventions;  that  the  defense 
interposed  in  so  far  as  it  relates  to  the  alleged  common 
trade  meaning  of  the  words  Koke  and  Dope  is  wholly  dis- 
ingenuous; that  the  pretended  purchase  of  the  registra- 
tions of  Koke  and  Dope  from  Bitting  and  Murfreesboro 
Bottling  Works  was  an  attempt  to  give  a  legitimate  ap- 
pearance to  the  Koke  Companies'  fraud  and  to  clothe  it 
with  an  apparent  legal  sanction,  and  thus  to  pirate  under 
the  forms  of  law;  that  the  decision  of  the  court  below, 
concurred  in  by  Judge  Foster  and  the  Patent  Office,  was 
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correct,  and  that  no  otlior  conclusions  than  those  ar- 
rived at  by  Judge  Sawtelle  are  possible  under  the  evi- 
dence before  him  and  now  before  this  court,  and  that 
his  decree  should  be  affirmed. 

Respectfully  submitted, 

Harold  Hirsch, 
Frank  F.  Reed, 
Edward  S.  Rogers, 
Of  Counsel  for  The  Coca-Cola 
Company,  Appellee. 
William  K.  White, 

Solicitor  for  Appellee. 


^In  Equit3\ 
(Phoenix) 
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APPENDIX  I. 

235  Fed.,  408. 

In  the  District  Court  of  the  United  States 

For  the  District  of  Arizona. 

The  Coca-Cohi  Company, 

Plaintiff, 
vs. 
The  Koke  Company  of  America, 
The  Southern  Koke  Company,  Lt(L, 
The  Koke  Company  of  Texas, 
The  Koke  Company  of  Arkansas, 
Tlie  Koke  Company  of  Okhahoma, 

Defendants. 

Harokl  Hirsch,  of  Athnita,  Georgia ;  Edward  S.  Rog- 
ers, of  Chicago,  Illinois,  and  Joseph  E.  Morrison, 
of  Phoenix,  Arizona,  Solicitors  for  Complainant; 
Frank  F.  Reed,  Candler,  Thomson  &  Hirsch  of  Coun- 
sel. 

Richard  E.  Sloan,  of  Phoenix,  Arizona ;  James  W. 
Westervelt,  of  Phoenix,  Arizona,  and  Augustine 
B.  Littleton,  of  Chattanooga,  Tennessee;  Littleton, 
Littleton  &  Littleton,  Chattanooga,  Tennessee,  for 
Defendants. 

Sawtelle,  District  Judge : 

The  bill  in  this  case  seeks  relief  by  injunction,  both  pre- 
liminary and  perpetual,  against  the  defendants  1)ecause  of 
their  joint  and  several  infringement  of  the  plaintiff's  trade- 
mark— *' Coca-Cola" —  and  for  unfair  competition  on  their 
part.  It  also  asks  an  accounting  of  the  profits  received  by 
defendants,  and  the  assessment  of  damages  sustained  by 
plaintiff. 

The  material  allegations  of  the  bill,  so  far  as  tliey  are  neces- 
sary to  be  set  forth  for  the  determination  of  the  issues  made, 
are  as  follows : 

The  first  section  of  the  bill  recites  the  initial  manufacture  of 
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the  syrup  known  as  "Coca-Cola"  by  J.  S.  Pemberton  in  the 
year  1886,  and  traces  the  title  through  its  various  transfers 
into  the  plaintiff  company  on  February  22,  1892. 

It  is  alleged  that  the  process  and  formula  for  the  manu- 
facture of  the  beverage  and  syrup  styled  "Coca-Cola"  was 
new  and  original  and  was  invented  and  discovered  by  plain- 
tiff and  its  predecessors  as  a  trade  and  business  formula, 
process  and  secret,  and  is  now  a  secret  formula  and  process 
and  not  known  to  the  public  or  others  than  the  plaintiff  and 
its  officers  and  employes  and  predecessors  of  plaintitf. 

The  second  section  of  the  l)ill  charges  the  continued  manu- 
facture of  syrup  made  under  the  Pemberton  formula ;  alleges 
that  the  trade-mark  "Coca-Cola"  was,  at  the  time  of  its  adop- 
tion by  the  predecessors  of  plaintiff,  characteristic  and  dis- 
tinctive and  had  never  before  been  used  by  anyone,  and  has 
continuously  been  used  for  the  purpose  of  distinguishing  the 
product  of  plaintiff  and  its  predecessors  from  the  similar 
product  of  others,  and  that  said  trade-mark  does  now  identify 
and  distinguish  plaintiff's  product.  It  is  further  charged  that 
plaintiff's  product  has  been  given  by  the  purchasers  and  con- 
sumers thereof  certain  nicknames,  to  Avit : 

"Koke"  and  "Dope,"  and  that  each  of  these  words  are  now 
and  for  many  years  past  and  prior  to  the  application  of  either 
of  them  to  any  other  beverage  recognized  and  commonly  and 
familiarly  used  as  nicknames  for  Coca-Cola,  and  that  a  re- 
quest for  either  is  understood,  both  by  the  seller  and  the  pur- 
chaser, to  be  a  specific  and  definite  request  for  Coca-Cola  and 
has  been  so  understood  and  regarded,  and  acted  on  both  by  the 
seller  and  purchaser,  for  many  years  prior  to  the  manufac- 
ture or  sale  of  any  other  preparation  under  either  of  said 
names;  and  that  at  tlie  present  time  both  dispensers  and 
consumers  use  these  words  as  descriptive  of  the  product  of 
plaintiff,  and  for  no  other  beverage. 

The  third  section-  of  the  bill  alleges  the  application  to  the 
patent  office  for  the  registration  of  the  words  "Coca-Cola" 
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as  a  trade-mark  on  May  14,  1892,  and  the  allowance  of  said 
application  on  January  31,  1893,  and  the  issuance  of  a  cer- 
tificate of  registration  on  that  day,  which  is  alleged  to  be  in 
full  force  and  wholly  unrevoked  and  uncanceled. 

It  is  also  alleged  that  on  April  23,  1905,  under  and  by  virtue 
of  the  Act  of  Congress  of  February  20,  1905,  the  plaintiff 
duly  applied  to  the  Patent  Office  of  the  United  States  for  the 
registration  of  the  said  trade-mark  ''Coca-Cola,"  and  com- 
plied in  all  respects  with  said  Act  and  the  Regiilations  of  the 
Commissioner  of  Patents,  and  thereupon  the  registration  of 
said  trade-mark  "Coca-Cola"  was  duly  allowed  for  tonic 
beverages  and  syrups  for  the  manufacture  of  such  bever- 
ages and  a  certificate  of  registration,  Xo.  47189,  was 
duly  granted  to  the  plaintiff  on  October  31,  1905,  and  is  still 
in  full  force  and  effect,  and  that  plaintiff  is  entitled  to  the 
sale  and  exclusive  right,  both  generally  and  in  interstate  com- 
merce, to  use  and  employ  said  trade-mark  on  its  goods. 

The  fourth  section  of  the  bill  alleges  the  sale  of  both  the 
syru]i  and  of  an  areated  l)everage,  permitted  to  be  manufac- 
tured from  the  syrup  by  certain  licenses  of  plaintiff,  imder 
the  trade  name,  in  distinctive  receptacles,  bottles  and  barrels 
and  labels,  all  of  which  were  adopted  by  plaintiff  for  the  pur- 
pose of  distinguishing  the  product  of  plaintiff  from  that  of 
other  manufacturers  in  the  same  lines. 

The  fifth  paragraph  sets  up  that  the  plaintiff  has  expended 
much  time,  labor  and  money  in  advertising  its  product.  It  is 
alleged  that  the  Koke  Company  of  America  was  organized 
under  the  laws  of  the  State  of  Arizona  aljout  September  15, 
1911,  and  thereafter  proceeded  in  the  city  of  St.  Louis  to 
manufacture  an  unnecessary  and  deliberate  imitation  of  plaui- 
tift''s  Coca-Cola  syrup,  but  different  therefrom  and  greatly 
inferior  thereto,  and  placed  the  same  in  barrels  and  pack- 
ages similar  to  those  of  the  plaintiff'.  That  said  extract  is 
designated  by  the  defendants  sometimes  as  "Koke",  and 
sometimes  as  "Dope";  that  the  Koke  Company  of  America 
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ships  said  imitative  extract  fi-om  the  city  of  St.  Louis,  usually 
under  the  name  of  "Koke",  to  the  other  defendants,  and  that 
said  extract  is  used  by  said  defendants  as  a  basis  for  making- 
a  syrup  for  sale  to  soda  fountains  and  in  bottles  which  re- 
semble the  articles  produced  by  plaintiff,  and  that  the  defend- 
ants, as  a  matter  of  fact,  do  s(41,  substitute,  and  palm  off  the 
said  syrup  and  extract  as  and  for  the  Coca-Cola  products  of 
plaintitT.  It  is  alleged  that  the  said  imitation  product  is,  with 
the  consent  of  defendants,  sold  to  the  public  in  substitution  for 
genuine  Coca-Cola.  It  is  further  charged  that  the  defendants 
ado])ted  the  words  "Koke"  and  "Dope"  as  a  name  for  their 
product  many  years  after  the  words  were  commonly  used  to 
describe  the  plaintiff's  product,  and  that  said  adoption  was 
a  means  to  enable  them  to  substitute  their  product  for  that 
of  the  plaintiff  and  to  reap  the  benefit  of  its  advertising  and 
labor  in  dispensing  and  selling  said  product.  It  is  also  al- 
leged that  the  defendants  stated,  both  to  bottlers  and  dis- 
pensers, that  the  S3'rup  they  made  was  produced  under  the 
same  formula  as  Coca-Cola,  and  instructed  both  dispensers 
and  l)ottlers  to  substitute  their  product  when  the  purchaser 
desired  and  intended  to  o])tain  Coca-Cola. 

It  is  further  alleged  that  the  registration  in  the  patent 
office  of  the  words  "Koke"  and  "Dope"  claimed  by  defend- 
ants was  in  fraud  of  tlie  rights  of  plaintiff,  and  that  the  de- 
fendants threaten  to  sue  dealers  and  dispensers  who  deliver 
Coca-Cola  when  "Koke"  and  "Dope"  are  called  for  and  wdien 
both  the  dispenser  and  purchaser  design  to  sell  and  receive 
Coca-Cola. 

The  answer  denies  all  the  material  allegations  of  the  bill, 
and  after  setting  up  the  manner  of  acquiring  title  to  the  trade 
names  "Koke"  and  "Dope",  denies  that,  at  the  thne  they 
w^ere  adopted  by  their  predecessors,  they  were  generally  used 
as  a  synonym  or  nickname  of  plaintiff's  product. 

The  answer  then  alleges  that  the  plaintiff  has  lieen  and  is 
now^  engaged  in  establishing  a  monopoly,  and  that  the  busi- 
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ness  of  defendants  and  their  patrons  is  being  sulijected  to  a 
s^'stem  of  espionage  by  plaintiff  and  its  officers  and  agents, 
and  agents  ai'e  nsing  the  information  tluis  acquired  to  im- 
pede and  liarass  the  customers  of  defendants,  representing 
that  the  business  of  defendants  is  fraudulent  and  dishonest 
and  its  product  inferior  imitations  of  Coca-Cola,  and  threat-- 
ening  prosecutions  if  defendants'  products  are  dealt  in  by  its 
customers. 

The  answer  then  alleges  that  by  reason  of  these  representa- 
tions and  threats  many  of  its  customers  have  ceased  to  deal 
in  its  products  to  its  damage.  It  is  also  contended  in  the  an- 
swei-  that  the  name  "Coca-C\)la"  was  deceptive  as  a  trade- 
mark and  for  that  reason  was  fraudulent,  and  was  but  a  de- 
scriptive name  for  a  product  which  tlie  iilaintiff  docs  not  now 
produce. 

Numerous  authorities  liave  been  cited  by  l)()lli  sides,  with 
variant  facts,  but  as  each  case  must  be  determined  on  all 
facts  that  surround  it  tlie  facts  in  any  prior  case  cannot  be  a 
guide  to  the  decision  of  the  subsequent.  This  view  is  cogently 
pointed  out  on  page  three  of  lectures  of  John  Cutler,  of  King's 
College,  entitled  "Passing  Off". 

The  fundamental   ])rinciple   of  the   law   applicable  to  this 

class  of  cases  is  well  established.    It  may  l)o  thus  stated :    "No 

man  has  a  right  to  pass  off  his  goods  as  though  they  were  the 

goods  of  anotlier." 

"The  essence  of  Wui  wi-ong  consists  in  the  sale  of  the 
goods  of  one  manufacturer  or  vendor  as  those  of  an- 
other." 

('a Hal  Compcurii  v.  Chiik,  1,3  Wall.,  oil. 
The  difficulties  which  arise  are  in  the  application  of  this 
princi])le  to  the  facts  of  the  particular  case,  and  the  question 
which  the  court  has  to  decide  is  always  a  question  of  fact. 
The  decision  of  the  court  depends  upon  all  the  circumstances 
affecting  the  plaintiff  and  his  trade  and  the  circumstances 
affecting  the  defendant  and  his  trade,  and  both  alike  must  be 
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considered  in  arriving  at  a  conclusion.     1  qnote  from  a  few 
of  the  leading'  cases  both  English  and  American. 

In  the  case  of  Burgess  v.  Burgess,  3  Deg.  M.  &  G.,  896,  Lord 

Chief  Justice  Turner,  said : 

"No  man  can  have  an^-  right  to  represent  his  goods  as 
the  goods  of  another  person,  but  in  application  of  this 
kind  it  must  be  made  out  that  tlie  defendant  is  selling  his 
own  goods  as  the  goods  of  another." 

In  the  case  of  Reddaway  v.  Banham,  A.  C,  199;  13  E.  P.  C, 
224,  the  Lord  Chancellor  said : 

"My  lords,  I  believe  that  this  case  turns  upon  a  ques- 
tion of  fact.  The  question  of  law  is  so  constantly  nuxed 
up  with  the  various  questions  of  fact  which  arise  on  an 
inquiry  of  the  character  in  which  your  lordships  have 
been  engaged,  that  it  is  sometimes  difHcult  when  examin- 
ing former  decisions  to  disentangle  what  is  decided  as 
fact,  and  wliat  is  laid  down  as  a  principle  of  law.  For 
mj^self,  I  believe  the  principle  of  law  may  be  very  plainly 
stated,  and  that  is  that  nobody  has  any  right  to  repre- 
sent his  goods  as  the  goods  of  somebody  else. 

How  far  the  use  of  particular  words,  signs  or  pictures 
does  or  does  not  come  up  to  the  proposition  which  I  have 
enunciated  in  each  particular  case,  must  always  be  a 
question  of  evidence,  and  the  more  simple  the  ])hrase- 
ology,  the  more  like  it  is  to  a  mere  description  of  the 
article  sold,  the  greater  becomes  the  difficulty  of  proof, 
but  if  the  proof  establishes  the  fact  the  legal  consequence 
appears  to  follow." 

In  a  later  case  in  tlie  House  of  Lords,  referring  to  Burgess 

V.  Burgess,  the  Lord  Chancellor  made  tliis  statement : 

"The  proposition  of  law  is  one  which,  I  think,  has  been 
accepted  by  the  highest  judicial  authority,  and  acted  upon 
for  a  great  number  of  years.  It  is  that  of  Lord  Justice 
Turner,  who  says,  in  terms :  'No  man  can  have  any  right 
to  represent  his  goods  as  the  goods  of  another  person. 
In  the  application  of  this  kind,  it  must  1)e  made  out  that 
the  defendant  is  selling  his  own  goods  as  the  goods  of 
another.'  That  is  the  only  question  of  law  which,  as 
it  appears  to  me,  can  arise  in  these  cases.  All  the  rest 
are  questions  of  fact.  The  most  obvious  way  in  which  a 
man  would  be  infringing  the  rule  laid  down  by  Lord  Jus- 
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tice  Turner  is  if  he  were  to  say  in  terms,  'These  are  the 
goods  manufactured  hy'  a  rival  tradesman;  and  it  seems 
to  he  assumed  that  unless  he  says  something  equivalent 
to  that  no  action  will  lie.  It  appears  to  me  that  that  is 
an  entire  delusion.  By  the  course  of  trade,  hy  the  exist- 
ence and  technology  of  trade,  and  hy  the  mode  in  which 
things  are  sold,  a  man  may  utter  the  same  proposition,  hut 
in  different  words  and  without  using  the  name  of  the  rival 
tradesman  at  all.  A  familiar  example,  of  course,  is  when, 
without  using  any  name,  hy  the  identity  of  the  form  of 
the  hottle  or  tlie  form  of  the  lal)el,  or  the  nature  of  the 
thing  sold  in  the  package,  he  is  making  the  statement  not 
in  express  words,  hut  in  one  of  those  different  forms  in 
which  the  statement  can  he  made  hy  something  that  he 
knows  will  he  so  understood  hy  the  puhlic.  In  each  case 
it  comes  to  he  a  (piestion  of  whether  or  not  there  is  the 
statement  made;  and  if  the  statement  is  made,  there  can 
he  no  douht  of  the  legal  conclusion  that  he  must  be 
restrained  from  representing  that  the  goods  that  he 
makes  are  the  goods  of  the  rival  tradesman.  Then  you 
get  hack  to  the  proposition  which  I  have  heard  from  Lord 
Justice  Turner." 

Poivell  V,  Birmingham  Vinegar  Co.,  A.  C,  710;  14 

R.  P.  C,  727. 

"In  all  cases  where  rights  to  the  exclusive  right  of  a 
trade-mark  are  invaded,  it  is  invariahl}-  held  that  the 
essence  of  the  wrong  consists  in  the  sale  of  the  goods  of 
one  manufacturer  or  vendor  as  those  of  another;  and 
that  it  is  only  when  this  false  representation  is  directly 
or  indirectly  made  that  the  party  who  appeals  to  a 
court  of  equity  can  have  relief.  This  is  the  doctrine  of 
all  the  authorities." 

Canal  Co.  v.  Clarl',  13  Wall,  311,  322. 

"ICquity  gives  relief  in  such  a  case,  upon  the  grounds 
that  one  man  is  not  allowed  to  offer  his  goods  for  sale, 
representing  them  to  he  the  manufacture  of  another 
trader  in  the  same  commodity.  Suppose  the  latter  has 
obtained  celebrity  in  his  manufacture,  he  is  entitled  to 
all  the  advantages  of  that  celebrity,  whether  resulting 
from  the  greater  demand  for  his  goods  or  from  the  higher 
price  the  public  are  willing  to  give  for  the  article,  rather 
than    for  the  goods  of  the  other    manufacturer,  whose 
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reputation  is  not  so  hig'li  as  manufacturer.  AVhere,  tliere- 
fore,  a  party  has  been  in  the  lialiit  of  stampinj^  his  floods 
with  a  particular  mark  or  brand,  so  that  the  purchasers 
of  his  i^oods  havino-  that  mark  or  brand  know  them  to 
be  of  liis  manufacture,  no  oth(n'  manufacturer  has  a  right 
to  adopt  the  same  stamp;  because,  by  doing  so,  he  would 
be  substantially  representing  the  goods  to  be  the  manu- 
facture of  the  person  who  first  adopted  the  stamp,  and  so 
would  or  might  be  depriving  him  of  the  profit  he  might 
make  by  the  sale  of  the  goods  which  the  purchaser  in- 
tended to  l)uv.  Heixo  V,  Frovezende,  Law  Rep.,  1  Ch., 
195." 

McLeai}  v.  FJem'nuj,  9G  U.  S.,  245,  251. 

"The  first  appropriator  of  a  name  or  device  pointing 
to  his  ownership  or  vvliich,  l)y  lieing  associated  with  arti- 
cles of  trade,  has  acquired  an  understood  reference  to  the 
originator,  or  manufacturer  of  the  articles,  is  injured 
whenever  another  adopts  the  same  name  or  device  for 
similar  articles,  because  such  adoption  is  in  effect  repre- 
senting falsely  that  the  productions  of  the  latter  are  those 
of  the  former.  Thus  the  custcmi  and  advantages  to  Avhich 
the  enterprise  and  skill  of  the  first  ajopropriator  had 
given  him  a  just  right  are  abstracted  for  another's  use, 
and  this  is  done  by  deceiving  the  public,  by  inducing  the 
public  to  purchase  the  goods  and  manuafctures  of  one 
person  su])posing  them  to  be  those  of  another.  The  trade- 
mark must  therefore  be  distinctive  in  its  original  signifi- 
cation, pointing  to  the  origin  of  the  articles,  or  it  must 
have  become  such  by  association." 

Lawrence  Mfg.  Co.  v.  Tenn  Mfg.  Co.,  138  U.  S.,  537, 

546. 

"Every  one  has  the  right  to  use  his  own  name,  l)ut 
he  may  not  lawfully  apply  it, to  the  purpose  of  filching 
his  property  from  another  of  the  same  name.  The  use  of 
a  geographical  or  descriptive  term  confers  no  l)etter 
riglit  to  perpetrate  a  fraud  than  the  use  of  any  other 
expression.  The  principle  of  law  is  general,  and  Avith- 
out  exception.  It  is  that  no  one  may  so  exercise  his  own 
rights  as  to  inflict  unnecessary  injury  upon  his  neigh- 
bor. It  is  that  no  one  may  lawfully  palm  off  the  goods 
of  one  manufacturer  or  dealer  as  those  of  another  to  the 
latter 's  injury.     It  prohibits    the   perpetration    of    such 
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a  fraud  by  the  use  of  description  or  geograpliical  terms 
which  are  not  suscepticle  of  monopolization  as  trade- 
marks as  etfectually  as  it  prohi])its  its  commission  by  the 
use  of  any  other  expressions." 

Shaver  v.  Ilrller  S  Merz  Co-.,  108  Fed.,  821,  827. 

'*No  person  otlier  tlian  the  owner  of  a  trade-mark  has 
a  rig'lit,  without  the  consent  of  such  owner,  to  use  the  same 
on  like  articles,  because  by  so  doin<;-  he  would  in  sub- 
stance falsely  i-epresent  to  the  i)ul)lic  that  his  p,oo(ls  were 
of  the  manufacture  or  selection  of  the  owner  of  the  trade- 
mark, and  thereby  would  or  might  (h^prive  the  latter  of 
the  profit  he  otherwise  might  make  by  the  sale  of  the 
goods  which  the  purchaser  intended  to   l)uy.    AVhere   a 
trade-mark  is  infringed  the  essence  of  the  Avrong  con- 
sists in  the  sale  of  the  goods  oF  one  manufacturer   or 
vendor  as  those  of  another,  and  it  is  on  this  ground  that 
a  court  of  ec|uity  protects  ti"ade-marks.     It  is  not  neces- 
sary that  a  trade-mark  should  on  its  face  show  the  origin, 
manufacture  or  ownership  of  the  ai-ticles  to  which  it  is 
applied.     It   is   suflicieut   that  by  association  with   such 
articles  in  trade,  it  has  acquired  with  the  public  an  un- 
derstood ref(U"(Mice  to  such  origin,  etc.    This  doctrine  has 
reepatedlv  been  declared  bv  the  Supreme  Court,  Canal 
Co.  V.  Clark,  V^  Wall,  31l',  323;  Manufaciuriuq  Co.  v. 
Trahier,  101  U.  S.,  51,  54;  Medicine  Co.  v.  Wood,  108 
U.  S.,  218,  223;  2  Sup.  Ct.,  436;  Menendez  v.  Holt,  128 
U.  S.,  514,  9  Sup.  rt.,  ^4r3;Gnodyear's  India  Rubber  Glove 
Mfg.  Co.  V.  Goodyear  Rubber  Co.,  128  IT.  S.,  598,  r)()3, 
9  Sup.  St.,  166;  Lawrence  J\lf(/.  Co.  v.  Tennessee  Mfg. 
Co.,  138  U.  S.,  537,  546;  11  Sup.  Ct.,  396;  Mill  Co.  v.  Al- 
corn, 150  IT.  S.,  460,  462;  14  Sup.  Ct.,  151." 

Dennison  v.  Thomas,  94  Fed.,  651,  656. 

I  think  it  has  l)een  (\stablished  by  the  evidence  in  this  case 
that  the  plaintiff  is  the  owner  of  and  alone  entitled  to  use 
the  trade-mark  "Coca-Cola"  and  that  its  goods  alone  can 
lawfully  be  sold  under  that  name. 

It  is  insisted  by  the  defendants  that  the  words  "Coca-Cola" 
are  a  mere  descrii)tion  of  a  product,  and  tiiat  it  does  not  de- 
scribe the  ])roduct  of  plaintiff,  and  consequently  does  not 
constitute  a  valid  trade-mark.     The  contention  was  consid- 
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ered  in  tlie  case  of  Coca-Cola  Company  v.  Nashville  Syrup 
Co.,  215  Fed.,  527,  and  Avas  there  decided  adversely  to  such 
contention.    I  think  that  decision  is  decisive  of  the  question. 

The  question  of  the  validity  of  the  trade-mark  "Coca-Cola" 
and  the  right  of  plaintiff  to  its  exclusive  use  since  its  regis- 
tration under  the  Act  of  Congress  of  February  20, 1905,  would 
seem  to  be  placed  beyond  the  pale  of  contention  b)-  the  case 
of  Coca-Cola  Company  v.  Deacon  Broirn  Botfliuy  Company, 
200  Fed.,  105. 

I  find  as  a  matter  of  fact  from  the  evidence  that  the  de- 
fendant, Koke  Company  of  America,  was  organized  for  the 
purpose  of  manufacturing  and  selling  a  syrup  in  imitation 
of  that  produced  by  the  plaintiff,  and  that  it  aided  the  per- 
sons, to  whom  it  sold  its  product,  in  the  substitution  of  its 
product  for  that  of  plaintiff;  that  the  name  selected  was 
chosen  for  the  purpose  of  reaping  the  benefit  of  the  adver- 
tising done  by  the  plaintiff,  and  that  the  defendant,  Koke 
Company  of  America  and  its  predecessors,  did  not  adopt  or 
make  use  of  the  name  "Koke"  until  the  3^ear  1909,  and  the  use 
of  said  name  by  said  defendants  and  its  predecessors  was  not 
sufficient  to  create  any  right  to  its  use  as  against  the  plaintiff. 

Parl-er  v.  Stehler,  111  Fed.,  210,  9th  Circuit. 

The  Barbcrl  Wire  Patent,  143  U.  S.,  275. 

Deering  v.  Winona  Harvester  Works,  155  U.  S.,  286. 

I  am  convinced  that  wlu^n  the  witness  Mayfield  adopted  the 
name  "Koke,"  lie  did  so  with  the  deliberate  purpose  of  repre- 
senting his  goods  to  be  the  product  and  manufacture  of  the 
Coca-Cola  Company.  I  further  find  that  the  purchase  of  the 
trade-mark  "Koke"  from  the  Murphreesboro  Bottling  AVorks 
and  from  Bitting  was  made  with  a  knowledge  that  same  was 
being  used  to  imitate  y^laintiff's  product  and  were  acquired, 
not  because  they  distinguished  the  product  sold  under  such 
name,  but  because  it  would  permit  defendants  to  better  dis- 
pose of  their  product  as  and  for  Coca-Cola,  especially  in  view 
of  the  facts  that  the  label  of  plaintiff  was  copied  and  imitated 
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and  the  barrels  in  which  its  products  were  shipped  were  col- 
ored as  nearly  like  those  of  plaintiff  as  possible. 

It  may  be  that  these  resemblances  standing  alone  would  not 
in  themselves  justify  any  relief  against  a  person  using  them 
in  good  faith,  but  when  considered  in  the  light  of  all  the  evi- 
dence in  this  case,  I  cannot  reconcile  them  with  fairness.  The 
opinion  of  the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit 
in  Coca-Cola  Company  v.  Gai)  Ola  Company,  in  200  Fed.,  on 
page  723,  contains  a  forcible  comment  on  the  state  of  facts 
here  shown  to  exist. 

"It  is  first  to  be  observed  that  defendant  is  at  the  best 
no  a  narrow  ground  of  legality.  The  name  which  it  has 
adopted  does  not  negative  an  intent  to  confuse.  The 
product  is  identical,  ))oth  in  appearance  and  taste;  and 
the  form  of  script  used  in  printing  the  trade-mark  names 
is  the  same.  Even  if  the  use  of  each  of  these  items  of 
similarity  was  lawful,  when  accompanied  by  good  faith 
and  no  intent  to  deceive,  they  put  the  product  near  that 
dividing  line  where  good  or  liad  faitli  is  the  criterion, 
and  their  presence  puts  upon  the  user  a  Inirdcn  of  care  to 
see  that  deception  does  not  naturally  result.  Conversely 
when  we  find,  as  a  fact,  from  the  other  conduct  of  the 
defendant,  that  11i(»  underlying  intent  is  to  prepetrate  a 
fraud  upon  the  consumer,  this  intent  must  color  the  ac- 
companying facts,  and  some  which  otherwise  might  be 
innocent  become  guilty.  So  here,  the  red  color  used  by 
the  complainant  on  its  barrels  and  kegs  is  not  a  color 
which  it  discovered,  or  to  which  it  had  any  abstract  mo- 
nopoly, l)ut  this  color  has  long  been  used  l)y  complainant 
in  a  way  that  was  exclusive  in  this  trade.  No  other  manu- 
facturer of  analogous  or  competing  drinks  uses  that  color 
of  package,  and  its  adoption  by  defendant  is  on(^  of  the 
constituent  parts  of  defendant's  scheme  of  fraud.  So, 
too,  with  defendants'  failure  to  mark  its  packages  with 
anything  to  indicate  the  place  of  manufacture.  Ordi- 
narily a  man  may  mark  his  goods,  or  not,  as  he  pleases; 
but  when  he  has  his  marks  and  labels,  which  he  uses  on 
occasions,  and  can  have  no  motive  for  sending  out  un- 
marked packages  except  to  aid  in  a  fraudulent  sulisti- 
tution,  the  act,  otherwise  permissible,  becomes  forliid- 
den." 
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The  witness  Wright  of  the  Southern  Koke  Company  justi- 
fied the  use  of  the  name  "Koke",  for  he  says  that  the  name 
''Koke"  was  adopted  to  take  advantage  of  the  demand  for 
soft  drinks  in  that  name,  and  I  conchide  from  the  evidence 
in  this  case  that  the  word  "Dope"  was  adopted  for  the  same 
purpose.  I  also  find  that  the  defendants'  salesmen  were  in- 
structed to  sell  and  did  sell  both  products  as  and  for  Coca- 
Cola.  I  find  that  both  words  are  an  abbreviation  of  the 
words  "Coca-Cola"  and  are  used  by  the  public  and  by  pur- 
chasers in  designating  the  plaintiff's  product,  Coca-Cola. 

A  decree  is  ordered  for  complainant.  Counsel  will  prepare 
and  tender  a  decree  in  accordance  with  this  opinion. 


153 


APPENDIX  II. 

In  the  United  States  District  Court  for  the  District  of 

Arizona. 

March  Term,  A.  D.  1916. 

The  Coca-Cola  Company, 


ria'wiiff, 


vs. 


The  Koke  Com]:)anY  of  America, 
The  Soiitlieni  Koko  Company,  Ltd., 
The  Koke  Company  of  Texas, 
Tlie  Koke  Company  of  Oklalioma,  and 
Tlie  Koke  Company  of  Arkansas, 

Defendant  fi:. 

This  cause  came  on  to  be  heard  at  this  term  and  was  argued 
l)y  counsel,  and  thereupon,  upon  consideratiou  thereof,  it  was 

ORDERED,  ADJUDGED  AND  DECREED  AS  FOLLOWS  I 

(1)  That  the  court  has  jurisdiction  of  the  subject  matter 
and  of  the  parties  to  the  suit. 

(2)  That  the  word  "Coca-Cola"  is  a  valid  trade-mark. 

(3)  That  ]daintiff  is  the  owner  of  and  alone  entitled  to  use 
the  trade-mark  "Coca-Cola"  and  that  its  goods  alonc^  can 
lawfully  be  sold  under  the  name. 

(4)  That  the  words  "Koke"  and  "I)()]m^"  are  each  an  al)- 
breviation  of  the  woid  "Coca-Cola"  and  are  used  by  the  pub- 
lic and  by  purchasers  in  designating  the  i)laintiif' s  product 
"Coca-Cola." 

(5)  That  the  defendant,  the  Koke  C()ini)aiiy  of  America, 
and  its  predecessor,  J.  C.  ^faytield,  did  not  ado]it  or  make  use 
of  the  name  "Koke"  until  the  year  1909,  aud  that  they  had 
and  have  no  right  to  its  use. 

(6)  That  defendants  and  their  predecessors  have  no  in- 
terest in  or  claim  to  the  trade-mark  "Coca-Cola,"  the  "Coca- 
Cola"  business  or  formula,  and  the  defendants  and  their 
predecessors'  claim  of  interest  in  the  "Coca-Cola"  business, 
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the  trade-mark  "Coca-Cola"  and  knowledge  of  the  "Coca- 
Cola"  formula  are  without  foundation. 

(7)  That  the  words  "Koke"  and  "Dope"  were  adopted 
and  used  by  the  defendants  and  their  predecessors  with  the 
deliberate  purpose  of  representing  their  goods  to  be  the 
product  and  manufacture  of  the  Coca-Cola  Company. 

(8)  That  the  defendants'  salesmen  were  instructed  to  sell 
and  did  sell  defendants'  products  under  the  names  "Koke" 
and  "Dope"  as  and  for  "Coca-Cola". 

(9)  That  the  defendants,  and  each  of  them,  have  infringed 
the  plaintiff's  trade-mark  and  have  been  guilty  of  unfair  com- 
petition with  the  plaintiff. 

(10)  That  defendants,  the  Koke  Company  of  America, 
the  Southern  Koke  Company,  Ltd.,  the  Koke  Company  of 
Texas,  the  Koke  Company  of  Oklahoma,  and  the  Koke  Com- 
pany of  Arkansas,  and  each  of  them,  their  officers,  servants, 
agents,  employes,  attorneys,  licensees,  transferees  and  as- 
signs, and  each  and  all  thereof,  and  all  acting  by  or  under 
their  authority  be,  and  they  are  each  and  all  perpetually  en- 
joined and  restrained  from  using  or  employing  in  connection 
with  the  manufacture,  advertisement,  offering  for  sale,  or 
sale,  of  any  product  not  being  the  genuine  product  of  the 
plaintiff,  the  word  "Coca-Cola",  or  any  like  Avord,  or  the 
word  "Koke"  or  any  like  Avord,  or  the  Avord  "Dope"  or  any 
like  Avord;  from  claiming  or  asserting  any  right  in  the  name 
"Koke"  or  in  the  name  "Dope",  or  interfering  or  threatening 
any  prosecution,  or  interference  Avith  the  use  thereof  as  short 
names  or  nicknames  of  plaintiff's  product  Coca-Cola;  from 
using  or  employing  or  authorizing  the  use  or  employment  of 
labels,  designs  or  deA^ices  identical  Avith  or  like  the  labels,  de- 
signs or  deAHces  of  the  plaintiff,  or  the  labels,  designs  or  de- 
A^ices  used  by  the  defendants  and  referred  to  in  the  bill  of 
complaint  herein;  from  using  in  connection  Avith  the  sale  or 
shipment  of  any  product,  not  the  plaintiff's,  barrels  or  recep- 
tacles, colored  in  imitation  of  the  plaintiff's  said  barrels  or 
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receptacles ;  from  stating  or  representing  that  the  syrup  made 
or  sokl  l)y  defendants,  or  any  of  them,  is  made  from  the  same 
formuhi  as  Coca-Cola  syrup  or  that  defendants,  or  any  of 
them,  know  or  may  rightfully  use  or  employ  the  Coca-Cola 
foinuda,  from  coloring  any  product  not  the  plaintiff's  in 
imitation  of  or  like  the  color  of  Coca-Cola  without  clearly 
indicating  in  connection  with  the  sale  thereof  that  the  same 
is  the  product  of  the  defendants  and  not  of  the  plaintiff  and 
further,  fioni  doing  any  act  or  thing,  or  using  any  name  or 
names,  devices,  artifices  or  contrivances,  which  may  be  calcu- 
lated to  rei^resent  that  any  pro(hict  not  of  the  plaintiff's  pro- 
duction is  the  genuine  Coca-Cola  of  plaintiff,  and  that  writs 
of  perpetual  injunction  issue  accordingly. 

(11)  That  defendants  and  each  of  them  he  re([uired  to  ac- 
count to  plaintiff  for  any  and  all  profits  derived  by  them,  or 
any  or  either  of  them,  and  to  pay  to  the  plaintiff  such  dam- 
ages as  it  may  have  sustained  by  reason  of  the  unlawful  con- 
duct of  defendants  and  each  of  them,  and  that  this  cause  be 
referred  to  a  Master  in  (  hancery  of  this  Court,  to  take  and 
state  an  accounting  to  the  plaintiff  for  any  and  all  such  profits 
and  any  and  all  of  said  damages,  with  full  power  to  sul)poena 
and  order  the  attendance  of  witnesses,  the  taking  of  deposi- 
tions and  the  production  of  books,  papers  and  documents 
pertinent  to  the  taking  and  stating  of  said  account  for  profits 
and  damages,  and  to  report  said  account  and  statement  of 
profits  and  damages  aforesaid  as  by  law  provided. 

(12)  That  defendants  pay  the  costs  of  this  suit  to  be  taxed, 
and  that  upon  taxation  plaintiff  have  execution  therefor. 

Wm,  H.  Sawtelle, 

Judge. 
Dated  September  IG,  191(i. 
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APPENDIX  III. 


The  Coca-Cola  Company, 

PJaiufiff', 

vs. 

The  Sonthern  Koke  Company,  Ltd., 

Crescent     City     Seltz     &     Mineral 

Water  Company,  James  L.  Wright 

and  J.  C.  Mayfield, 

Dcfejidaiits.  ^ 


No.  15,004. 
IJnited  States 
"District  Court, 
Eastern  District 
of  Louisiana. 


This  cause  came  on  to  he  heard  and  was  argued  hy  counsel, 
and  thereupon,  upon  consideration  thereof,  for  the  reasons 
orally  assigned  with  the  reseryation  of  the  right  to  reduce 
same  to  writing  in  the  event  of  an  appeal  herein,  it  was  or- 
dered, ADJUDGED   AND   DECREED; 

(1)  Tliat  the  court  has  jurisdiction  of  the  subject  matter 
and  of  the  parties  to  the  suit. 

(2)  That  the  word  "Coca-Cola"  is  a  valid  trade-mark. 

(3)  That  ])laintiff  is  the  owner  of  and  alone  entitled  to 
use  the  trade-mark  "Coca-Cola"  and  that  its  goods  alone 
can  lawfully  be  sold  under  that  name. 

(4)  That  the  words  "Koke"  and  "Dope"  are  each  an  al)- 
breviation  of  the  word  "Coca-Cola"  and  are  used  by  the  public 
and  by  purchasers  in  designating  the  plaintiff's  product 
"Coca-Cola". 

(5)  That  the  defendant,  J.  C.  Mayfield,  did  not  adopt  or 
make  use  of  the  name  "Koke"  until  the  year  1909,  and  that 
the  defendants  had  and  have  no  right  to  its  use. 

(6)  That  the  defendants  have  no  interest  in  or  claim  to 
the  trade-mark  "Coca-Cola",  the  Coca-Cola  business  or  for- 
mula and  the  defendants  claim  of  interest  in  the  Coca-Cola 
business,  the  trade-mark  "Coca-Cola"  and  knowledge  of  the 
Coca-Cola  formula  are  without  foundation. 

(7)  That  the  ^vords  "Koke"  and  "Dope"  were  adopted 
and  used  by  the  defendants  with  tlie  deliberate  purpose  of 
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representing  their  goods  to  be  the  product  and  manufacture 
of  The  Coca-Cola  Compan3^ 

(8)  That  the  defendants'  salesmen  were  instructed  to  sell 
and  did  sell  defendants'  product  under  the  names  "Koke"  and 
"Dope"  as  and  for  Coca-Cola. 

(9)  That  the  defendant,  James  L.  Wright,  was  not  con- 
nected with  the  Southern  Koke  Company  herein  referred 
to  in  the  bill  of  complaint  at  the  time  of  the  filing  of  l)ill  of 
complaint ;  therefore,  injunction  is  not  granted  against  him. 

(10)  That  the  defendants,  excej3t  as  above,  and  each  of 
them,  have  infringed  the  plaintiff's  trade-mark  and  have  l)een 
guilty  of  unfair  competition  with  the  plaintiff. 

(11)  That  defendants.  The  Southern  Koke  Comi)aiiy,  Cres- 
cent City  Seltz  &  Mineral  Watei-  Company,  and  each  of  them, 
their  officers,  servants,  agents,  employes,  attorneys,  licensees, 
transferees  and  assigns,  and  each  and  all  thereof,  and  all  act- 
ing by  or  under  their  authority  and  J.  C.  Mayfield,  his  heirs, 
assigns  and  all  persons  claiming  under  or  through  him  be,  and 
they  are  each  and  all  perpetually  enjoined  and  restrained 
from  using  or  employing  in  connection  with  the  manufacture, 
advertisement,  offering  for  sale,  or  sale,  of  any  product  not 
being  the  genuine  product  of  the  plaintiff,  the  word  "Coca- 
Cola"  or  any  like  word,  or  the  word  "Koke"  or  any  like  word, 
or  the  Avord  "Dope",  or  any  like  word;  from  claiming  or  as- 
serting any  right  in  the  name  "Koke"  or  in  the  name  "Dope", 
or  interfering  or  threatening  any  prosecution,  or  interference 
with  the  use  thereof  as  short  names  or  nicknames  of  plaintiff's 
product,  Coca-Cola;  from  using  or  employing  or  authorizing 
the  use  or  employment  of  labels,  designs  or  devices  identical 
with  or  like  the  labels,  designs  or  devices  of  the  plaintiff,  or 
the  labels,  designs  or  deivces  used  by  the  defendants  and  re- 
ferred to  in  the  bill  of  complaint  herein;  from  using  in  con- 
nection with  the  sale  or  shipment  of  any  product  not  the 
plaintiff's,  barrels  or  receptacles  colored  in  imitation  of  the 
plaintiff's  said  barrels  or  receptacles;  from  stating  or  repre- 
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senting  that  the  syrup  made  or  sold  by  defendants,  or  any 
of  them,  is  made  from  the  same  formula  as  Coca-Cola  syrup, 
or  that  defendants,  or  any  of  them,  know  or  may  rightfully 
use  or  employ  the  Coca-Cola  formula;  from  claiming  any  in- 
terest in  or  having  had  an  interest  in  the  Coca-Cola  business, 
from  claiming  any  knowledge  of  the  Coca-Cola  fornmla ;  from 
coloring  any  product  not  the  plaintiif 's  in  imitation  of  or  like 
the  color  of  Coca-Cola  without  clearly  indicating  in  connection 
with  the  sale  thereof  that  the  same  is  the  product  of  defend- 
ants and  not  of  the  plaintiff,  and  further,  from  doing  any  act 
or  thing,  or  using  any  name  or  names,  devices,  artifices  or  con- 
trivances, which  may  be  calculated  to  represent  that  any  prod- 
uct not  of  plaintilf 's  production  is  the  genuine  Coca-Cola  of 
plaintiff,  and  that  writs  of  perpetual  injunction  issue  accord- 
ingly. 

12)  That  defendants,  and  each  of  them,  may  be  required 
to  account  to  plaintitf  for  any  and  all  profits  derived  by  them, 
or  any  or  either  of  them,  and  to  pay  the  plaintiff  such  dam- 
ages as  it  may  have  sustained  by  reason  of  the  unlawful  con- 
duct of  defendants  and  each  of  them,  and  that  in  the  event 
that  the  parties  do  not  agree  as  to  the  amount  this  cause  be 
referred  to  a  Master  in  Chancery  of  this  Court,  to  take  and 
state  an  accounting  to  the  plaintilf  for  any  and  all  such  profits 
and  any  and  all  of  said  damages,  with  full  power  to  sul)poena 
and  order  the  attendance  of  witnesses,  the  taking  of  deposi- 
tions and  the  production  of  books,  papers  and  documents  per- 
tinent to  the  taking  and  stating  of  said  account  for  profits 
and  damages  and  to  report  said  account  and  statement  of 
profits  and  damages  aforesaid  as  by  law  provided, 

(13)     That  defendants  pay  the  costs  of  this  suit  to  be  taxed 
and  that  upon  taxation  plaintiff  have  execution  therefor. 

May  24,  1917. 

(Signed)     RuFus  E.  Foster, 

Judge. 
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DECISIOiSr  OF  THE  ExAMlNKR  OF  INTERFERENCES. 

Filial  Hearino',  JHD. 

December  6,  1915, 

In  the  United  States  Patent  Office. 
CV)iiiposition  No.  1424. 


The  Coca-Cola  Company  vs.  Koke  Com])aiiY  of  America. 


Application  No.  71308,  filed  June  23,  1913,  piililislied  Decem- 
ber 9,  1913. 


Refreshing'  Non- Alcoholic  Beverage  not  in  the  nature  of  a 
food  and  a  soda  fountain  syrup. 


Messrs.  Harold  Ilirsch,  Frank  V.  \1(hhI  Edward  8.  Rogers, 
F.  L.  Brown  and  Francis  Al.  Plielps  for  the  Coca-Cola  Com- 
pany. 

Messrs.  F.  T.  F.  Johnson  and  Joseph  AV.  Bailey  for  the  Koke 
Company  of  America.    Augustine  B.  Littleton  on  brief. 


The  applicant  is  seeking  to  register  tlie  word  "Koke"  as  a 
trade-mark  for  "  a  refreshing  non-alcoholic  beverage  not  in 
the  nature  of  a  food  and  a  soda-fountain  syrup"  (applicant's 
statement). 

The   opposition,   as   originally   filed,   was   based  upon   the 

ground,  briefly  stated,  that  "Koke"  is  a 

"Deceptive  imitation  in  sound,  appearance  and  sug- 
gestion of  opposer's  said  trade-mark  name,  "Coca-Cola." 
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The  ground  of  opposition  now  chiefly  relied  upon  by  the 

opposer  (Opposer's  brief,  page  1)  is 

''that  the  mark  of  the  applicant  is  deceptive  and  should 
not  be  registered  because  Koke  is  a  common  ablu'eviation 
of  opposer's  trade-mark  Coca-Cola  and  a  familiar  nick- 
name for  opposer's  product." 

The  ground  of  opposition,  in  the  form  now  relied  upon  by 
the  opposer,  was  substituted,  for  that  originally  alleged,  by 
an  amendment  to  the  notice  of  opposition,  filed  more  than 
thirty  days  after  the  publication  of  the  mark  sought  to  be 
registered  (Amendment  filed  August  3,  1914,  and  modified 
during  the  proceedings  before  the  Commissioner  on  appeal). 

It  is  urged,  in  behalf  of  the  applicant  (Applicant's  Brief, 
page  108),  that  the  amended  notice  of  opposition  sets  up  a 
new  cause  of  action  which  was  not  i)leaded  in  the  notice  of 
opposition  as  originally  filed.  This  point  was  duly  raised 
by  the  applicant  when  the  motion  to  amend  the  notice  of 
opposition  was  presented  by  the  opposer  and  Avas  decided  in 
applicant's  favor  by  this  tribunal  (Decision  of  August  21, 
1914).  On  appeal,  the  decision  of  this  tribunal  was  reversed 
by  the  First  Assistant  Commissioner,  and  the  amendment,  in 
a  slightly  modified  form,  was  entered  as  a  basis  for  further 
proceeding  (Decision  of  September  5,  1914).  The  decision 
of  the  First  Assistant  Commissioner  to  the  effect  that  the 
amended  notice  of  opposition  does  not  set  up  a  new  cause 
of  action  is  controlling  in  its  effect  upon  this  tribunal.  Fur- 
ther consideration  of  the  merits  of  that  question  as  a  basis 
for  the  decision  now  to  be  rendered  in  this  case  would,  there- 
fore, be  unwarranted. 

The  applicant  contends  that  the  amended  notice  of  opposi- 
tion does  not  state  a  valid  cause  of  action  (Applicant's  Brief, 
p.  8.)  It  is  urged  that  the  onl}-  valid  grounds  for  refusing 
registration  are  those  defined  in  Section  5,  of  the  trade-mark 
act  of  February  20,  1905  (as  amended),  and  that  the  alleged 
use  by  the  general  public  of  the  word  "Koke"  as  an  abbrevia- 
tion of  or  nickname  for  "  Coca-Cola "  does  not  correspond 
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with  any  of  the  grounds  named  tlierein,  but,  at  the  most, 
amounts  to  nothing  more  than  an  allegation  of  unfair  com- 
petition. This  point  was  raised  l)y  the  applicant  in  support 
of  its  motion  to  dismiss  the  opposition,  filed  September  18, 
1914.  In  deciding  that  motion  (Decision  of  October  3,  1914) 
it  was  ruled  l)y  this  tribunal,  without  passing  upon  the  merits 
of  the  specific  question  thus  presented,  that  the  amendments 
which  had  been  made  to  the  notice  of  opposition,  were  not 
such  as  to  materially  change  the  nature  of  the  proceeding 
which,  as  originally  filed,  was  based  upon  a  satisfactory^  allega- 
tion of  similarity  l)etween  the  words  "Koke"  and  "Coca- 
Cola."  The  First  Assistant  Commissioner  (Decision  of  Jan- 
uary 13,  1915)  affirmed  the  decision  denying  the  motion  to 
dismiss  but  based  his  action  upon  entirely  dilTerent  grounds. 
He  overruled  applicant's  contention  that  an  opposition  should 
be  dismissed  unless  the  grounds  set  up  as  a  bar  to  registra- 
tion are  found  in  Section  5  of  the  trade-mark  act,  and  held 
that  other  grounds  of  damage  may  be  relied  upon  as  a  basis 
for  opposition  under  the  broad  provisions  in  Section  6.  The 
question  of  opposer's  right  to  rely  upon  the  original  allega- 
tion of  similarity  between  "Koke"  and  "Coca-Cola"  was  not 
mentioned. 

That  an  opposition  may  be  sustained  and  registration  re- 
fused on  grounds  other  than  those  specifically  defined  in  Sec- 
tion 5  of  the  trade-mark  act  has  recently  been  decided  by  the 
First  Assistant  Commissioner  in  his  decision  in  Opposition 
No.  1641,  Western  Cloeh  Co.  v.  Sears  Roebuck  and  Co.  (117 
MS.  1).,  4()5).  In  that  case  the  opposer  alleged  that  it 
had  nuinufactured  and  sold  clocks  under  the  trade-mark  "Big- 
Ben,"  but  that  it  had  also  advertised  such  clocks  under 
the  trade-name  "National  Call"  which  had  become  generally 
known  to  the  public  as  an  identifying  name  for  opposer's 
goods.  It  was  held  by  the  acting  examiner  of  interferences 
that  the  facts  alleged  in  the  notice  of  opposition,  if  established, 
would  not  constitute  a  statutory  bar  to  the  registration  of  the 
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name  ''National  Call"  to  one  who  had  used  it  as  a  trade- 
mark, because  the  ground  of  opposition  relied  upon  by  the 
opposer  did  not  correspond  with  any  of  the  reasons  for 
refusing  registration  defined  in  Section  5  of  the  trade-mark 
act,  and  that  no  other  grounds  for  refusing  registration  should 
be  recognized  by  the  pateut  office.  The  decision  of  the  acting 
examiner  of  interferences  in  that  case  was  reversed  by  the 
above  cited  decision  of  the  First  Assistant  Commissioner,  in 
which  it  was  said : 

"This  case  {Western  Cloek  Co.  v.  Sears  Roebuck  and 
Co.,  supra)  seems  to  he  practically  on  all  fours  Avith  that 
of  The  Coca-Cola  Co.  v.  Kole  Company  of  America,  de- 
cided by  me  January  13,  1915." 

Both  of  the  al)ove  mentioned  decisions  of  the  First  As- 
sistant Commissioner  are  printed  in  full  in  Opposer 's  Brief 
(pp.  215  to  220). 

In  view  of  the  above  cited  decisions  of  the  First  Assistant 
Commissioner,  one  rendered  in  this  case,  and  the  other  in 
the  case  of  Western  Clock  Co.  v.  Sears,  Roebuck  £  Co.,  a 
ruling  by  this  tiibunal  to  the  effect  that  the  amended  notice 
of  opposition  does  not  state  a  valid  ground  of  opposition,  as 
contended  by  applicant,  would  be  unwarranted."  Applicant's 
alleged  right  to  registration  and  opposer 's  alleged  damage 
must  therefore  be  determined  from  the  evidence  which  has 
been  introduced  in  support  of  the  facts  pleaded  in  the  notice 
of  opposition  and  applicant's  answer  thereto. 

That  the  beverage  for  Avhicli  ai^plicant  is  seeking  to  register 
"Koke"  as  a  trade-mark  and  the  product  whicli  the  opposer 
sells  under  the  name  "Coca-Cola"  are  merchandise  of  the 
same  descriptive  properties,  as  that  term  is  used  in  trade- 
mark law,  is  not  controverted.  The  decision  to  be  rendered 
in  this  case  is  therefore  deepndent  solely  upon  the  alleged 
conflicting  use  of  the  marks  "Coca-Cola"  and  "Koke"  in  con- 
nection with  the  manufacture  and  sale  of  such  goods. 

It  is  satisfactorily  established  l)y  evidence  introduced  by 
both  parties  to  this  proceeding  that  "Coca-Cola"  was  made 
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and  sold  in  small  quantities  by  one  J.  S.  Pemberton,  of  At- 
lanta, Georgia,  at  least  as  early  as  the  year  1887.  The  Coca- 
Cola  Company  in  its  notice  of  opposition,  alleged  title  through 
mesne  assignments  from  said  Pemberton.  The  applicant,  in 
its  answer,  alleged  that  its  predecessors  in  business,  acquired 
some  interest  in  Coca-Cola  from  the  same  J'.  S.  Pemberton, 
and  evidence  has  been  introduced  in  support  of  such  claim. 
According  to  this  testimony  J.  S.  Pemberton  was  doing  busi- 
ness in  1887  uiider  the  name  *' Pemberton  Chemical  Company" 
and,  as  a  part  of  that  l)usiness,  was  making  and  selling  Coca- 
Cola.  In  1888  he  entered  into  partnership  with  J.  C.  Maj'tield, 
F.  PI.  Bloodworth,  and  xV.  A.  Murphy,  after  which  the  busi- 
ness was  continued  und(M-  the  name  "Pemberton  Medicine 
Company."  The  apjilicant  claims  that  the  Coca-Cola  busi- 
ness was  understood  to  ])e  a  ])art  of  the  consideration  ad- 
vanced by  Pemberton  when  the  partnership  was  formed.  This 
claim,  in  behalf  of  the  a])plicant,  to  the  effect  that  a  predeces- 
sor of  the  Koke  Company  of  America,  acquired  some  interest 
in  the  Coca-Cola  business,  as  a  result  of  a  transaction  which 
occurred  in  1888,  is  liold  to  be  of  no  importance  in  view  of 
testimony  relative  to  subsequent  events  introduced  and  relied 
upon  by  the  applicant.  The  substance  of  that  testimony  is  to 
the  effect  that  a  controversy  arose  between  Pemberton  and 
the  other  members  of  the  Pemberton  Medicine  Company  soon 
after  the  partnership  was  formed  at  which  time  Pemberton 
announced  that  he  had  agreed  to  let  his  son  have  the  Coca- 
Cola  business  (Applicant's  Rec,  pp.  391  and  777),  and  that, 
although  th(^  other  partners  did  not  consent  to  the  surrender 
of  Coca-Cola,  they  nevertheless  agreed  to  adopt  a  different 
name  for  the  product  which  had  previously  been  sold  as  such 
(Applicant's  Rec,  pp.  391  and  778).  That  was  in  1888  and 
there  is  no  evidence  of  record  that  the  applicant  or  any  of 
its  alleged  predecessors  afterwards  used  or  attempted  to  use 
the  name  "Coca-Cola."  If  applicant's  predecessors  ever  had 
any  interest  in  the  mark  "Coca-Cola,"  as  to  which  no  opinion 
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need  be  expressed,  it  is  lield  that  the}'-  abandoned  the  same  by 
intentionally  and  deliberately  discontinuing  its  nse  in  1888 
and  by  failing  to  resume  such  use  during  the  following  twenty- 
seven  years  (eJ.  C.  Mayfield,  Sr.,  XQs.  1224,  1225).  More- 
over, the  opposer  has  introduced  testimony  and  documentary 
evidence  relied  upon  to  perfect  a  continuous  chain  of  title 
to  and  continuous  use  of  "Coca-Cola"  from  1887  to  the 
present  time.  That  evidence  has  been  abstracted  and  tabu- 
lated on  pages  119  to  315  of  opposer 's  brief.  That  it  is  suf- 
ficient for  the  purpose,  if  opposer 's  title  to  "Coca-Cola"  is  at 
all  material  to  this  case,  appears  to  be  conceded,  and  will  be 
so  regarded,  since  applicant  has  not  questioned  the  same  in 
its  brief.  It  is  therefore  deemed  to  be  unnecessary  to  make 
any  detailed  analysis  of  the  evidence  which  has  been  intro- 
duced by  the  opposer  to  establish  its  title  to  "Coca-Cola"  or 
of  that  which  has  been  introduced  in  behalf  of  the  applicant 
for  the  apparent  purpose  of  impairing  the  same. 

The  opposer  has  not  established,  by  the  evidence  which 
has  been  introduced,  and  does  not  appear  to  have  attempted 
to  establish,  that  any  person  has  even  been  misled  as  a  result 
of  any  similarity  or  resemblance  between  the  marks  "Coca- 
Cola"  and  "Koke,"  into  a  purchase  of  applicant's  goods 
believing  them  to  be  the  goods  of  the  opposer.  In  the  ab- 
sence of  such  proof,  and  in  view  of  the  fact  that  botli  parties 
have  been  actively  engaged  in  a  competitive  business  for  a 
number  of  years,  it  should  not  be  assumed  that  there  is  any 
likelihood  of  confusion,  as  originally  alleged  by  the  op- 
poser, because  of  any  resemblance  which  the  mark  "Koke" 
bears  to  the  mark  "Coca-Cola."  It  is  therefore  held  that 
the  opposer  is  dependent  upon  the  allegation  of  the  amended 
notice  to  the  effect  that  "Koke"  is  a  common  abbreviation 
and  familiar  nickname  which  has  been  adopted  and  used  by 
the  public  as  a  means  of  distinguishing  opposer 's  goods  from 
other  goods  of  the  same  descriptive  properties. 

The  opposer  has  introduced  the  testimony  of  numerous 


165 

witnesses  located  in  different  sections  of  the  country  to  the 
effect  that  customers  at  soda-fountains  who  ask  for  Kolce 
accept  Coca-Cola  without  objection.  In  many  instances  such 
customers,  when  asked  if  they  meant  Coca-Cola,  ansAvered 
in  the  affirmative.  Some  of  the  witnesses  testified  that,  to 
their  recollection,  "Koke"  had  beeji  used  as  a  nickname  for 
"Coca-Cola"  for  as  much  as  twenty  or  twenty-five  years.  No 
attempt  will  be  made  to  make  a  detailed  analysis  of  the  mass 
of  testimony  which  has  been  introduced  to  establish  this  point 
of  opposer's  case.  It  is  objected  to  ])y  the  applicant  on  the 
ground  that  it  is  the  testimony  of  interested  witnesses  and 
to  a  certain  extent  that  is  true.  Much  of  it  is  the  testimony  of 
detectives  employed  by  the  opposer  and  sent  to  different  parts 
of  the  country  for  the  express  purpose  of  collecting  evidence. 
Much  of  it  is  the  testimony  of  customers  of  The  Coca-Cola 
Company.  Some  of  it  must  be  entirely  disregarded  on  the 
ground  that  it  is  mere  hearsay.  Some  was  propertly  objected 
to  on  the  ground  that  it  was  given  in  response  to  leading 
questions.  A  large  proportion  of  this  evidence,  however,  is 
free  from  objection,  other  than  that  it  is  the  testimony  of 
witnesses  who,  as  customers  or  employees,  are  more  or  less 
interested  in  tlie  success  of  the  Coca-Cola  Company  as  a 
commercial  institution.  Xo  good  reason  has  been  shown  why 
such  evidence  should  not  be  accepted  as  true.  It  has  been 
abstracted  and  tabulated,  for  convenient  reference,  on  pages 
137  to  171  of  opposer's  brief.  It  has  been  satisfactorily  re- 
butted and  counsel  for  applicant  do  not  contend  that  the  word 
"Koke"  has  not  been  so  used. 

The  argument  relied  upon  by  applicant  is  that  "Koke"  is 
in  many  instances  used  by  the  public  in  a  generic  sense  as  a 
name  for  any  of  fifty  or  more  cola  drinks  Avliich  may  be  found 
for  sale  on  the  market  (Applicant's  Brief,  pp.  162,  163,  167, 
168)  and  that  to  such  extent  as  "Koke"  is  used  by  the  public 
as  a  name  for  "Coca-Cola"  such  use  should  not  be  regarded 
as  having  originated  because  of  any  similarity  between  the 
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marks  "Koke"  and  ''Coca-Cola,"  but  because  of  an  alleged 
general  impression  that  "Coca-Cola"  contained  some  sort  of 
poAverful,  lial)it  forming  drug  such  as  cocaine  (Applicant's 
Brief,  pp.  156,  157).  (It  will  therefore  be  regarded  as  an 
established  fact,  for  the  purpose  of  deciding  this  case,  that 
the  word  ''Koke"  has  been  used  quite  generally  for  many 
years  in  certain  sections  of  the  country,  and  particularly  in 
Texas,  as  an  abbreviation  or  nickname,  intended  to  distin- 
guish) opposer's  goods  from  goods  of  like  descriptive  prop- 
erties. 

The  arguments  which  have  been  advanced  in  applicant's 
brief  (pp.  157,  163,  167,  168,  252),  to  the  effect  that  "Koke" 
is  a  generic  term  used  by  the  public  as  a  nickname  for  any 
one  of  a  class  of  fifty  or  more  beverages  to  be  found  on  the 
market,  is  based,  in  part  at  least,  on  testimony  which  is  not 
a  part  of  the  printed  record.  By  agreement  of  the  parties, 
approved  by  the  Patent  Office,  the  testimony  in  this  case 
was  taken  contemporaneously  Avith  the  testimony  in  certain 
court  proceedings  pending  between  the  same  parties.  Cer- 
tain testimony  taken  by  the  applicant  Avas  not  entitled  as  testi- 
mony to  be  used  in  this  proceeding  before  the  Patent  Office. 
A  type-Avritten  copy  thereof  was  introduced  by  the  opposer 
but  Avas  not  printed.  This  testimony  might  have  been  iised 
by  either  party,  had  it  been  printed  as  required  by  the  rules. 
Because  neither  party  printed  the  same  it  Avas  ruled  at  the 
hearing,  after  reading  the  agreements  relatiA^e  thereto  (Ap- 
plicant's Rec,  p.  G6;  Applicant's  Brief,  pp.  157  to  161),  that 
the  unprinted  testimony  should  not  be  considered  in  behalf 
of  either  party  to  the  interference. 

Applicant's  argument  to  the  effect  that  "Koke"  is  a  generic 
term  used  by  mauA'  persons  as  a  name  for  a  class  of  drinks 
is  not  dependent  solely  upon  the  unprinted  portion  of  ap- 
plicant's record.  E\ddence  in  support  of  such  a  use  of  that 
term  is  to  be  found  in  the  printed  records  of  both  parties 
(see  testimony  of  Boylin,  Qs.  52  to  64,  Applicant's  Eec,  pp. 
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216,  217;  Sidcbottom,  XQs.  110,  111,  Applicant's  Eec,  p.  254: 
Brown,  Q.  14,  Opposer's  Rec,  p.  1039;  ChristY,  XQs.  135,  136, 
Opposor's  Rec,  p.  1903).  Moreover,  to  snch  extent  as  the 
use  of  "Koko"  as  a  g'eneric  term  or  name  for  a  class  of  drinks 
ma}'  })e  found  to  constitute  a  reason  for  refusing  to  register 
the  same  as  a  trade-mark,  tlie  use  in  that  sense  may  he  re- 
garded as  formally  admitted  hy  counsel  for  applicant  (Ap- 
plicant's Brief,  pp.  157,  163, 167,  168). 

In  view  of  the  rulings  which  have  been  made  to  th(^  effect 
that  the  word  "Koke"  is  used  to  a  material  extent  hy  per- 
sons desiring  to  purchase  Coca-Cola,  and  that  the  same  word 
is  frequently  used  as  a  generic  term  or  name  for  a  large  class 
of  drinks,  the  applicant's  right  to  register  is  held  to  be  de- 
pendent upon  proof  that  "Koke"  was  used  as  a  distinguish- 
ing mark  for  ai)i)licant's  goods  prior  to  the  time  at  Avhicli  the 
public  began  to  use  that  word  either  as  a  nickname  for  "Coca- 
Cola"  or  as  a  gencu'ic  name  for  any  cola  drink  {Stachelberg 
et  al.  V.  Poure,  128  IT.  S.,  686;  46  0.  G.,  337;  Corhin  v.  Gould, 
133  U.  S.,  308;  51  0.  C,  622;  Denver  Chemical  Mfg.  Co.  v. 
Lilleij  et  al,  216  F.,  869).  Even  should  it  be  found  that  ajv 
plicant's  alleged  prior  use  is  established  by  the  evidence, 
applicant's  right  to  register  may  be  defeated  by  proof  of 
abandonment  at  a  subsequcMit  date.  The  evidence  bearing 
upon  these  features  of  the  case  will  now  be  taken  up  for  con- 
sideration. 

The  applicant  has  introduced  testimony  to  establish  an 
adoption  and  use  of  "Koke"  as  a  distinguishing  mark  for 
goods  sold  by  its  predecessors  as  early  as  the  year  1888.  If 
such  use  is  established  it  would  donlitless  entitle  applicant  to 
register  in  the  absence  of  evidence  of  abandonment.  Few  of 
the  many  Avitnesses  who  testified  as  to  the  use  of  the  word 
"Koke"  as  a  nickname  for  "Coca-Cola"  attempted  to  carry 
such  use  back  farther  than  from  ten  to  fifteen  years  and  such 
dates  were  not  established  hy  association  with  other  events 
or  by  documentarv  evidence.    A  ruling  that  the  word  "Koke" 


168 

was  so  used  to  any  material  extent,  prior  to  the  3^ear  1900 
would  doubtless  be  unwarranted  in  view  of  the  testimony  upon 
which  it  must  be  used.  On  the  other  hand  the  opposer  con- 
tends that  the  use  of  "Koke"  as  a  mark  for  applicant's  goods 
is  not  established  at  a  date  earlier  than  the  year  1909.  Use 
of  the  word  ^'Koke"  at  that  late  date  would  not  entitle  ap- 
plicant to  register  because  of  the  earlier  use  of  the  same  word 
as  a  nickname  for  ' '  Coca-Cola. ' ' 

The  history  of  the  adoption  and  use  of  ''Koke"  as  a  name 
or  mark  for  applicant's  product,  Avill  first  be  very  briefly 
outlined  in  accordance  with  the  testimony  of  J.  C.  Mayfield, 
Sr.,  given  during  his  examination  as  a  witness  for  applicant. 
This  witness,  J.  C.  Mayfield,  Sr.,  president  of  the  applicant, 
Koke  Company  of  America,  will  hereinafter  be  referred  to  as 
''Ma3^eld,"  as  a  convenient  means  of  disting-uishing  between 
him  and  his  sons,  whose  names  will  be  given  in  connection 
with  their  respective  initials. 

According  to  Mayfield 's  testimony,  the  Pemberton  Medi- 
cine Company  of  Atlanta,  Georgia,  at  the  time  that  partner- 
ship was  formed,  took  over  Pemberton 's  entire  business,  in- 
cluding the  manufacture  and  sale  of  Wine  of  Coca,  Coca-Cola, 
Globe  Flower  Cough  Syrup,  Indian  Queen  Hair  Dye,  and 
several  other  remedies  and  preparations.  Mayfield  testified 
that  he  got  the  Coca-Cola  formula  directly  from  Pemberton 
who  explained  it  to  him  and  permitted  him  to  copy  it  in  a 
note  book.  According  to  his  testimony  the  Pemberton  Medi- 
cine Company,  as  a  part  of  its  regular  business,  continued 
to  manufacture  and  sell  Coca-Cola  for  a  few  months,  after 
which  a  dispute  arose  between  Pemberton  and  the  other  part- 
ners. Murphy,  Bloodworth,  and  Mayfield,  as  to  the  company's 
right  to  Coca-Cola,  and  before  the  end  of  the  year  1888  it  was 
decided  that  the  company  should  discontinue  the  use  of  the 
name  "Coca-Cola"  and  market  the  same  product  under  the 
name  ''Koke."  Before  the  end  of  that  year  Murphy  retired 
and  Pemberton  died.    A  settlement  was  made  for  the  purpose 
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of  closino-  out  the  Pemberton  interest  as  a  result  of  which 
Mrs.  Pemberton  received  the  formula  to  the  Indian  Queen 
Hair  Dye  and  one-third  of  the  manufactured  stock  on  hand. 
The  business  was  then  continued  by  Mayfield  and  Blood- 
worth. 

Mayfield  testified  that  at  some  time  between  the  years  1890 
and  1892,  it  was  decided  to  get  rid  of  the  patent  medicines 
and  push  '*Koke"  only.  At  about  this  time  he  claims  to  have 
met  an  old  friend  named  Ealey  who  became  interested  in 
the  ''Wine  of  Coca"  and  in  1893  a  separate  company,  the 
Wine  of  Coca  Company,  was  organized  to  take  over  that  prep- 
aration. In  1895,  ]\rayfield  claims  to  have  bought  out  Blood- 
worth  and  to  have  continued  the  business  in  Atlanta  as  sole 
proprietor  until  about  the  end  of  the  year  1898. 

About  the  end  of  tlie  year  1898  Mayfield  claims  to  have  left 
Atlanta.  He  first  did  a  little  manufacturing  in  New  Jersey 
and  between  the  year  1899  and  1909  he  became  interested  in 
various  business  establishments  in  Birmingham,  Nashville, 
and  St.  Louis.  AVhen  he  went  to  Birmingham,  in  1899,  he 
succeeded  in  interesting  one  Brittain  in  his  new  drink 
"Celery-Cola"  with  which  he  claimed  to  have  been  experi- 
menting in  Atlanta.  He  and  Brittain  then  started  a  bottling 
1)usiness  for  the  purpose  of  exploiting  "Celery-Cola."  From 
this  time  on  Mayfield  claims  to  have  manufactured  and  sold 
both  "Celery-Cola"  and  "Koke"  continuously  until  1909  in 
some  one  or  more  of  the  establishments  Avitli  which  he  was 
connected  in  the  above  mentioned  cities.  That  "Koke"  has 
been  used  by  Mayfield  and  the  companies  with  which  he  has 
been  associatesd  since  1909  does  not  appear  to  be  disputed 
(Opposer's  Brief,  p.  11).  This  admitted  use  of  applicant's 
mark  during  the  last  six  years  and  the  various  business  organ- 
izations with  which  he  has  been  associated  in  Texas, 
Louisiana,  and  elsewhere,  are  not  at  issue  in  this  proceeding 
and  need  not  be  discussed. 

That    the    Pemberton    Medicine     Company    of    Atlanta, 
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Georgia,  made  and  sold,  during  the  period  from  1888  to  1898, 
in  containers  bearing  the  laliel  "Koke,"  a  prodnct  whicli  was 
used  in  the  making  of  a  soda  fountain  l)everage,  is  held  to 
he  established.  This  ruling  is  in  no  manner  dependent  upon 
the  testimony  of  jMayfield  himself.  It  is  based  upon  the  testi- 
mony of  several  competent  witnesses  including  one  of  the 
original  partners,  Murphy,  (Applicant's  Eec,  p.  393);  a 
daughter  and  a  son  in  law  of  another  of  the  original  loartners 
(Banks,  Applicant's  Rec,  pp.  516,  525;  Miss  Marian  Blood- 
Avorth,  Applicant's  Rec,  pp.  347,  351,  356,  357)  and  a  friend 
who  visited  May  field  from  Alabama  about  1892  or  1893  (Hol- 
ley,  Applicant's  Eec,  pp.  373,  374).  These  witnesses  have  not 
been  impeached  and  there  is  no  apparent  reason  why  their 
testimony  should  not  be  accepted  as  true. 

Evidence  has  lieen  introduced  in  behalf  of  the  applicant 
which  is  believed  to  warrant  the  conclusion  that  Mayfield  con- 
tinued to  make  and  sell  a  beverage  of  some  kind  under  the 
name  "Koke"  for  a  short  period  at  least  after  he  left  Atlanta. 
McGraw,  an  Alabama  bottler,  testified  (Applicant's  Rec, 
pp.  421,  423)  that  he  has  bottled  Koke  purchased  from  May- 
field,  "off  and  on"  (x\pplicant's  Rec,  p.  422)  ever  since  about 
the  year  1900.  He  admitted  that  he  had  lost  track  of  May- 
field  at  times  and  has  been  unable  to  get  the  product  for 
periods  of  time,  the  extent  of  which  is  more  or  less  uncertain. 
He  testified,  however,  that  he  bottled  and  sold  Koke  during 
the  years  1900,  1901,  and  1902,  and  gave  a  list  of  several  of 
his  customers  (Applicant's  Rec,  pp.  432,  433).  It  would 
seem  that  this  testimony  as  to  sales  of  Koke  in  1901,  1902, 
and  1903,  might  have  been  rebutted  if  not  true. 

The  applicant  has  introduced  the  testimony  of  numerous 
witnesses  to  the  effect  that  he  continued  to  manufacture  and 
sell  "Koke"  during  the  years  1904  to  1909  Avhen,  according  to 
his  own  testimony,  he  was  most  interested  in  "Celery-Cola" 
(Applicant's  Rec,  p.  906).     The  testimony  of  many  of  those 
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Avitnesses  is  too  uncertain  and  indefinite  to  be  given  any 
weight  as  evidence. 

Casey  first  testified  that  Mayfield  was  selling  Koke  twelve 
years  ago  (Applicant's  Rec,  p.  416).  He  then  testified  that 
lie  meant  eight  or  nine  years  (Applicant's  Kec,  p.  418) ;  then 
said  it  was  "about  eight  years"  (Applicant's  Kec,  p.  418); 
and  admitted  that  he  conld  not  remember  the  year  or  date. 

Sidebottom  testified  to  knowledge  of  the  use  of  Koke  by 
Mayfield  for  eighteen  years  (Applicant's  Rec,  p.  246).  On 
cross  examination  he  cut  the  time  down  to  twelve  or  fourteen 
years  (Applicant's  Rec,  p.  258)  and  then  admitted  that  he 
could  not  remember  "Koke"  but  confused  the  same  with 
"Cola"  (Applicant's  Rec,  p.  259). 

Freed,  on  direct  examination,  testified  tliat  lie  had  l)Ought 
Koke  from  Mayfield  continuously  since  al)out  thirteen  years 

ago  (Applicant's  Rec,  ,  262),    On  cross  examination  he 

first  admitted  that  he  did  not  know  anything  about  "Koke" 
either  as  an  extract  or  as  a  syrup  until  about  seven  years 
ago  (Applicant's  Rec,  pp.  275,  27(5)  and  then  admitted  that 
he  could  not  remember  about  "Koke"  (Applicant's  Rec,  p}). 
290,  293). 

Mayfield 's  son,  R.  S.  Mayfield,  testified  that  his  father  con- 
tinued to  manufacture  "Koke"  at  Birmingham  imtil  1908 
(Applicant's  Rec,  p.  545).  Although  he  claims  to  have  been 
on  the  road  for  his  father  from  1903  until  1908  (Applicant's 
Rec,  pp.  545,  571,  581),  selling  Koke,  Celery-Cola,  etc.  (Ap- 
plicant's Rec,  p.  588)  he  could  not  remember  the  names  of 
any  of  the  customers  to  whom  he  sold  Koke  (Applicant's  Rec, 
p.  591). 

Another  of  Mayfield 's  sons,  J.  W.  Mayfield,  also  claims  to 
have  been  on  the  road  selling  "Koke"  for  his  father  from 
1903  to  1907  (Applicant's  Rec,  p.  641)  but  could  not  name  any 
of  their  Koke  customers  (Applicant's  Rec,  pp.  686,  690). 

But  it  is  deemed  unnecessary  to  make  a  detailed  analysis 
of  the  many  witnesses  who  were  examined  in  behalf  of  the 
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applicant  in  view  of  the  admissions  and  contradictory  testi- 
mony of  Mayfield,  himself,  through  whom  the  applicant  claims 
title,  as  its  immediate  predecessor.  Mayfield  is  now  the  x^resi- 
dent  of  the  Koke  Company  of  America  and  must  be  regarded 
as  having  been  at  all  times,  since  its  first  alleged  adoption  and 
use,  the  person  most  interested  in  the  success  of  Koke.  His 
conduct  and  admissions,  so  far  as  they  raise  presumptions 
which  are  against  the  interest  of  the  applicant,  must  be  re- 
garded as  of  more  weight  than  indefinite  and  conflicting  testi- 
mony of  other  witnesses.  It  will  be  shown  that  his  own  testi- 
mony in  support  of  the  applicant's  case  must  be  ignored  and 
that  his  conduct  and  admissions  during  the  period  from  1904 
to  1909,  and  subsequent  thereto,  as  established  by  the  record, 
warrant  the  conclusion  that  he  abandoned  Koke  some  time 
between  1903  and  1909,  during  which  period  he  was  pushing 
Celery-Cola. 

The  conclusion  that  Mayfield  is  not  to  be  relied  upon  as  a 
witness  in  l)ehalf  of  the  applicant  and  that  his  testimony  in 
support  of  applicant's  case  must  be  disregarded  is  clearly 
warranted  in  view  of  his  answers  to  questions  asked  him  when 
examined  as  a  witness  for  the  opposer  during  the  taking  of 
its  testimony  in  rebuttal.  The  opposer  had  introduced  evi- 
dence to  the  effect  that  in  the  year  1907  one  of  Mayfield 's 
employees,  Rice,  had  been  prosecuted  for  the  alleged  theft 
from  Mayfield  of  a  formulae  book  and  some  of  his  stock  in 
trade.  On  direct  examination  Mayfield  was  asked  if  he  were 
present  at  the  hearing  of  tlie  case  of  State  v.  Rice  and  had 
answered  (Applicant's  Rec,  p.  937)  "No."  After  the  opposer 
had  established,  by  evidence  in  rebuttal,  that  Mayfield  was 
present  and  testified  in  that  case,  Mayfield  oifered  the  ex- 
planation that  the  record  is  erroneous  and  that  he  had  actually 
answered  "Yes"  ( Opposer 's  Eec,  p.  2694). 

The  opposer,  in  its  brief  (pp.  36  to  47),  has  tabulated  ex- 
tracts from  Mayfield 's  testimony  as  a  convenient  means  for 
comparing  that  whicli  he  gave  in  the  case  of  State  v.  Rice, 
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with  that  given  in  this  case;  first,  as  a  witness  for  the  ap- 
plicant, and  subsequently  as  a  witness"  in  rebuttal  for  the 
opposer.  It  is  unnecessary,  however,  to  enter  Into  any  de- 
tailed discussion  relative  to  the  contradictions  and  incon- 
sistencies to  be  found  in  Ma^-field's  testimony  or  of  the  testi- 
mony which  ho  has  submitted  in  explanation  of  the  same.  His 
conduct  as  a  witness  in  rebuttal  for  the  opposer,  is  alone 
sufficient  to  warrant  the  conclusion  that  his  testimony  cannot 
be  relied  upon.  Although  repeatedly  cautioned  that  if  he  did 
not  remember  the  facts  he  should  so  state  (Opposer 's  Rec, 
pp.  2720,  2728,  2729),  he  persistently  answered  "Yes"  when 
asked  as  to  certain  facts,  at  the  same  time  admitting  that  he 
remembered  nothing  about  the  matter  ( Opposer 's  Rec,  pp. 
2746,  2747,  Qs.  293  to  297;  p.  2726,  Qs.  357,  358;  p.  2727,  Qs. 
365,  366;  p.  2733,  Q.  429;  p.  2739,  Q.  473).  He  apparently 
attached  no  importance  to  the  fact  that  he  was  testifying  un- 
der oath. 

In  his  testimony  in  the  case  of  State  v.  Rice,  although  May- 
field  was  subjected  to  an  extensive  cross-examination  relative 
to  his  various  formulas  and  as  to  the  business  of  The  J.  C. 
Mayfield  ^lanufacturing  Company,  he  said  not  a  word  about 
"Koke."  That  was  in  1907.  He  testified  that  at  that  time 
the  company  was  doing  nothing  except  to  supply  the  Celery 
■Cola  Company  with  its  specialties,  "Celery-Cola"  and  "Pep- 
sinola"  (Plaintiff's  Rebuttal  Exhibits  4,  5,  6  and  7). 

In  1911  Mayfield  learned  that  the  Murfreesboro  Bottling 
Works,  of  Murfreesboro,  Tennessee,  was  carrying  on  some 
kinds  of  a  business  under  a  registered  trade-mark  "Koke" 
(Applicant's  Rec,  p.  789).  Mayfield 's  Company  purchased 
that  registration  for  a  material  consideration  (Defendant's 
Exhibit  No.  67)  without  entering  into  any  contest,  although 
Mayfield  claims  to  have  used  the  name  "Koke"  as  a  distin- 
guished mark  for  his  goods  continuously  since  the  year  1888. 
The  earliest  date  of  use  alleged  in  the  Murfreesboro  registra- 
tion is  May  1,  1902  (Defendant's  Exhibit,  No.  129).    Mayfield 
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admits  tliat  he  took  nothing  from  the  Mnrfreesboro  Bottling 
Works,  as  a  I'esult  of  this  transaction,  other  than  the  cer- 
tificate of  registration.  The  business  and  formulae  were  not 
transferred  (Applicant's  Rec,  pp.  860  and  923). 

In  1913  Mayfield  was  notified  that  an  application  for  regis- 
tration of  the  word  "Koke"  as  a  trade-mark  for  a  non-alco- 
holic beverage,  was  being  prosecuted  before  the  U.  S.  Patent 
Office  by  one  AVilliam  L.  Bitting  of  Texas.  Instead  of  con- 
testing an  interference  with  Bitting,  whose  earliest  alleged 
date  of  use  was  November  10,  1898,  Mayfield 's  Company 
bought  Bitting 's  application  and  had  the  mark  registered  to 
the  Koke  Company  of  America  as  assignee  (Applicant's  Rec, 
pp.  829,  830,  923;  Defendant's  Exhibits  No.  126  and  No,  128). 
The  applicant  took  nothing  from  Bitting  in  the  nature  of  ap- 
paratus, labels,  formulae  or  other  tangible  assets,  is  admitted 
(Applicant's  Rec,  pp.  921,  922).  Applicant  purchased 
nothing  but  the  bare  application  for  trade-mark  registration 
together  with  a  label  registration  owned  by  Bitting  (Defend- 
ant's Exhibits  No.  126  and  No.  127). 

In  the  fall  of  the  year  1910,  the  Koke  Companies,  of  which 
Mayfield  was  president,  filed  applications  for  registration  of 
"Koke"  as  a  trade-mark  in  twenty  or  more  states  of  the 
Union  (Applicant's  Rec,  pp.  830  to  835).  Certified  copies 
of  several  of  these  applications  for  state  registration  are 
found  in  the  record  (Plaintiff's  Rebuttal  Exhibits,  No.  84  to 
No.  89).  In  each  instance  the  application  is  verified  by  May- 
field  and  in  no  case  did  he  allege  a  date  of  use  earlier  than 
June,  1909. 

Although  Mayfield  claims  to  have  manufactured  and  sold 
Koke  continuously  from  1888  up  to  the  time  when  the  Koke 
Company  of  America  was  organized  in  1911  (Applicant's  Rec, 
p.  808),  including  the  period  during  which  he  was  in  busi- 
ness in  Birmingham  (Applicant's  Rec,  p.  785),  the  op- 
poser  has  introduced  as  evidence  in  rebuttal  the  testimony  of 
numerous  witnesses  to  the  effect  that  they  were  employees  of 
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Mayfield's  Birmingliam  companies  and  that  they  never  heard 
of  "Koke"  (hiring-  that  period  of  employmenl.  These  wit- 
nesses inchide  Mayfield's  sak'snien,  bookkeeper,  stenographer, 
labeh'r,  chemist,  ])ottlers,  bottle  washers,  shipping  ck^rk,  de- 
livery ch'rk,  and  draymen  (See  Opposer's  testimony  in  re- 
buttal by  Ellis,  Barclift,  Pogue,  :\[oody,  Hooper,  W.  M.  Smith, 
Ensley,  Dickson,  Brewer,  the  Andersons,  Crawford,  Tlumias, 
Benliam,  Barrow,  Bevell,  and  Garrett).  ^layfield's  St. 
Louis  salesman.  Leaver,  and  his  St.  Louis  chemist,  Bolme, 
also  disclaim  any  knowledge  of  Koke  during  their  employ- 
ment by  the  J.  (\  Mayfield  Manufacturing  Company  in  ]903 
and  1904  (Opposer's  Rec,  pp.  1919,  19:]l)). 

The  applicant  has  been  unable  to  ])i-oduce  specimens  of 
any  lal)els,  advertising,  letter  heads,  bills,  or  other  physical 
exhibits,  illustrating  the  manner  in  which  "Koke"  is  alleged 
to  have  been  used  prior  to  the  year  1909.  As  evidence  in  re- 
l)uttal,  the  opposer,  by  subpoena  duces  tecum,  introduced  a 
number  of  letters,  envelopes,  and  other  papers  of  the  J.  C. 
Mayfield  Manufacturing  Company  and  of  the  Celery  Cola 
Company,  of  Birmingliam,  Nashville,  and  St.  Louis,  bearing 
letters  signed  l)y  Maylield  and  dated  1904,  1905,  and  190G 
(Plaintiff's  Rebuttal  Exhi])its,  No.  11  to  No.  60).  Li  none  of 
these  papers  does  the  word  "Koke"  appear,  either  in  the 
heading  or  in  the  subject  matter,  although  the  name  "Celery- 
Cola"  is  conspicuously  set  forth  in  most  of  them.  That  these 
letters  are  authentic  is  clearly  established  (Opposer's  Rec, 
pp.  1558  to  1573  and  p.  27G5). 

In  one  of  the  letters  (Plaintiff's  Rebuttal  Exhibit,  No.  12) 
which  Mayfield  admits  (Opposer's  Rec,  p.  2765)  having  writ- 
ten to  Pogue  in  1905,  he  says,  with  respect  to  a  case  involving 
his  Celery-Cola: 

"We  must  win  this  case  for  Celery-Cola  is  my  all." 

In  1909  Mayfield  and  others  vrere  prosecuted  by  the  United 
States  Government  under  the  "Food  and  Drugs  Act"  on  the 
charge  of  misbranding  in  connection  with  sales  of  Celery- 


176 

Cola  in  interstate  commerce  (177  Feel.,  7(35).  The  charge 
appears  to  have  been  based  upon  analyses  by  the  government 
chemists  who  found  that  Celerj^-Cola  contained  cocaine  and 
cat^'ein.  With  reference  to  this  prosecution  and  its  effect  May- 
field  says : 

"Well,  that  went  doAvn  against  us,  under  those  condi- 
tions, against  Celery-Cola,  which  virtually  murdered  it 
unjustly.  My  competitors  used  it  against  us  and  1  saw 
it  was  an  uphill  pull  to  try  to  overcome  a  thing  of  that 
kind.  Well,  we  had  had  a  good  trade  on  Celery-Cola  and 
a  good  trade  on  Koke,  a  pretty  fair  trade  on  Pepsi-Nola, 
and  I  made  up  my  mind  then  to  give  my  entire  tmie, 
push  and  energy  to  Koke,  because  it  had  not  had  the 
black  eve  that  Celerv-Cola  had."  (Applicant's  Rec,  p. 
787.) 

And  again   about   this   same   matter  Mayfield  testified   as 

follows : 

XQ.  845.  And  then  some  of  you  sent  syrup  to  in  barrels 
with  labels  on  it,  Koke  lal)eLs  on  itf 

A.  1  did  not  go  into  the  svrup  business  verv  much 
until  1909  or  '10  along  there. 

XQ.  6-16,  That  was  when  you  went  into  the  syrui) 
business. 

A.  Yes,  sir,  largely  into  the  Koke  syrup  business,  that 
was  when  I  had  troul)le  with  Celery-Cola  and  got  a  Ijlack 
eye,  Avitli  cocaine  in  it,  the  government  found  it  and  then 
I  thought  I  would  naturally  have  to  overcome  that  and 
I  pushed  Koke. 

XQ.  647.  But  Koke  had  been  your  biggest  seller  up 
to  that  time  1 

A.     I  Avould  not  say  that. 

XQ.  648.  How  Y\'as  the  proportion  between  Koke  and 
Celery-Cola  up  to  the  time  you  dropped  Celery-Cola  i^rac- 
ticallv  and  took  on  Koke  exclusivelv? 

A.  ■  Well,  Koke  from  '88  to  1900,  we  sold  more  pos- 
sibly. 

XQ.  649.    That  Celery-Cola? 

A.  Celery-Cola  for  several  years,  I  believe  was  in  the 
lead. 

XQ.  650.    That  is,  up  to  this  suit  f 

A.  Up  to  this  suit,  and  since  then  we  have  done  more 
Koke  business  because  we  have  pushed  it.  (Applicant's 
Eec,  p.  872.) 
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It  is  the  opposer's  contention  that  Mayfiehl,  and  the  com- 
panies in  which  he  was  interested,  used  the  name  "Koke,"  for 
the  first  time,  after  the  government  prosecution,  in  1909,  with 
respect  to  the  misbranding  of  Celery-Cola.  It  is  the  con- 
elusion  of  tliis  tribunal,  however,  and  is  so  hekl,  that  jMayfield 
and  his  business  associates  did  make  some  use  oi'  the  word 
"Koke"  as  a  name  for  a  soda  fountain  lieverage  during  the 
period  from  1888  to  1903,  after  which  Mayfield  became  most 
active  in  his  efforts  to  promote  Celery-Cola,  but  that  any 
trade-mark  right  which  may  have  been  acquired  during  that 
period  prior  to  1903  was  clearly  abandoned  during  the  fol- 
lowing period  from  1903  to  1909.  Such  al)an(lonment  of  any 
prior  use  which  may  have  been  made  is  held  to  be  satisfac- 
torily established  by  the  evidence.  Any  other  conclusion  is 
deemed  to  be  untenable  in  view  of  Alayfield's  testimony  in 
the  case  of  State  v.  Rice,  supra,  his  affidavits  in  his  applica- 
tions for  state  registration,  his  purchase  without  contest  of 
the  jMurfreesboro  registration  and  the  Bitting  application, 
the  absence  of  the  word  Koke  in  any  of  the  letters  and  other 
papers  introduced  ])y  Pogue  (Plaintiff's  Rebuttal  Exhibits, 
No.  11  to  No.  64),  his  admission  in  a  letter  to  Pogue  in  1905 
that  Celery-Cola  was  "his  all,"  and  the  testimony  of  the 
Birmingham  and  St.  Louis  emi)loyees  of  the  Mayfield  com- 
panies to  tlie  effect  that  they  never  heard  of  the  word  "Koke" 
during  their  employment.  This  evidence  is  all  consistent  with 
the  conclusion  that  Mayfield  had  abandoned  any  use  which  lie 
had  previously  made  of  "Koke"  as  a  trade-mark  and  that 
he  readopted  the  same  in  1909  only  because  the  government 
prosecution  against  "Celery-Cola"  discouraged  him  from 
thereafter  attempting  to  market  his  goods  under  that  name. 

That  the  applicant  acquired  nothing  by  the  purchase  of  the 
bare  trade-mark  registrations  and  application  for  registra- 
tion, one  from  Murfreesboro  Bottling  Works  and  the  other 
from  Bitting,  cannot  be  seriously  questioned.  It  is  so  well 
settled  that  a  trade-mark  cannot  be  transferred,  independently 
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of  the  business  and  good  will  in  connection  with  which  it  has 
been  used,  as  to  render  further  discussion  or  the  citation"  of 
authorities  unnecessary. 

The  ruling  which  has  been  made  herein,  to  the  effect  that 
applicant's  predecessors  made  some  use  of  the  mark  ''Koke" 
and  abandoned  the  same  prior  to  its  readoption  by  Mayfield 
in  1909,  is  of  substantially  the  same  etfect  in  deciding  this 
case  as  though  it  had  been  ruled,  in  accordance  with  opposer's 
contention,  that  the  mark  had  never  before  been  used.  In 
1909  it  was  too  late  for  applicant  to  acquire  the  right  to  use 
'VKoke"  as  a  trade-mark  "Staclielherg  et  al.  v.  Ponce,  Corhin 
V.  Gould,  Denver  Chemical  Mfg.  Co.  v.  Lilley  et  al,  supra). 
At  that  time  it  was  already,  as  established  by  the  record  in 
this  case,  a  common  nickname,  throughout  certain  sections  of 
the  country,  for  opposer's  goods.  Moreover,  according  to 
applicant's  own  contention,  the  word  ''Koke"  was  then  in 
common  use,  in  many  localities,  as  a  generic  name  for  any 
one  of  a  large  number  of  cola  beverages,  which  alone  would 
clearly  bar  applicant's  right  to  register. 

The  opposer  contends,  and  has  introduced  a  large  amount 
of  evidence  as  proof,  that  the  applicant  has  resorted  to  unfair 
and  unlawful  methods  of  marketing  its  goods  as  a  competitor; 
that  it  has  imitated  opposer's  product  and  the  containers  in 
which  it  is  distributed  and  sold;  that  it  has  sought  to  induce 
retailers  to  wilfully  and  intentionally  substitute  and  sell  its 
product  as  that  of  the  opposer;  and  that  it  has  persistently 
harrassed  those  who  will  not  do  so.  On  the  other  hand,  the 
applicant  has  submitted  evidence  to  the  effect  that  the  op- 
poser has  attempted  to  monopolize  the  market  and  has  re- 
sorted to  threats  and  intimidating  measures  to  prevent  the 
sale  by  competitors  of  any  product  similar  to  Coca-Cola. 
Whether  these  alleged  facts  are  material  to  the  issues  which 
have  been  raised  in  the  court  proceedings,  in  which  the  testi- 
mony submitted  for  use  in  deciding  this  case  is  also  entitled, 
is  a  matter  with  which  this  tribunal  is  not  concerned.     Such 
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testimony  is  deemed  to  he  entireh^  irrelevant  to  any  issue 
which  is  properly  raised  for  determination  b}'  the  notice 
of  opposition  and  has  therefore  been  disregarded  in  deciding 
this  case. 

The  opposition  of  The  Coca-Cola  Company  is  sustained, 
and  it  is  adjudged  that  the  applicant,  Koke  Company  of 
America,  is  not  entitled  to  the  registration  for  which  it  has 
made  application. 

Limit -of  appeal:    June  24,  1916. 

H.  E.  Stauffer, 
Examiner  of  Inteyfercnces. 

May  24,  1916. 
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DECISIOiSr    OF   THE    COMMISSIONER   OF    PATENTS. 

Hearing  J.  K.  S. 

July  27,  1916. 


In  the  United  States  Patent  Office. 


The  Coca-Cola  Company  vs.  Koke  Company. 


Opposition  No.  1424. 


Appeal  from  Examiner  of  Interferences. 


Trade-Mark  for  Refreshing  Non- Alcoholic  Beverage  not  in  tlie 
nature  of  a  Food  and  a  Soda  Fountain  Syrup. 


Application  of  the  Koke  Company  filed  June  23,  1913,  No. 
71,308,  published  December  9,  1913. 


Messrs.  Harold  Hirsch  and   Frank   F.  Reed  &  Edward   S. 

Rogers,  and  Messrs.  F.  L.  Brown  and  Francis  M.  Phelps 

for  The  Coca-Cola  Company. 
Mr.  F.  T.  H.  Johnson  for  the  Koke  Company. 


There  has  been  much  litigation  bearing  upon  the  matter 
here  presented.  In  United  States  v.  Coca-Cola  Company,  241 
U.  S.  265,  decided  about  a  year  ago,  the  case  was  remanded 
for  further  proceedings.  The  outcome  of  this  case  may  alTect 
the  right  of  the  company  to  apply  the  name  "Coca-Cola"  to 
its  product  which,  I  think,  would  affect  the  standing  of  the 
opposer.  But  this  suit  has  not  according  to  my  latest  infor- 
mation, though  now  under  negotiation,  been  finally  disposed 
of. 
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Of  more  direct  bearing  upon  the  issues  here  presented  are 
tAVO  district  court  decisions.  The  first  is  the  decision  of  Judge 
SaMi;elle  of  the  District  Court  of  Arizona.  The  opinion  is 
found  in  the  brief  of  the  Coca-Cola  Company  before  the  Com- 
missioner, page  85.  The  decree  was  dated  September  16, 1916. 
I  understand  that  the  appeal  has  not  been  disposed  of. 

The  second  decision  was  in  the  District  Court  for  the  East- 
ern District  of  Louisiana.  The  decree,  by  Judge  Foster,  is 
dated  May  24,  1917,  and  a  certified  copy  was  filed  with  me  on 
the  first  day  of  June,  1917. 

In  each  of  these  decrees  there  are  findings  of  fact  that  the 
word  "Koke"  is  an  abbreviation  of  the  name  ''Coca-Cola" 
used  by  the  public  and  by  purchasers  in  designating  coca-cola; 
that  the  Koke  Company  of  America,  and  its  predecessor,  did 
not  adopt  or  use  the  name  "Koke"  until  the  year  1909;  and 
that  it  was  adopted  and  used  with  the  deliberate  purpose  of 
representing  their  goods  to  be  the  product  and  manufacture 
of  the  Coca-Cola  Company. 

In  the  brief  for  the  Koke  Company  it  is  urged  that  the  in- 
jury alleged  by  the  opposer  must  arise  from  a  mark  which 
falls  witliin  the  inhibition  of  Section  5  of  the  Trade-Mark  Act. 
A  motion  was  made  by  the  applicant  to  dismiss  the  opposition 
for  failure  to  state  a  cause  of  action.  This  motion  was  denied 
by  the  First  Assistant  Connnissioner  in  an  opinion  dated 
January  13,  1915  (see  Schedules  referred  to  in  the  brief  for 
the  Coca-Cola  Company,  page  101). 

I  agree  with  _ie  contention  by  the  opposer  that  the  mark 
sought  to  be  registered  is  not  a  mark  by  which  the  goods  of 
the  owner  of  the  mark  may  be  distinguished  from  other  goods 
of  the  same  class;  that  it  is  in  fact  a  mark  by  which,  partly 
because  of  popular  usage,  the  goods  of  the  applicant  would 
be  confused  with  the  goods  of  the  opposer  and  that  the  op- 
poser would  therefore  be  injured  by  the  registration  of  the 
mark  within  the  meaning  of  the  statute. 

This  disposes  of  the  contention  by  the  applicant  that  the  op- 
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poser's  case  must  fall  because  merely  an  allegation  of  unfair 
competition. 

The  opposer  was  permitted  to  amend  his  notice  of  opposi- 
tion. (See  the  opinion  of  the  First  Assistant  Commissioner 
dated  September  5,  1914,  in  the  Schedules  in  the  brief  for  the 
Coca-Cola  Company,  page  145.)  I  agree  with  the  First  As- 
sistant Commissioner  that  the  purport  of  the  original  and 
amended  notice  is  broadly  the  same  and  set  forth  in  effect  the 
same  grounds  of  opposition. 

While  it  is  true  that  opposition  proceedings  under  the  stat- 
ute are  intended  to  be  summary  and  the  rule  is,  therefore, 
strict  respecting  the  time  within  which  they  may  be  brought 
and  respecting  amendments  after  the  statutory  period  has 
expired,  yet  I  can  see  no  reason  for  overturning  the  deliberate 
action  of  the  office  upon  this  point.  Moreover,  it  would  make 
little  difference  in  the  outcome  so  far  as  the  Koke  Company 
is  concerned  whether  the  point  that  the  word  "Koke"  is  not 
a  distinctive  name  of  the  applicant's  goods  is  pressed  by  an 
opposer  or  raised  by  the  office  of  its  own  motion  as  a  reason 
for  refusing  registration. 

The  finding  of  fact  as  to  the  use  of  the  name  "Koke" 
arrived  at  by  the  examiner  of  interferences  is  somewhat  dif- 
ferent from  that  by  the  District  Courts  indicated  above.  I 
do  not  think  the  difference  in  the  conclusion  reached  by  the 
examiner  of  interferences  and  by  the  courts  important,  in 
view  of  the  showing  as  to  the  popular  use  of  the  word  "Koke" 
whether  as  a  nickname  for  "Coca-Cola,"  as  insisted  by  the 
opposer,  or  as  a  slang  name  for  a  whole  class  of  syrups 
in  which  caffeine  is  an  ingredient,  as  contended  by  the  ap- 
plicant. In  any  event,  the  word  fails  to  distinguish  ap- 
plicant's product.  Nothing  but  a  clear  showing  of  continu- 
ous use,  beginning  before  the  word  became  common  on  the 
lips  of  the  public,  could  justify  the  office  in  registering  it. 

In  fact,  it  is  not  seen  why  anyone  should  wish  to  adopt 
such  a  trade-mark  unless  it  were  to  justify  the  retailer  in  sell- 
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ing  his  goods  on  the  ground  that  they  were  called  for  when,  in 
fact,  the  customer  had  no  such  thought  in  mind  in  asking 
for  a  "Koke." 

There  is,  in  truth,  much  testimony  to  which  attention  is 
called  in  the  brief  filed  on  behalf  of  the  Koke  Company  to  just 
this  general  effect.  I  refer  to  the  testimony  cited  or  quoted 
on  pages  167  et  seq.  under  the  caption,  "The  nickname  or 
slang  expression  'Koke'  does  not  indicate  or  desigiiate  op- 
poser's  product  exclusively — hence  opposer  will  not  be  'dam- 
aged' by  the  registration." 

Of  the  cases  cited  the  one  which  seems  to  me  to  come  the 
closest  is  what  is  known  as  the  "Denver  Mud"  case  {Dower 
Chemical  Manufacturing  Co.  v.  Lilley,  216  Fed.  Rep.,  869.) 

This,  of  course,  was  not  a  case  of  opposition  or  a  question 
of  registration.  It  did  not  involve  the  question  whether 
"Denver  Mud"  was  a  proper  trade-mark.  It  was  merely  a 
case  of  unfair  competition.  It  was  claimed  by  the  appellant, 
who  was  the  manufacturer  of  antiphlogistine,  that  if  a  cus- 
tomer should  go  into  ahnost  any  drug  store  in  almost  any  part 
of  the  globe  and  ask  for  "Denver  Mud"  he  would  be  handed  a 
can  of  antiphlogistine. 

It  was  specifically  held  that  the  term  "Denver  Mud"  was 
applied  by  the  public  to  plastic  dressings  before  antiphlogis- 
tine was  placed  on  the  market.  Under  this  state  of  facts  the 
conclusion  was  reached  that  the  owners  of  the  mark  "Anti- 
phlogistine" had  not  made  out  a  case  of  unfair  competition. 

In  the  case  at  bar,  however,  the  question  is  distinctly  pre- 
sented whether  oi^e  has  the  right  to  adopt  as  his  trade-mark 
the  popular  pseudonym  for  the  goods  which  he  sells.  The  an- 
swer must  be  in  the  negative. 

The  examiner  of  interferences  is  sustained. 

Thomas  Ewing, 

Commissioner. 
Aug.  14,  1917. 
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SCHEDULE  I. 

The  Coca-Cola  Company's  title  to  the  trade-mark  Coca- 
Cola  and  its  business. 

F.  M.  KoRiNsoN  testifiod: 

Page  of 
Record. 

347  I  came  to  Atlanta  in  December,  1885,  accompanied  by 
Mr.  1).  D.  Doe.  Messrs.  Pembc^rton,  Ed.  Holland,  D.  D. 
Doe,  and  I,  then  formed  a  stock  company  known  as  the 
Pemberton  Cliemical  Company.  He  (Pemberton)  put 
into  the  corpoi'ation  several  preparations  the  ])rincipal 
of  which  was  "Pemlierton's  Frencli  AVine  of  Coca,"  which 
was  a  patent  medicine  selling-  at  a  dollar  a  bottle,  and 
there  was  a  preparation  called  "Gingei-ine,"  "Indian 
Queen  Hair  Dye"  and  " Pemberton 's  Globe  Flower  Cough 
Syrup."  During  that  period  Dr.  Pemberton  was  con- 
tinally  experimenting  on  other  drinks  and  chemical  com- 
binations. 

We  commenced  inaking  what  we  called  "Coca-Cola"  in 
May,  1886.  I  was  assisting  in  tlie  manufacture  of  "Coca- 
Cola"  and  in  putting  it  on  the  nuirket  and  selling  it. 
Well,  tliey  continued  in  business,  I  suppose,  a  year  after 
tliat,  selling  these  various  preparations,  including,  after 
May,  1886,  "Coca-(^ola."  This  product  had  no  name 
in  the  beginning, — it  was  being  ex])erimented  upon.  Dr. 
Peml)erton  compounded  a  ])reparation,  it  was  taken  down 
to  Mr.  Venal)lc's  soda-fountain  for  the  purpose  of  trying 
it  to  ascertain  whether  it  was  something  the  people  would 
like  or  not,  and,  after  they  had  made  various  changes 

349  in  the  compound,  it  seemed  to  ])e  satisfactory  and  then 
the  question  came  up  with  reference  to  having  a  name  for 
it.  There  were  four  of  us  in  the  corporation  and  they 
agreed  to  sulmiit  four  names,  each  one  of  the  members 
submitting  a  name.    I  submitted  the  name  "Coca-Cola" 
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and  it  was  afterwards  adoi)to(l  and  used.  The  purpose 
of  this  drink  "Coca-Cohi"  Avas  to  use  it  at  soda-fountains 
as  a  beverage. 

After  being-  in,  perliaps,  something  like  a  year,  Doe 
sold  out  his  Chemical  Comiiany  interest,  surrendering 
his  stock  and  taking  the  printing  enterprise  and  carrying 
it  away  Avith  him.  I  do  not  know  as  anybody  came  in  im- 
mediately after  that,  l)ut  subsecpiently  a  man  by  the  name 
of  M.  P.  Alexander  came  in.  Well,  after  the  preparation 
had  been  on  sale  by  the  Pembei'ton  Company  for  possibly 
a  year — they  were  manufacturing  it  and  selling  it  as 
the  product  of  the  Pemberton  Chemical  Company — sud- 
denly Dr.  Pemberton  announced  he  had  secured  a  trade- 
mark on  ''Coca-Cola"  in  his  own  ])ersonal  name  and  that 
it  was  not  the  property  of  the  Pemberton  Chemical  Com- 
pany, and  that  he  had  sold  it  to  Lowndes  and  Venable,  I 
thought  he  had  no  right  to  sell  it,  as  I  regarded  it  as 
property  belonging  to  the  Pemberton  Chemical  Company, 
of  wliich  I  owned  one-fourth  interest ;  and  I  went  to  Judge 
350  Candler,  as  an  attorney,  to  see  if  he  did  not  think  I  could 
have  my  rights  maintained,  and  he  looked  into  the  mat- 
ter, investigated  it,  and  finally  came  to  me  and  said  Dr. 
Peml)erton  was  not  worth  anything — there  was  nothing 
that  was  tangil)le  in  sight — and  he  advised  me  to  drop  it 
and  give  it  up.  Thereupon,  1  immediately  went  out,  sold 
out  my  stock  to  \h'.  Pemberton.  After  that  I  did  not 
have  any  business  until  I  came  into  the  manufacture  of 
*' Coca-Cola"  again,  very  shortly  afterwards,  for  Walker, 
Candler  &  Company,  I  then  went  to  work  for  Walker, 
Candler  &  Company,  making  "Coca-Cola"  at  107  Mari- 
etta street,  Avhere  the  Pemberton  Chemical  Company  had 
been  all  through  their  history,  and  we  continued  to  manu- 
facture "Coca-Cola"  at  the  same  place,  but  it  was  taken 
away  from  there  temporarily.  That  is  the  only  thing  we 
manufactured  at  that  time. 
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AVc  continued  right  along  with  the  tools  and  appli- 
ances that  they  had  there  with  Walker,  Candler  &  Com- 
pany. 

We  used  there  the  same  appliances  that  had  been  used 
in  the  manufacture  before — brought  back  from  another 

351  place  that  form<'rly  belonged  to  the  Pemberton  Chemical 
Company, 

The  paper  ISfarked  "Plaintiff's  Exhibit  No.  67,"  with 
the  name  of  F.  M,  Robinson  on  the  bottom  of  it,  is  my 
signature  thereon.    I  witness  that  paper. 

Woolfolk  Walker  and  Mrs.  M.  C.  Dozier  signed  that  in 
my  presence. 

I  continued  th(^  manufacture  for  Walker,  Candler  & 
Company  as  long  as  they  together  owned  the  preparation. 
After  that  T  went  with  ^fr.  Asa  0.  Candler  in  his  drug 
store  and  the  materials  and  appliances  were  moved  to  the 
basement  of  his  drug  store — it  was  then,  I  believe,  63 
Peachtree  street,  it  is  not  the  same  number  now.  I  con- 
tinued the  manufacture  of  "Coca-Cola"  and  also  had 
charge  of  his  city  books  in  his  drug  stoi^. 

352  After  T  was  with  AValker,  CandlcM-  &  Company,  I 
remained  with  Asa  CJ.  Candler  continuously  until  the 
Coca-Cola  CV)m])any  was  formed.  No,  sir,  I  did  not  con- 
tinue in  charge  of  the  manufacturing  of  "Coca-Cola" 
except  for  a  short  time  under  Mr.  Asa  G.  Candler,  Avhile 
he  owned  it,  individually,  at  which  time  I  was  connected 
with  the  manufacturing  of  "Coca-Cola"  and  the  keeping 
of  the  city  books — Avliih*  he  was  in  the  drug  l)usiness. 
After  he  went  out  of  the  drug  business  I  was  the  adver- 

353  tising  manager.  Immediately  after  I  finished  my  work 
with  Asa  G.  Candler,  T  went  with  the  Coca-Cola  Company. 
I  held  the  office  of  Secretary  of  the  Coca-Cola  Company 
from  1892,  the  date  of  its  organization,  until  last  Febru- 
ary (1914),  twenty-two  years.  This  product  under  the 
name  "Coca-Cola,"  as  I  have    described    it,  has  been 
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known  and  sold  under  tlie  name  "Coca-Cola"  continu- 
ously from  188G  up  until  the  present  time. 

The  product  was  never  called  "Coca-Cola  Syrup  and 
Extract"  in  any  printing  of  any  kind.  He  never  had 
any  labels  printed  at  that  time  "Coca-Cola  Syrup  and 
Extract"  that  I  remember.  It  Avas  "Coca-Cola,"  nothing- 
else. 

354  I  originated  tlie  word  "Coca-Cola."  I  gave  part  of 
the  reasons  for  that  name  in  my  testimony  in  the  Patent 
Office. 

The  word  "Coca-Cola"  don't  explain  what  there  was  in 
it.  1  know  what  the  compound  is  and  was.  It  is  true 
that  might  have  been  one  reason  why  the  name  suggested 
itself  to  me,  was  because  of  the  fact  that  there  was  in  it 

355  the  properties  of  "coca"  leaves  and  of  "cola"  nuts  and 
that  may  have  been  one  reason  why  it  was  given  that 
name;  l)ut  the  object  in  giving  it  its  name  was  to  have  a 
name  to  be  advertised  by,  and  called  for,  and  things  of 
that  kind,  and  not  a  description  of  the  contents — there 
was  dozens  of  other  things  that  went  into  it  that  don't 
appear  in  the  name. 

356  I  was  out  for  a  month  or  such  matter  after  I  left  tlie 
Pemberton  Chemical  Company,  and  it  was  not  very  long 
until  this  Walker,  Candler  &  Company  started  up — I  don't 
think  it  was  more  than  a  month  that  I  was  out  entirely. 

358  AVhen  I  cpiit  the  Pemberton  Chemical  Company  and 
withdrew  from  it.  Dr.  Pemberton  did  not  contimu^  to 
manufacture  "Coca-Cola."  Before  I  left  it  was  taken 
away  to  Jacob's  drug  store,  I  think  it  was,  that  is,  Avhat- 
ever  they  had  for  the  purpose  of  manufacturing  "Coca- 
Cola." 

363  Dr.  Pemljerton  sold  the  Coca-Cola  1)usiness  to  Venalile 
&  Lowndes.  It  is  my  understanding  that  Venabl(>  & 
Lowndes    actuallv    took  the  l)usiness  over.     Pemberton 
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actiiall}"  delivered  tlic  material  for  manivfaeturiii<^  "Coca- 
Cola"  to  Venal )le  &  Lowndes, 
364  It  went  into  the  basement  of  Jacobs'  drui>-  store,  in 
Venable's  department  at  the  corner,  of  Marietta  and 
Peachtree  str(H'ts.  From  that  place  it  went  back  again 
to  107  Marietta  street  and  from  there  it  went  to  Asa  (1. 
Candler's  dru<>'  store,  ().')  Peachtree  street. 

S.  C.  DoRBs  testified: 

306  Tlie  first  "Coca-Cola"  I  ever  saw  was  in  the  spring  of 
1887.  I  was  then  in  the  shipping  departmcMit  of  Asa  G. 
Candler  &  C^ompany.  It  came  from  what  Avas  at  that 
time  107  Marietta  street.  In  my  visits  to  107  Marietta 
street  I  saw  Dr.  Pemberton,  Mr,  F.  ]\i.  Robinson,  Charlie 
PGml)erton  and  a  man  named  AValker. 

307-317  I  saw  advertising  of  "Coca-Cola"  in  1888  and  1889 
and  from  1890  Ihrongh  to  the  ])res(~nl  time  "Coca-Cola" 
has  been  contimiously  advertised  and  contiiiviously  inad(> 
and  sold. 

318  The  bnsiness  of  the  Coca-Cola  Company  consists  of 
the  manufacture  jnid  sale  of  a  b(>verage  known  as  "Coca- 
C^ola,"  which  it  has  lieen  maniifactnring  and  selling  since 
its  organization  in  1892.  Immediately  preceding  the 
Coca-Cola  C^omi^any  said  beverage  was  manufactnred 
by  Walker-Candler  &  Company— Asa  0.  Candler,  pro- 
prietor; and  immediately  jM'eceding  Asa  (}.  Candler,  pro- 
prietor, by  Walker-Caiuher  &  Company;  and  i)revions  to 
that,  by  Vonable,  Lowndes  &  Company,  I  believe,  or 
Venable  and  Lowndes — it  was  George  Lowndes  and 
Willis  Venable,  and  I  believe,  Mr.  AValker. 

I  was  in  Atlanta  all  the  time  during  1887  and  1888. 
Qnite  freqnently  I  went  down  to  the  place  on  Marietta 
street  where  "Coca-Cola"  was  mannfactnred  to  get  some- 
thing. TIk^  nnmher  of  the  honse  was  107.  The  equip- 
ment and  machinerv  which  Dr.  Pemberton  had  for  making 


6  S eh  e chile  I. 

this  stuff  consisted  of  a  copper  kettle  wliicli  held  forty 
p,alIoi'is  and  which  was  afterwards  turned  over  to  Mr. 
Asa  G.  Candler,  and  a  wooden  paddle. 

330  I  made  a  little  trip,  when  AValker,  Candler  k  Company 
owned  "Coca-Cola"  down  the  Georgia  railroad  for  them, 
and  Mr.  AValker  also  traveled  out  through  Alal)ama.  I 
knew  Mr.  AValker  cjuit(^  well,  and  they  had  an  okl-fash- 
ioned  Mathews  bottling  apparatus  in  a  shed  where  this 
107  Marietta  street  is,  and  some  of  the  goods  were  sold 
in  bottles  then.  The  co}iper  kettle,  which  I  mentioned  a 
while  ago  af-  having  been  delivered  to  x\sa  G.  Candler, 
came  from  107  Marietta  street  and  is  the  one  I  referred 
to  as  having  been  used  by  Dr.  Pemberton — it  is  tlie  one 
that  was  in  use  down  there  when  I  first  l)egan  going  down 
there. 

331  It  was  in  1888  when  that  forty  gallon  kettle  Avas  moved 
up  there  and  we  were  putting  up  this  ^'Coca-Cola"  in  red 
kegs.  When  I  was  with  them,  Mr.  F.  M.  Robinson  was 
doing  most  of  the  work.  When  I  moved  that  kettle  up 
from  Marietta  street  to  Peachtree  street  we  also  moved 
some  material  up  there  and  some  printed  matter — odds 
and  ends  of  advertising  matter — and  the  small  stuff  that 
had  been  gotten  out.  Just  everything  tliat  had  anything 
to  do  with  "Coca-Cola."  AVe  went  down  there  with  a 
one-horse  dray;  I  remember  the  incident  quite  clearly 
though  I  do  not  remember  the  date. 

Everything  that  had  been  used  down  there  we  moved 
to  the  basement  of  147  Peachtree  street — we  cleaned  the 
thing  out  and  took  it  to  147  Peachtree  street,  which  was 
the  address  of  A.  G.  Candler  &  Company,  wholesale  drug- 
gists. 
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"W.  E].  \'^.NABLE  testified: 

088  I  have  lived  in  Atlanta  since  January,  1867.  Fjxhil)it 
78  shows  the  sale  of  a  part  interest  in  Coca-Cola  from 
John  S,  Pemberton  to  (Jeorge  S.  T^owndes  and  myself, 
and  Exhibit  70  shows  the  property  tliat  was  turned  over 
to  us  when  we  purchased  the  interest  from  Pemberton 
Exhibit  80  shows  a  change  that  was  made  in  the  ()ri<2,inal 
agreement  between  Lowndes,  Pemberton  and  myself.  Ex- 
hibit 81  is  a  h'ttci-  that  I  wrote  to  the  Pemberton  Chem- 
ical Company  on  Ai)ril  11,  1887,  showing  my  use  and  sale 
of  Coca-Cola,  and  Exhibit    82    shows    the    sale    of    Mr. 

389  Lowndes  and  myself  to  Mi"s.  Dozier  and  AVoolfoik 
Walkc]-.  1  knew  Dr.  J.  S.  ]\'nil)ei't()n  and  1  knew  him 
well,  and  he  was  the  first  one  tliat  ever  ai)proaclied  me  in 
regard  to  the  drink  Coca-Cola.  At  that  time  I  could  not 
remember  the  name  Coca-Cola  and  had  to  write  it  ciown 
in  order  to  do  so.  After  Mr.  Lowndes  and  myself  pur- 
chased our  interest  in  Coca-Cola,  w(>  took  over  the  pro])- 
erty  described  and  commenced  tlie  manufacture  of  Coca- 
Cola,  and  when  we  sold  out  to  Woolfolk  Walker  and  Mrs. 
Dozier,  we  transferred  that  property  to  tliem.     I  manu- 

390  factured  the  Coca-Cohi  syrup  at  th(>  corner  of  Marietta 
and  Peachtree  street  in  the  basement  of  Jacob's  dr"ug 
store.  Ever  since  then  1  have  been  continuously  selling 
Coca-Cola. 

Geo1?ge  S.  Lowndes  testified : 

514  I  have  resided  in  Atlanta  since  1869.  I  knew  Dr.  Pem- 
berton in  a  business  way  and  socially.  We  boarded  at 
the  same  house,  and  I  purchased  with  Mr.  Venable  a  two- 

515  thirds  interest  in  the  Coca-Cola  business,  and  the  pur- 
chase as  shown  by  Exhibit  78  and  Exhibit  80  shows  the 
property  tliat  was  turned  over  to  "Sir.  Venable  and  myself 
by  Dr.  Pemberton.     Exhibit  96  was  addressed  to  me  and 
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was  a  request  for  some  money,  which  was  turned  over 
to  Dr.  Pemberton.  I  saw  Mr.  Venabk^  manufacture  Coca- 
Cola  and  that  was  at  the  corner  of  Peachtree  and  Mai'i- 
etta  streets.  After  the  sale  to  AValker  &  Dozier,  I  did 
not  see  the  property  any  more.  We  turned  over  any  ma- 
520  terial  that  we  had  on  liand  to  them.  The  stencil  that  is 
set  out  in  the  bill  of  sale  is  what  we  put  the  name  Coca- 
Cola  on  boxes,  barrels  and  kegs  with  and  which  we  used 
for  advertising  purposes. 

Joseph  Jacobs  testified : 

409  I  have  lived  in  Atlanta  thirty-six  years,  and  I  have 
known  of  Coca-Cola  nearly  ever  since  I  was  in  Atlanta, 
and  it  is  manufactured  by  The  Coca-Cola  Company.  I 
signed  Exhibit  76,  which  shows  the  sale  of  the  interest  of 
AValker,  Candler  &  Company  in  Coca-Cola  to  Asa  (r. 
Candler. 

Asa  G.  Candler  testified: 

372  Exhibit  73  shows  the  sale  by  J.  S.  Pemberton  of  his  re- 
maining one-third  interest  in  Coca-Cola  to  Walker,  Cand- 
ler &  Comi)any.  p]xhibit  74  shows  the  sale  by  Mrs.  Do- 
zier and  Woolfolk  Walker  to  me  of  their  rights  and  inter- 
ests  in   Coca-Cola.     Exhibit   75   shows   the   sale   of  my 

373  interest  in  Coca-Cola  to  The  Coca-Cola  Company.  1  knew 
Dr.  J.  S.  Pemberton  and  I  was  a  member  of  the  firms  of 
Walker,  Candler  &  Co.,  and  in  1892  I  formed  the  corpora- 
tion known  as  The  Coca-Cola  Company.  I  have  be^n 
president  of  that  company  since  its  organization  and  have 
been  actively  in  charge  of  its  business  and  tlie  business 
of  the  company  has  been  the  manufacturing  and  selling 
of  Coca-Cola,  and  which  said   products   has   been   exten- 

374  sively  advertised.  When  I  owned  the  Coca-Cola  individ- 
ually, F.  M.  Robinson  was  continually  with  me.     He  at- 
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tended  to  the  manufacture  and  as  far  as  I  can  recollect 
that  was  so  during-  the  time  I  was  a  member  of  the  tirm 
of  AValker,  Candler  &  Company. 

Attached  hereto  is  a  tabuhition  of  The  Coca-Cola  (Com- 
pany's title  as  shown  by  its  witnesses  with  the  excei)tion 
of  Mrs,  M.  C.  Doziei-,  who  was  a  witness  on  l)ehalf  of  the 
Koke  Companies,  and  whose  testimony  will  be  hereafter 
referred  to.  Here  also  is  shown  in  this  Schedule  the  ad- 
vertising and  sale  of  Coca-Cola. 

Foi"  the  convenience  of  tlie  court,  we  herewith  give  a 
summary  of  the  pages  of  the  recoi'd  and  the  names  of  the 
witnesses  who  testified  concerning  The  Coca-C\)ia  Com- 
pany's chain  of  title : 

Name  of  witness.  Record  Pag'*:^. 

S.  I).  Dobbs,  305,  30G,  318,  330,  322,  331,  332 

(Cross-examination)  327,  330,  331 
F.  M.  Robinson 

347,  348,  349,  350,  351,  352,  353,  3G3,  364 

(Cross-examination)  353  354,  355,  350,  358 

Asa  (I.  Candler  372,  373,  374 

AV.  E.  Venable  388,  389,  390 

•Joseph  Jacobs  409,  410 

George  S.  Lowndes  514,  515,  516 
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Exhibit  78. 


»»- tWierea*   Jo),n  S.Peniberlon,    of  the  City   of  Atlanta,,  in   the  County  of 

Pulton  and   State   of  Geor[;ia,  is    the   owner  of  a  foririula  for  Coea-Cola 
-     Syrup  ind  Sxtraet,  and  did,  on   t)ie  28th. day   ol   June   in87,  register  in  the 
'.     United  States   Patent   office   a  Label,  vinder   the    title  of  Coca-Cola  Syr- 
j    up  And  Extract,  Nuiabep  5272,  and 

■  Where&s  Willis   E.Venable  and  George  S. Lowndes, both  of   the  same  place, 
are  desirous    of  aequirinj;  an   interest   in  said   formula  and  registra- 
tions 

t 

I    Now  therefore,    TJ;is    Indenture  WITNESSETH,-    th.i.t  for   and   in  eonsidera- 
'    tion  of   the   sum  of   one  dollar   to  i:^e   in  hand  p. .id,  the  receipt  of  which 
r  Is   hereby   aeknov/ledt'ed,    as  well   as   in  eons iderc^-l ion  of  an  adv.-inee   op 
I    loan  of  $1200. no  without    interest, out  which  is    to  be  refunded   to  said 
'-    ianreta  »    Lowndes  ^  Venable  out  of  lay  share  of  profit   in  the  hereln- 

■  after  laentioned  business;  and  in  further  consideration  of  the  said 
Lowndes  •^  Venable  furnisliing  the  necessary  capital  to  c(\:.duct  said 
business  without   cha'-cinc  interest   therefor; 

I,  the  said  John  S.Peraberton,  do  hereby   sell   and   assicn  a  two-thirds 
intere»t  in  and  to  said   registered   labelto  the   s.tid  Willis  E.Venable 
and  George  S.Lowndes,  and    the  sole  richt   to  manufacture,    sell   and   con- 
•    trol  the  business   auid  use   the  s.aid   label  for  the  benefit    of   tiie  par- 
ties  concerned,  for  and  during;  the   full   teriu  of  said  rejiis  tration  or 
amy   renewal   thereof,    and  further  ajjree   to  furnish  said  Venable  and 
Lon'ndes   ail  knowiedje   ar/l   inf oiiaaticn  necessary   for   the  i!ianuf.t.eture  of 
the  said  Coca-Cola  Syrup  and  Extract. 

And  it   is   aijreed  by   and  between   the  parties   hereto   that  sa-id  Lov/ndes  \ 
{■.Venable   shall  alone   eoiiduct   the  business    oi   manufacturing  am)   sellins 
i-  said  Coca-Cola  Syrup  and     Extract  durine   the   terra  of  registration  of 
I    said  labe". 

!    It   is   further-  at;peed   that   they  shall   take  all   the  material  and  fixture 

:    s  lid  Pemberl.on  has   on  hand    that   can  be  used   in  the  laaiiufacture  of  Coca 

Cola  Syrup  and  Extract   for  the  bf^nefit  Of  said  bus i:-.ess, paying  the  sad 

Peiaberton   therefor  original  cost. 


J I  is  further  agreed  that  sai 
net  prolits  arising  frora  s  lid 
privilei^e   of  d-awir.;,   tl: 


shal]   receive  one- third  the 
,i    that  Jie   shall  have  the 
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Exhibit  79. 
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Exhibit  79. 


•^-f 


^V    c^;^^^^,    <^.^^   <^i»^^    /4v        al^^^jS 

i-  --.-^_„ <. ^^^^ r.  .A 


4^ 


.A 


14 


Schedule  I. 
Exhibit  80. 


i      Calobo  r  ic/vor  Gough  SuruD,  >  \       .  ft        ^ 

.       GINGERIXE.  '■         0'    y 


<o 


Xrk 


^tnuj-U.  £iOz^ 


Schedule  I. 
Exhibit  82. 


15 


Vri'i^ ., .  •.           •   .             : 

1 

■j 

("■■'' " 

.  ''  '' 

l^M^^^H 

I 

^H 

N  . 

nr:  It", 

^^^^^H 

•♦ J     • ,                       .J 

^^^1 

^^^^^^H 

•*•.  ■  i  -                 .-      1  ■    . 

kU 

^^^^^ 

^^^^^^^^1 

lJ             '      "' 

;  1 

HH| 

HRUB 

HBHEhk  .i.1 ' 

■ 

<^J^^ 

Tn 

PS:  ■ 

,             '1.!.,  0(    havfmxf 

^ 

f    fo:..  :»'.     '       ' 

•,      1  .••.•.     1  1 

'    - 

}.  1--   •  ' 

M^  '■■.'■■...  ■ 

i  ..  :     ■    ,  • 

I     ■ 

1 
1 

•      -• 

- 

I           0  ' 

_^. 

1 

m 

/» 

! 

' 

.dl 

16 


Schedule  I. 


ExniBiT  74. 


•«K»f('»*SK«:53»7(SK«eS.«-S'.-^?e!!E»,i'  5TMHI*SK»«^^'?aEl).'<ft2'     i'T-i 


^  '^^ 


*:.  <4  X  'f\    r  *,  vis?  T'R   K-  C'  » 


■■^■3 


,/tz  gL^-^^Ox-^-'- 


--^/x/zC/.y^^d^'^ 


Schedule  I. 


17 


^ 


EXTTIBIT   7H. 


/Tx^ 


/^C^Je^..~^^_j^f^ — a\y^^^~^ 


z:X^ 


/t  iM^tU. 


0    4 


(«-» 


18  Scliediile  I. 

Exhibit  67. 

r  <u'£</.-      ^  .  J'U.ulj.    M-6-t^    L^^^.f-^  '^'%^^-tA^ 


-*'     ,i^i--- 


( 


Schedule  I. 
Exhibit  75. 


IB 


:^'p-^^'-  Lir- 


20 


Schedule  I. 


Exhibit  76. 
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Advertising 


Racord 


May 

1886 
To 

Peinlicrton  ('hpniirnl  Co 

July 

8,    1887 
To 

W.  !•:.  Vrnalilo 

DiH-. 

14,    1887 

Woolfolk  Wnlkcr 

To 

(Woolfolk  \yiilkrr 
\V.  M.  Uoliiiiiiun 

Apr. 

14.    1888 

To 

Apr 

17,    1888 

F.  M.  Ilol.inBon 

AllR. 

T.I 
.30,    1KN8 

V.  M.  Itoliinmin 

1880 

V.  M.  Ilohiiiton 

1800 

K.  M.  ItoliiiiKoii 

Apr. 

T.;    1801 
To 

V.  .M.  Koliiimiiii 

l'cl>. 

22.    180J 

V.  M.  Uoliiimon 

1803 

The  (^ora-Coln  Co. 

IH94 

"        •        "      " 

|H0.^ 

"        "        "      - 

ISIMI 

"        "        "      - 

1S07 

-        "        "      " 

I.S08 

"        "        "      " 

ISOO 

"        "        •      • 

1000 

"        "        "      " 

ltM)l 

"        "        •      " 

1002 

"        "        •      " 

hkw 

-        •        "      ■ 

IIMM 

"        "        "      • 

10(>."1 

"        "        "      " 

IIXXI 

"        -        "      " 

1007 

■■        -        -      " 

lOON 

"        "        -      " 

1000 

«... 

1010 

"        "        "      " 

1011 

"        •        "      ■ 

1012 

"        ■        "      • 

1013 

•           a           a        a 

J.  8.  Pemherlon 

fj.  H.  Ppmborlon 
W.  K.  Wnablc 
(ipo.  a.  I..owndrii 
J.  .*<.  IVmlwrloii 
Woolfolk  Walkpr 
Mr«.  .\I.  ('.  Dozi.r 
Wiilk.r.  Ciui.llcr  A-  Co, 
Woolfolk  Witlki-r 
Mrtt.  .M.  C.  DoEipr 
Walkrr.  Cnnillpr  A  Co. 
Ami  (i.  Candlpr 
Woulfnlk  Walker 

I  Ml-.   M.  C.  Doricr 

/Wnlkc-r,  Ciuullcr  d'  Co. 

i.Xna  (i.  I'lunllcr 

(Walker,  Candler  &  Co. 

I  Ana  Ci.  ('andler 

]  Wnlker.  Candler  &  Co. 

\.\iia  (I.  Ciuidler 
.\nn  (i.  Candler 


The  ("oea-Cola  Co. 


The  Cora-Cola  ( 'o. 


107  Marietta  St.,  Atlanta,  Ga. 

Marietta  and  Peaehtrcc, 
Atliuita,  Cia. 

107  .Marietta  8t.,  Atlanta,  Ga. 
107  Marietta  St.,  Atlanta,  Ga. 
(13  P.'arhtrDe  St.,  Atlanta,  Ga. 

03  Pearhtrec  St.,  Atlanta,  Ga. 

63  Peaehtrcc  St.,  Atlanta,  Ga. 

63  IVarhtree  .St.,  Atlanta,  Ga. 
63  P.-aehtree  St..  Atlimta.  Ga. 

Atlanta,  Ga. 

Atlanta,  Cia. 


F.  M.  Itobinaon 
8.  C.  Dotiba 


I  348,  349, 


303 


W.  E.  Vcnablc 
Geo.  S.  Lowndes 


300,  515 
Mrs.  M.  C.  Dopier       1829, 

F.M.  Robinson        \  350.  .330 
S.  C  UobliR  / 


F 

M.  Robinson 

8 

C;.  Dobbs 

A 

G.  Candler 

F 

M.  Robinson 

8. 

C.  DobbH 

F 

M.  Robinson 

8. 

C,  Oobbg 

F 

M.  Robinson 

8. 

V.  Dobbs 

F 

M.  Robinson 

S. 

(V  Doblw 

I' 

M.  Robinson 

s. 

C.  Dobbs 

A. 

G.  Candler 

C. 

H.Candler 

Asa  G.  Candler 


350,351.  331,374 


352,331,374,  XK, 


25or30toMrh.,  IS87  .353- 


,„,„  fK\  70,  p.  3.52  A  307 

'"'•'  'll'Jt.71,p.  352 


I  ,!i.H         1 ,2.33    .307  &  Kx .  7 1 ,  p.  352 


125.05  to 

April  1,  1887 


173.90  Ex.  00,  p.  351 

Kx.  00,  p.  Ml 


Vor  Record  in  Part 
1887,    1888.    1S.S9 
1800,  1H91 


351,352,  .331 

1 

351,  3.>2,  331 

2,171 

351,352,331 

S.Wa 

351,352,331 

10,831 

.307  4  Kx.  71,p.  1>2 
.307  4  Ex.  71.  p.  Xi2 
307  4  Ex.71,p.  .^12 


Kx.  69,  p.  351 


.%-|,.3«X) 

307  A  Ex 

.71 

.P 

.352 

$      11,101.78 

307.308 

4S..V>I 

4S.127 

:in7 

A  Kx 

71 

P 

V>2 

12..305.12 

.307,308 

fa.<i;f:) 

61.:!;  ; 

n. 

.-    1  \ 

71 

p 

.^52 

14.538.14 

.307,308 

7l,47!t 

7i>.J  ' 

71 

p 

3.i2 

I7.744.2J 

307,  .308 

iiii.i'i.' 

117. !■ 

71 

P 

.^'>2 

23.117.58 

307.308 

ir,7.tisi 

l(i.i,  - 

71 

p 

3.52 

52.403.18 

307.308 

I'M  (II 

71 

P- 

3.V2 

43.857.62 

.307,  308 

2Sl.(i.  . 

,,       i      X 

71 

P 

352 

i<«..'nj.H3 

.307.  308 

370. S,. 

.Id,' 

A    l.v 

71 

P 

.352 

■  1  ■'):  '17 

307.30'! 

4(W.4II 

307 

A  Ex 

71 

P 

.352 

-   ,■.(11 

.307.  .308 

«77,.')1.'i 

:«)7 

■:n7 

A  Ex 

71 

P- 

.352 

,  ;  i  ^:^  70 
.ii.i,l<ll  10 
2S0.085  12 
366..W2.67 
48S..'i53.47 
.5.50.775.12 
fi2 1.077,70 
(175, 018  ..v.) 
8.53,320.13 
078,3-20.30 
1,182.257.20 

.307,308 
.307.  308 
.307.  .308 
.307.  3(K 
307.  .308 
.307,308 
.307.308 
.30;,  308 
307,308 
.307.308 
307.  30S 

G 

.707.822 

307 

1,186,210.30 

307,308 
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ADVERTISING  AND  SALES  OF  COCA-COLA. 

(a)  As  testified  to  by  the  witnesses  for  The  Coca-Cola 
Company: 

There  is  really  no  dispute  concerning  the  amount  and 
the  extent  and  method  of  the  advertising  of  Coca-Cola. 
It  is  shown  conclusively  that  Coca-Cola  is  sold  and  adver- 
tised extensively,  rot  only  in  every  state  in  this  Union, 
but  in  many  foreign  countries.  The  extent,  the  amount 
and  the  use  of  the  advertising  is  set  out  conclusively  in 
the  record.     See  the  following  testimony: 


li<'Cord 

Name  of  Witness. 

P;io"e. 

S.  C.  l)ol)l)s 

308-.".!  8 

(AVitli  this  wiliiess  tlio  dillVrciiL  si):'(*iiii('iis  of 

ad- 

vertisiii<j;  were  introduced.) 

F.  M.  Kobiiisoii  (Karly  ndvtM-tisins;) 

352 

St.  P^lino  ]\Iass('ii<2,alc' 

411,  +1:2 

Nick  I).  Chotas 

447 

(}.   A.  Harbour 

457 

T.  L.  .Tamos 

4G0 

Alcxaiulor  Cniicksliaiik 

4G3 

Chai'les  Kiiigsberry 

4f)5 

P.  IT.  Smith ^ 

468 

1).  G.  AVisc 

474 

J.  Y.  Roddiiig 

479 

Tj,  Ste])hens 

484 

John  Mehos 

511 

Clvdo  Park 

512 

a."  H.  ITpcliurch 

522 

Robert  Cliidsev 

558 

C.  G.  Peters 

654 

P.  A.  Capdau 

664 

W.  H.  Flowers 

676 

Albert  J.  I\Iiller 

680 

Fred  Schwartsenburg 

681 

R.  W.  Brown 

682 

T.  J.  Britton 

829 

See  generally  the  testimoiiv  of: 

D.  E.  Bolton 

407 

T.  L.  Boswell 

428 

T.  M.  Murphv 

502 

F.  C.  Peace 

706 

Sam  Friend 

848 
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SCHEDULE  II. 

KOKE  AND  DOPE  MEAN  COCA-COLA. 

The  following  is  an  excerpt  from  the  record  of  the  *^^es- 
timony  with  respect  tn  the  v/ord  Koke  as  an  abbrevia- 
tion of  the  name  Coca-Cola  and  Dope  as  a  nickname 
for  Coca-Cola  and  establishes  that  these  v/ords  are  short 
rames  used  by  purchasers  in  ordering  and  designating 
Coca-Cola. 

Geoege  Alfred  Hareour  (Roc,  45B),  Atlanta,  Goorf;ia, 
proprietor  of  Harbour's  Smoke  House;  lias  conducted 
a  soda  fountain  for  live  years  and  a  half: 

4-57  "Well,  almost  six  or  eight  people  out  of  ten  often  ask 
for  'Coca-Cola'  under  the  name  of  'dope.'  Yes,  sir;  I 
recognize 'dope'  as  a  nickname  for  '  Coca-Cola.'  *  *  * 
I  don't  know  that  I  ever  called  'Coca-Cola'  by  the  name's 
'koke'  or  'dope'  before  I  got  in  business — T  may  have. 
Of  course,  I  call  for  it  now  under  that  name  myself  and 
I  suppose  ever  since  I  can  remember  I  have  known  it  as 
'dope.'  However,  I  liave  noticed  it  more  since  I  have 
been  in  business  than  T  (^vei-  did  ])efore  because  I  have 
been  in  closer  contact  witii  it  now." 

I.  L.  James  (Rec,  4G0),  Atlanta,  Ga.,  drug  business: 

460  "I  have  heard  them  come  in.  and  ask  for  'Coca-Cola' 
by  asking  for  'dope'  and  'koke'  and  different  things. 
AVhen  they  ask  for  'dope'  and  'koke'  I  give  them  'Coca- 
Cola.'    I  understand  'dope'  and  'koke'  to  be  a  nickname 

461  for  'Coca-Cola.'  AVhy,  I  guess  I  have  heard  the  names 
'koke'  and  'dope'  as  nicknames  for  'Coca-Cola'  about 
five  or  six  vears. " 
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Alexander  Cruickshank   (Rec,  463),  Atlanta,  Georgia, 
cigars  and  soda  water;  five  stores: 

4613  "I  am  around  tlie  fountains  in  my  various  stores,  and 
have  been,  and  hear  people  asking  for  drinks.     I  have 

464  heard  them  ask  for  'Coca-Cola.'  They  use  a  number  of 
nicknames  in  asking  for  it.  'Dope'  is  the  principal  one,  I 
think.  Yes,  sir;  I  heard  the  word  'kokc.'  AVhen  a  man 
asks  for  'koke'  and  'dope'  I  understand  that  he  wants 
'Coca-Cola.'  I  regard  the  names  'koke'  and  'dope'  as 
familiarly  used  nicknames  for  'Coca-Cola.'  I  couldn't 
tell  you  positively  how  long  these  nicknames  have  been 
used;  to  my  certain  knowledge  th(\v  have  been  used  at 
least  eiglit  years.  They  are  very  connnonly  used  to  the 
extent,  I  should  judge,  tliat  sixty  i)er  cent,  of  the  people 
that  drink  'Coca-Cola'  call  it  by  a  nickname  of  some 
kind  or  other — 'Candh'i-'s  cocktail,'  'brick  from  the  Cand- 
ler building,'  'Candler's  highball,'  'dope,'  and  'koke.'  " 

CiiAHi.]:s  KiNGsnTRY  (Rec,  46,")),  Atlanta,  Georgia,  cigar 
and  soda  water  business: 

"  'Dope'  is  the  principal  name  that  is  used  in  calls  at 
my  fount  for  drinks,  and  '(.andler's  highball'  and  'give 
me  a  brick  in  the  Candl(>r  l)uilding' — all  that  kind  of  stuff. 
AVhen  ite()})]e  come  into  my  phice  of  business  and  call  f(n' 
'dope'  and  'koke,'  1  un.dei-sljind  them  to  mean  'Coca- 
Cola.'  Ever  since  I  hav(>  be(>n  in  business  they  have 
been  calling  it  by  that  wa\' — about  six  years." 

F.  If.  Smitpi  (Rec,  468),  Atlanta,  Ga.,  soda  water  busi- 
ness for  ten,  twelve  or  fourteen  years : 

468  "Oh,   yes,   whini   people   mean   'Coca-Cola'   they   use 

469  nicknames  and  slang  terms,  such  as  'dope'  and  'koke' 
and  'Candler's  whiskev,'  and  'Candler's  Highballs' — I 
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don't  know,  most  anything  you  can  think  of.  When  they 
ask  for  'dope'  or  'koke'  I  understand  tliat  they  mean 
'Coca-Cola,'  and  that  is  what  I  serve  them.  Half  of  the 
people  in  Atlanta  will  ask  for  'Coca-Cola'  hy  the  name 
of  'dope' — 'give  me  a  dope,'  half  of  them  will  say,  in- 
stead of  'Coca-Cola.'  I  recognize  the  words  'dope'  and 
'koko'  as  commonly  used  nicknames  for  'Coca-Cola.'  I 
drank  'Coca-Cola.'  I  used  to  ask  for  it  as  'dope'  and 
'koke' — everything  elsc^— it  has  bcnm  known  as  'dope' 
ever  since  I  have  known  'Coca-Cola.'  " 

De.  J.  D.   T.  Lawrence   (Rec,  470),  Atlanta,  Ga.,  soda 
fountain  for  nearly  ten  years : 

471  "I  hear  them  ask  for  'Coca-Cola.'  They  use  other 
terms  when  they  mean  'Coca-Cola.'  'Dope,'  T  think,  is 
the  biggest  word  they  use.  When  a  man  asks  for  'dope' 
I  give  him  '  CV:>ca-Cola.'  Well,  I  couldn't  tell  you  how 
long  'doi)e'  has  been  a  nickname  for  'Coca-Cola.'  Seems 
to  me  I  have  heard  it  ever  since  I  have  been  selling  'Coca- 

472  Cola' — six  or  seven  years,  anyhow.  *  *  *  jn^f^  j^ 
sort  of  nickname  I  always  looked  upon  it,  a  man 
drinking  a  'Coca-Cola,'  they  suppose  it  is  something  like 
coffee,  I  expect,  and  just  call  it  'dope.'  " 

Dr.  F.  F.  Langenfeldt  (Kec,  473),  manager  of  Palmer's 
drug  store,  Atlanta,  Ga. : 

473  "People  sometimes  ask  for  'dope'  and  "Coca-Cola.' 
I  have  occasionally  heard  them  ask  for  'koke,'  very  sel- 
dom though.  When  they  ask  for  'koke'  or  'dope'  I  give 
them  'Coca-Cola.'  Yes,  sir;  that  is  what  I  understand 
they  mean  by  those  expressions.  I  have  known  the  name 
'dope'  as  a  nickname  for  'Coca-C^ola'  ever  since  I  have 
been  in  Atlanta, — for  eight  years  I  have  hoard  people 
ask  for  it  that  Avay.  *  *  *  It's  a  nickname  just  like 
everything  else." 
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David  G.  Wise  (Rec,  474),  Atlanta,  Ga.,  for  five  years; 
keeps  two  retail  drug  stores : 

474  "There  are  nicknames  used  for  'Coca-Cola'  at  my 
soda  fountain — tliey  often  come  in  and  ask  for  'dope' 
and  'koke'  and  I  guess  that's  all.  When  a  person  conies 
in  and  asks  for  'dope'  and  'koke'  I  undei'stand  they  want 
'Coca-Cola.'  T  have  known  the  names  'dope'  and  'koke' 
ever  since  I  have  been  in  tlie  drug  business  here.  Yes, 
sir;  as  applied  to  'Coca-Cola.'  " 

W.  n.  Stova]x  (Rec,  47()),  in  tlic  so(hi  business,  Atlanta, 
Ga.: 

477  "When  people  come  into  my  store  and  ask  for  soft 
drinks  tliey  hardly  ever  call  for  'Coca-CoUi' — I  don't 
suppose  that  ten  per  cent,  of  them  ask  for  'Coca-Cola' — 
they  ask  for  'dope.'  Yes,  sir,  when  a  man  asks  for  'dope' 
I  understand  him  to  mean  '(^oca-Cola.'  *  *  *  'Dope' 
is  a  connnonly  used  nickname  for  'Coca-Cola'  in  At- 
lanta." 

J.  F.  Redding  (Rec,  478).  Atlanta,  druggist: 

479  "  'Coca-Cola'  is  asked  for  at  my  fount  by  other 
names,  such  as  'Asa  G. '  and  'shot'  and  'dope'  and  'koke,' 
and  those  names,  and  several  others.  When  a  man 
comes  into  my  fountain  and  asks  for  'dope'  and  'koke,' 
'Coca-Cola'  is  wliat  I  give  him.  Yes,  sir,  I  understand 
that  that  applies  to  'Coca-Cola.'  Those  names  have  been 
in  use  ever  since  1  have  been  dispensing  drinks." 

Charles  B.  Giardina  (llec,  480),  Atlanta;  soda  fountain 
and  cigar  business : 

480  "When  people  mean  'Coca-Cola'  they  call  'dope'  and 
sometimes  'koke'  in  callino-  for  it  at  mv  store.     When  a 
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481  man  calls  for  'koke'  or  'dope'  I  understand  that  he  wants 
'Coca-Cola,'  I  don't  handle  any  other  drinks  similar  to 
'Coca-Cola.'  *  *  *  Some  people  say  sometimes 
'give  me  a  'Coca-Cola'  and  they  drink  three  and  four 
times  a  day,  sometimes  twice  a  day  and  then  next  time 
they  come  in  and  say  'well,  give  me  a  'dope' — yon  see? 
It's  jnst  that  way." 

W.   A.   Medlock    (Rec,   482),   a   druggist  having   three 
stores  in  Atlanta : 

482  "I  don't  know  how  long  I  have  known  'Coca-Cola,'  I 
have  known  it  almost  since  it  came  out.  AVell,  I 
guess  I  have  been  drinking  'Coca-Cola' — I  think  I  can 
safely  say,  for  fifteen  years.  *  *  *  You  ask  if  peo- 
ple ever  use  nicknames  when  they  mean  'Coca-Cola'; 
well,  they  come  in  and  call  for  'Morning's  Aforning'  or 
'dope,'  about  the  only  nicknames  I  know  of.  When  a 
man  asks  for  a  'morning \^  morning'  or  a  'dope'  I  under- 
stand that  to  mean 'Coca-Cola. '  *  *  *  Q.  22.  Do  you 
regard  the  word  'dope'  as  a  familiarly  used  and  common 
nickname  for  'Coca-Cola'?    A.     Yes,  sir." 

Li;nton  Stephens  (Rec,  484),  Atlanta,  Ga.;  ten  years  a 
soda  dispenser : 

484  "I  have  known  the  drink  Coca-Cola  about  fifteen  years. 
*  *  *  Some  call  for  'Coca-Cola'  and  to  make  it  short 
they  call  for  'dope.'  I  believe  that  is  all  I  heard.  1  have 
only  known  the  name  'dope'  as  applied  to  'Coca-Cola' 
just  a  few  years.  When  they  ask  for  'dope'  they  ask 
for  'Coca-Cola,'  they  dori't  ask  for  any  other  drink  at 

485  ^11.  They  don't  say  'Coca-Cola'  because  it  is  too  long, 
they  call  for  'dope.'  Yes,  sir;  it  is  just  a  nickname  for 
'Coca-Cola.'  *  *  *  x  have  an  idea  why  people  and 
customers  use  the  word  'dope,'  they  don't  want  to  call 
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it  'Coca-Cola'  because  it  is  too  long,  possibly  that's  one 
reason  they  call  it  'dope' — because  that's  been  the  nick- 
name for  it  for  several  years — they  call  it  'dope'  and 
when  they  call  for  'dope'  they  don't  want  anything  but 
'Coca-Cola.'  " 

Georoe  Moore  (Rec,  JST),  Atlanta,  Ga.;  business  soda 
watcn-  supplies,  and  a  retail  place;  also  receives  tele- 
phone calls  for  drinks : 

"Yes,  sir;  I  know  th.'  names  people  use  when  they 
mean  to  call  for  'Coca-Cola.'  All  of  my  customers — I 
say  all  of  them  because  [  know  them  all  and  T  have  been 
there  eighteen  years  at  that  corner,  and  I  know  them 
all — when  they  want  'Coca-Cola'  they  call  'give  me  a 
"Dope".'  Sometimes  they  ask  for  'Koke'  or  'caffeine' 
and  'Candler's  nighl)all,'  they  mean  'Coca-Cola'  just 
the  same,  that's  what  they  want — just  a  nickname  they 
have  for  it — and  (n-en  myself,  I  am  ashamed  to  say  it, 
myself  the  l)oss — when  I  want  sometimes  a  drink,  I  say 
'give  me  a  "dope"  '  I  just  got  the  habit  of  it,  T  hate  to 
say  it,  but  1  do  it  a  good  many  times.  Oh,  I  have  known 
the  word  'dope'  as  a  nickname  for  'Coca-Cola'  a  long 
time,  since  IG  or  18  y<nn's  ago,  almost  since  I  have  been 
at  that  corner.  Q.  17.  Do  you  recognize  the  word 
'dope'  as  a  nickname  for  'Coca-C\)la' f  A.  Why,  yes, 
sir.  (^.18.  Do  your  customers?  A.  The  customers  do. 
They  don't  mean  nothing  but  a  'Coca-Cola'  for  a  nick- 
name for  'Coca-Cola,'  they  call  it  'dope 
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Pete  Yekge  (Kec,  488)  of  Atlanta,  Ga.,  cigars  and  soda 
water,  testified  that  he  had  known  of  "Coca-Cola"  for 
fourteen  years : 

489      "We  have  'Coca-Cola'  signs,  you  know,  but  people  call 
different   names,   you   know — call   it   'dope' — of   course, 
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wlion  t\iex  ^^y  'tlope'  we  know  they  want  'Coca-Cola,' 
you  know.  Well,  sometimes  the  1)oys  call  it  'Candler's 
highhall,'  but  not  as  much  as  they  do  'dope'  in  my  place. 
They  say  'dope'  seventy-five  times  and  'Coca-Cola' 
twenty-five  times.  I  understand  the  word  'dope'  to  mean 
'Coca-Cola.'  No,  T  never  hear  the  expression  'koke,'— 
just  'dope,'  you  know." 

W.  N.  TuMLiN  (Rec,  490),  of  Atlanta,  Ga.,  soda  fountain; 
has  operated  a  soda  fountain  for  about  ten  years : 

491  "They  use  various  names  such  as  'dope'  or  'koke'  or 
'Candler's  Highball.'  I  understand  tliem  all  to  mean 
the  same  thing — 'Coca-CoUi.'  Q.  lo.  State  whether  or 
not  from  your  experience  the  word  'dope,'  'Koke,'  and 
'Candler's  Highball'  are  familiar  nicknames  for  'Coca- 
Cola'  so  used  by  the  public  and  understood  by  the  trade. 
A.  It  is.  Well,  the  word  'doi)e'  as  a  nickname  for 
'Coca-Cola'  came  into  prevalent  use  about  sev(^n  or  eight 
years  ago.  T  suppose  seventy-five  per  cent,  of  my  trade 
would  designate  'Coca-Cola'  by  some  nickname.  Al)out 
sixty  per  cent,  of  that  seventy-five  per  cent,  would  he 
'dope,'  some  'kok(>'  and  some  'Candler's  Highball.'  " 

W.  A.  Haetman  (PiCC,  492),  173  Ashl)y  street,  Atlanta, 
Ga.,  in  the  cig'ar  and  soda  water  business;  has  known 
of  "Coca-Cola"  for  fifteen  or  sixteen  years: 

492  "You  ask  what  names  are  used  in  designating  'Coca- 
Cola'  at  the  fountains  I  have  been  to,  besides  'Coca-Cola'; 
well,  it's  called  'dope' — I  get  orders  over  the  telephone, 
'Send  me  a  "dope"  and  lime'  or  'A  "dope"  and  orange.' 
I  have  occasionally  heard  the  name  'koke'  used,  but  not 
very  nmch,  not  as  much  as  I  have  'dope.'  I  understand 
the  names  'dope'  and  'koke'  to  mean  and  apply  to  'Coca- 
Cola'  and  'Coca-Cola'  is  what  I  serve  in  response  to  such 
requests." 
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Dr.  T,  C.  Marshall  (Rec,  493),  Atlanta,  Ga.,  druggist, 
testified  that  ho  has  known  of '' Coca-Cola"  for  twenty 
odd  years : 

494  "The  other  names  tliat  are  u.^^ed  at  the  fountains,  that 
I  am  ac(|uainted  with,  in  calling  for  'Coca-Cola'  are 
'Coca-Cola,'  'dope,'  'koke,'  and  'shot  in  the  arm.'  I 
have  known  'dope'  ever  since  T  liave  been  serving  it. 
'Koke,'  thougli,  hasn't  l)een  used  l)ut  about  the  last  ten 
years  to  much  extent.  I  understand  the  names  'koke' 
and  'dope'  to  mean  'Coca-Cola,'  and  that  is  what  I  serve 
when  those  names  are  asked  for." 

J.  B.  Prendergrast  (Rec.,  49G),  druggist,  of  Atlanta, 
Ga.,  testified : 

49G  "You  ask  if  1  know  the  names  people  use  when  they 
mean  '(*oca-Cola';  well,  the  one  we  get  most  is  'dope.' 
When  a  man  asks  for  'dope'  at  my  soda  fountain  I  un- 
derstand that  he  means  'Coca-Cola'  and  always  furnisli 
'Coca-Cola'  on  such  calls.  Xo,  sir;  I  have  never  had  any 
one  to  liiiii  it  back  and  say  it  was  not  what  was  wanted. 
Yes,  sir;  1  have  heard  the  woixl  'koke"  as  a  nickname  for 
'Coca-Cola'  but  not  recently;  it  was  several  years  back 
they  used  that  a  good  dial.     It  meant,  as  applied  to  a 

497  soft  drink,  'Coca-Cola.'  Well,  as  far  as  I  remember  I 
have  heard  the  nickname  'dope'  as  a  nickname  for  'Coca- 
Cola'  at  least  ten  years.  All  that  time  we  considered  it  a 
nickname  for  'Coca-Cola.'  Q.  22.  You  consider  that 
as  a  definite  re(iuest  for  'Coca-Cola'?  A.  Y^es,  sir;  we 
get  it — we  get  calls  for  'Candler's  Highball,' 
'Candler's  "dope,"'  but  I  think,  though,  half  of 
them    call    for    'dope'    meaning    'Coca-Cola.'     *     *     * 

498  Irrespective  of  what  I  may  have  at  my  foun- 
tain I  consider  these  various  expressions,  'koke,'  'dope,' 
'Candler's  Highball,'  'brick  in  the  Candler  building'  as 
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definite  designations  of  'Coca-Cola.'  They  are  all  ex- 
pecting- 'Coca-Cola';  that  is  what  they  all  want;  we  never 
have  any  comment  of  any  kind  on  it;  they  were  always 
expecting  'Coca-Cola';  that  is  our  understanding  of  it. 
If  I  were  to  meet  a  friend  on  the  street  and  he  would 
say  to  me  'Let's  go  into  this  soda  fountain  and  have  a 
"dope,"  '  I  would  understand  that  he  was  talking  about 
'Coca-Cola,' — that  he  was  asking  me  to  have  a  'Coca- 
Cola'  with  him." 

G.  H.  Upchurch  (Rec,  521),  drug  business,  Mobile,  Ala.; 
president  and  manager  of  the  Bienville  Pharmacy, 
Inc. ;  in  the  drug  business  for  the  past  nine  years  in 
Mobile ;  before  that  in  Tuscaloosa,  Ala.,  and  Carroll- 
ton,  Ala.,  testified : 

522  "Now,  I  don't  know  that  I  can  relate  all  of  the  nick- 
names for  'Coca-Cola,'  but  the  two  most  frequent  are 
'koke'  and  'dope.'  Now,  I  couldn't  answer,  either,  as  to 
how  frequently  the  words  'koke'  and  'dope'  are  used  as 
nicknames  for  'Coca-Cola'  but  I  would  say  the  larger 
per  cent,  of  the  time — that  is,  the  larger  per  cent,  of  the 
calls  come  under  the  head  of  'dope'  or  'koke,'  or  some 
nickname.  When  a  man  comes  into  my  store  and  asks 
for  a  'dope'  or  a  'koke'  oi-  says  '(Jive  me  a  "dope,"  '  or 

523  'Give  me  a  "koke,"  '  I  understand  that  he  mans  'Coca- 
Cola'  and  supply  'Coca-Cola' — those  are  my  instructions 
to  all  the  men  at  the  fountain.  No,  sir;  I  have  never 
known  of  any  instances  where  the  purchaser  has  re- 
jected 'Coca-Cola'  saying  it  was  not  what  he  wanted 
when  we  served  it  in  res])onse  to  such  requests  for 
'dope'  or  'koke';  on  the  contrary  I  have  frequently  asked 
the  question  as  to  what  they  mean  and  invariably  they 
state  'Coca-Cola.'  Well,  I  don't  know  exactly  how  long 
the  nicknames  'koke'  and  'dope'  have  been  applied  to 
'Coca-Cola'  but  I  expect,  as  I  stated  in  my  letter,  nine 
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or  ten  years,  and  I  expect  longer  than  that,  but  I  think  I 
can  safely  say  nine  or  ten  years  to  my  own  knowledge. 
530  *  *  *  The  two  names  'dope'  and  'koke'  are  insep- 
arably connected  in  my  association  with  'Coca-Cola' — • 
in  my  estimation  they  mean  'C()ca-CV)la.'  *  *  *  You 
say  you  suppose  that  when  I  first  heard  the  word  'dope' 
or  'koke'  applied  to  'Coca-Cola'  that  I  thought  it  was 
because  it  had  cocaine  or  some  extract  of  cocaine  in  it; 
well,  I  didn't  know  wliy  it  was  called  that.  The  only 
thing  T  knew  it  was  a  nickname  for  'Coca-Cola.'  " 

Dave  S.  Bauer  (Rec,  533),  has  been  a  retail  druggist  in 
Mobile,  Ala.,  for  twenty  odd  years.  During  that  time 
has  handled  and  dispensed  "( V)ca-Cola": 

534  "I  have  heard  '(\ica-Cola'  named  'd()})e,'  'koke'  and 
other  names.  I  think  |)eoi)le  use  nicknames  for  'Coca- 
Cola'  more  so  than  they  call  for  'Coca-Cola.'  *  *  * 
You  ask  how  long  1  have  known  the  nickname  'koke'  and 
'dope'  familiarly  applied  to  'Coca-Cola';  seems  to  me 
always,  since  I  havo  been  around  the  soda  fountain,  25  or 
26  years — 24  yeai's  to  be  exact." 

E.  B.  Albrioht  (Rec,  545),  a  druggist  of  Mobile,  Ala. 
Member  of  the  firm  of  xVlbright  &  Wood,  who  operate 
two  stores,  testified: 

545  "I  know  of  nicknames  for  'Coca-Cola,'  that  are  com- 
monly used;  namely,  'dope.'  Well,  I  have  heard  of 
'koke'  yes,  sir,  but  not  as  frequently  as  'dope.'     *     *     * 

548  Why,  I  should  say  I  have  known  the  nicknames  'koke' 
and  'dope'  to  be  applied    to    'Coca-Cola'    about    eight 

549  years — eight  or  ten  years.  I  know  that  I  drink  'Coca- 
Cola,'  and  have  for  years,  and  did  before  I  went  in  busi- 
ness on  my  own  account,  and  when  I  went  into  a  place 
and  asked  for  'dope'  I  expected  'Coca-Cola.'     *     *     * 
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When  a  man  calls  for  'dope'  without  expressing  an}"- 
thing-  else,  I  would  think  he  wanted  'Coca-Cola.'  I  don't 
know  why,  but  it  has  just  been  customary  at  soda  foun- 
tains— at  our  fountain.  No,  sir;  it  was  not  because 
'Coca-Cola'  was  recognized  as  having  some  element  of 
550  cocaine  in  it,  or  some  'dope'  in  it.  I  have  not  heard  it 
called  'koke'  as  often  as  'dope.'  I  very  seldom  ever  hear 
it  called  'koke'  any  more.  No,  sir;  'koke'  did  not  pass 
out  of  general  use  long  ago;  I  hear  it  occasionally  now. 
The  word  'dope'  is  used  frequently,  even,  possibly,  as 
many  times  as  'Coca-Cola,'  but  the  word  'koke'  is  used 
very  infrequently. ' ' 

George  L.  Seibeet  (Rec,  551),  soda  dispenser  for  Dave 
S.  Bauer,  the  druggist  in  IMobile,  testified: 

552  "You  ask  if,  from  my  experience  as  a  soda  dispenser, 
I  have  formed  any  opinion  as  to  the  meaning  of  the  words 
'koke'  and  'dope';  well,  the  only  way  I  can  say,  it  vrould 
be  more  of  a  nickname  for  '  (^oca-Cola. '  When  people 
want  that,  they  think  of  it  quicker  and  it's  more  of  a 
nickname  for  it,  too,  because  anyl)ody  coming  in  there — 
I  have  seen  it  quite  often  happen — and  asking  for  'koke' 
or  'dope,'  they  go  to  ask  you  al)out  Candler  in  Atlanta, 
telling  you  how  he  got  rich  off  of  it,  and  the^^  call  for  a 
'koke'  at  the  same  time  and  then  they  will  tell  you  about 
it;  therefore,  they  mean  'Coca-Cola'  when  they  come  in 
and  ask  for  it.  *  *  *  The  word  'dope'  has  no  mean- 
ing to  me  except  'Coca-Cola,'  that's  all.  I  have  never 
heard  it  used  in  any  other  way  at  a  soda  fountain.  Yes, 
sir ;  it  has  a  meaning.    I  understand  it  to  mean  generally 

553  'Coca-Cola.'  When  you  ask  me  or  anybody  else  for 
'dope'  you  get  'Coca-Cola'  down  at  Bauer's  drug  store. 

554  *  *  *  The  words  'koke'  and  'dope'  are  used  inter- 
changeably, one  as  much  as  the  other — both  used  as  a 
nickname  for  'Coca-Cola.'  " 
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R.  W.  Eli^iott  (Rec,  562),  who  is  in  charge  of  the  Van 
Antwerp  drug  store  soda  department,  in  Mobile,  testi- 
fied that  he  had  known  of  ''C'oea-Cola"  for  fourteen 
years : 

563  "Q.  18.  State  Avhat  the  facts  may  be  in  respect  to  the 
words  'koke'  and  'dope'  being  commonly  used  as  nick- 
names for  'Coca-Cola.'  A.  Well,  they  are  commonly 
used  as  nicknames  for  'Coca-Cola.'  I  have  known  these 
words  'koke'  and  'dope'  being  used  as  nicknames  for 
'Coca-Cola'  ever  since  I  have  been  working  around  soda 
fountains,  about  12  or  13  years.  *  *  *  These  people 
Avho  came  in  to  drink  'Coca-Cola'  in  our  place  ask  for  it 
under  different  names;  they  ask  for  it  under  'Coca-Cola' 
—I  have  heard  them  ask  for  it  under  'dope' — T  have 
heard  them  ask  for  a  'koke' — I  have  heard  them  call  for  a 
'shot  in  the  arm,'  meaning  'Coca-Cola,'  and  I  have  also 
heard  them  call  for  'morphine  coctails,' — a  good  many 
nicknames,  all  meaning  'Coca-Cola,'  they  are  all  satis- 

-    fied  when  we  give  them  'Coca-Cola,'  we  never  hear  any 

564  complaint.  There  is  no  way  of  getting  at  the  proportion 
of  people  who  ask  for  'Coca-Cola,'  using  the  name  'Coca- 
Cola,'  I  don't  think.  A  customer  will  come  in  to-day  and 
call  for  'Coca-Cola'  and  to-morrow  he  will  nickname  it." 

I.  V.  Wood  (Kec,  566)  of  the  firm  of  Albright  &  Wood, 
druggists  of  Mobile.  Operate  two  stores.  Has  knowTi 
"Coca-Cola"  for  al)out  twenty  years: 

566  "I  have  heard  the  words  'dope'  and  'coke'  used  as 
nicknames  for  'C^oca-Cola.'  I  have  known  them  to  be 
used  as  nicknames  for  'Coca-Cola'  practically  as  long  as 

570  I  can  recollect  the  name  'Coca-Cola.'  I  claim  'dope'  has 
two  meanings:  It  is  a  slang — 'the  dope  on  horse  races,' 
'the  dope  on  the  baseball  game'  and  different  things; 
but  when  a  man  comes  to  the  prescription  department,  I 
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would  think  that  he  waiitcHl  a  narcotic  if  he  called  for  a 
'dope.'  If  he  went  to  a  soda  fountain  I  would  naturally 
think  he  wanted  'Coca-Cola.'  *  *  *  i  can't  exactly 
recollect  that  I  was  shocked  that  he  wanted  'dope'  the 
first  time  T  heard  a  man  call  for  'dope,'  because  it  has 
been  a  common  expression  of  the  word,  used  for  a  sub- 
stitute for  the  word  'Coca-Cola' — as  a  nickname — I  don't 
know  which  you  might  call  it — since  I  have  been  big 
enough  to  know  anything — I  have  been  working  in  drug 
571  stores  since  I  was  ten  years  old.  *  *  *  You  ask  if 
you  are  to  assume  that  the  customer  who  come  in  never 
use  the  word  'Coca-Cola'  but  always  call  for  either  'dope' 
or  'koke';  well,  you  can  watch  a  customer,  sometimes  he 
will  come  in  and  ask  for  'Coca-C^ola'  and  possibly  the  next 
day  he  will  call  for  'dope'  and  the  next  day  he  will  call 
for  'koke.'  I  find  the  average  'Coca-Cola'  drinkers  are 
liable  to  call  for  it  under  either  one  of  these  three  names. 
I  will  say  that  there  isn't  twenty-five  per  cent,  of  our 
customers  that  uses  the  correct  name  for  'Coca-Cola.' 
Possibly  twenty-five  per  cent,  of  my  trade  use  the  correct 
name  and  about  seventy-five  per  cent,  of  my  trade  will 
call  it  'dope'  or  'koke.'  " 

George  S.  Morse  (Rec,  645),  buyer  of  the  Economy  Drug 
Store  in  New  Orleans,  testified : 

646  "You  ask  if  people,  when  they  mean  'Coca-Cola,'  in- 
variably use  the  name  'Coca-Cola'  or  if  they  have  other 
expressions;  oh,  sometimes  they  use  other  expressions. 
They  usually  ask  for  a  'dope'  or  'koke.'  When  a  person 
comes  into  our  fountain  and  asks  for  a  'koke'  or  a 
'dope'  we  understand  tha^  he  means  'C^oca-Cola,'  and  we 
furnish  'Coca-Cola,'  in  response  to  such  requests." 
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C.  G.  Peters  (Roc,  653),  druggist  in  City  of  New  Orleans 
for  twenty-eight  years,  operated  soda  fountain  in  con- 
nection with  his  l)usiness  for  same  period,  handhng 
''Coca-Cola"  for  eighteen  or  twenty  years: 

654  "When  peoph'  want  'Coca-Cola'  most  of  them  ask  for 
'Coca-Cola.'  Som(»  ask  for  'koke'  and  some  for  'dope,' 
*  *  *  You  ask  how  long  I  have  known  the  names  'dope' 
and  'koke'  to  l)e  uscmI  as  nicknames  for  *(^oca-Cola'; 
lately, — I  can't  tell  exactly,  might  be  seven  or  eight  years, 
might  be  longer." 

Pierre  August  Capdau  (Rec,  664),  a  pharmacist,  for 
thirty  years  in  the  drug  business  in  New  Orleans,  fa- 
miliar witli  "Coca-Cola,"  having  handled  it  off  and  on 
for  maylie  twenty  or  tw(Mity-five  years: 

665  "You  ask  nn^  to  state,  when  people  order  'Coca-Cola'  at 
my  fountains,  wliat  names  they  use  to  indicate  that  they 
mean  'Coca-Cola,'  and  Avant  that;  some  will  say  'give 
me  a  "koke"  '  and  some  otheis  will  say  'give  me  a 
"dope,"  '  and  still  others  will  say  'give  me  some  drug' 
— they  all  use  a  humorous  expression,  or  a  slang  expres- 
sion, and  it  always  indicates  the  one  thing — and  that  is 
'Coca-Cola.'  " 

0.  P.  Bland  (Rec,  670),  has  soda  water  and  ice  cream 
business  in  New  Orleans  and  handles  "Coca-Cola": 

670  "Yes,  sir;  people  coming  to  my  place  of  business  use 
other  names  besides  'Coca-Cola'  in  calling  for  'Coca- 
Cola,'  such  as  'koke'  and  'dope.'  I  understand  those 
names  to  apply  to  'Coca-Cola.'  " 
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H.  W.  Flowers  (Rec,  67G),  rosident  of  New  Orleans,  em- 
ployed as  dispenser  at  the  soda  fountain  of  Capdaii, 
druggist,  in  this  line  of  work  for  six  or  seven  years: 

676  "1  have  heard  the  names  'dope'  and  'coke.'  If  a  man 
comes  to  my  soda  fountain  and  asks  for  'dope'  or  'coke' 
I  understand  that  he  wants  'Coca-Cola.'  Yes,  sir,  that 
is  applied  to  'Coca-Cola,'  generally." 

E.  W.  Brown  (Rec,  681),  lives  in  New  Orleans,  formerly 
in  Vicksburg,  Mississipj)!;  in  tlie  soda  water  business: 

681  "I  have  heard  the  names  'koke'  and  'dope'  used  at  our 
fountain.  They  apply  to  'Coca-Cola,'  that's  what  we 
generally  give  them  ^^'hen  people  use  that  nickname;  they 
hardly  ever  call  for  'Coca-Cola,'  they  say  'dope'  or 
'koke,'  somethink  like  that." 

Fred  Schwartzenburg  (Rec,  680),  managing  Katz  & 
Besthoif's  soda  fountain,  New  Orleans;  lias  been  serv- 
ing "Coca-Cola"  for  several  years: 

681  "You  ask  what  names  are  used  at  our  fountain  in  call- 
ing for  'Coca-Cola,'  'dope'  and  'koke' — any  name  that 
they  think  we'll  understand  that  they  want  'Coca-Cola.' 
When  they  use  these  various  names  I  understand  that 
they  want  'Coca-Cola'  and  that  it  applies  to  'Coca- 
Cola.'  " 

Albert  J.  Miller  (Rec,  679)  in  the  confectionary  l)usi- 
ness  in  New  Orleans,  serves  "Coca-Cola,"  has  been 
handling  it  over  five  years,  known  it  fifteen  or  eighteen 
years : 

680  "We  have  calls  at  our  fount  for  a  drink  under  the  name 
of  'Koke.'  When  a  person  calls  for  a  drink  of  'koke' 
I  understand  that  they  mean  'Coca-Cola'  and  I   serve 
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'Coca-Cola'  wlion  tlicy  ask  for  it.     They  ask  for  'koke,' 
and  'do])(','  too,  tliat's  a  nickiiaino." 

Cecil  V.  Rogers  (Kcc,  7.')5),  druggist,  Dallas,  Texas; 
lias  been  in  drug  business  about  twenty-three  or  twen- 
ty-four years : 

735  ''You  ask  me  to  state  if  T  know  the  expression  used  by 
my  customers  at  my  soda  fountain,  which  T  understand 
to  be  a  request  for  the  product  of  the  Coca-Cola  Com- 
pany; well,  they  come  in  and  call  for  it^I  have  had  them 
come  in  and  call  for  a  'dope'  or  call  for  a  'coke' — they 
very  often,  in  fact  more  ()ft(>n,  call  for  a  'coke';  they  Avill 
come  in  and  say  'give  me  a  "coke,"  '  just  abbreviate  it. 

736  *  *  *  You  ask  how  long  I  have  known  people  to  ask 
for  'Coca-Cola'  under  the  name  of  'coke';  I  think  it 
would  be  conservative  if  I  said  15  or  16  years,  during 

738  which   i)ei'iod   they   have   calh^l   foi"   it    under   the   name 

739  'dope,'  l)ut  tiiat  is  not  as  frequently  as  'coke,'  though. 
'Coke'  is  the  word  they  use  more  frequently  than  any 
other  name  I  have  known  it  to  go  under.  *  *  *  rp^^^ 
first  time  I  ever  heard  it  called  'dope'  I  asked  them 
'what  do  you  mean  l)y  "give  me  a  dope?"  '  They  had 
some  })luml)ers  and  electricians  right  near  my  store  and 
one  of  them  said  'give  me  a  dope.'  I  said,  'What  do  you 
mean?'  and  he  said  'Coca-Cola,'  but  I  hadn't  heard  that 
under  that  name." 

Jacob  Sciirodt  (K(t.,  740),  druggist,  Dallas,  Texas: 

740  "You  ask  if  wlien  jx'oplo  at  our  store  come  in  tliey  in- 
variably use  the  name  'Coca-Cohi,'  or  if  there  are  other 
words  used  to  indicate  what  they  want;  sometimes  they 
call  for  a  'dope,'  sometimes  some  of  them  ask  for  'coke,' 

741  some  of  tliem  for  'a  shot  in  the  arm.'  Some  of  them,  very 
few  of  tliem,   say  'Coca-Cohi.'     When   a  man   asks   for 
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'dope'  or  'coke'  we  usually  repeat  back  to  him,  'Coca- 
Cola'?  Ever  since  I  have  been  in  the  drug  business  L 
have  gotten  in  the  habit,  in  fact  I  try  to  train  all  my  help, 
that  whenever  a  customer  asks  for  anything  in  the  store 
to  repeat  the  name  back  to  them  as  they  understand  it 
and  if  there  is  a  mistake  they  catch  it  before  it  gets  any 
further,  and  I  do  same  thing  at  the  soda  fountain^  If  a 
man  says,  'Give  me  a  dope,'  I  have  the  boys  say,  'Coca- 
C^ola'?  When  he  says,  'Give  me  a  dope'  or  a  'coke'  we 
tell  them  we  haven't  got  it  because  we  don't  serve  any- 
thing else  but  'Coca-Cola'  along  that  line.  No,  sir;  in 
response  to  the  question  that  I  have  just  stated  the  dis- 
pensers ask  the  customers — those  who  ask  for  'dope' 
and  'coke,' — I  have  never  had  them  say  that  it  was  not 
'Coca-Cola'  that  was  wanted.  You  ask  how  long  I  have 
known  the  word  'coke'  as  a  short  name  for  'Coca-Cola' — 
oh,  for  years;  I  am  not  certain  how  many  years  it  has 
been.  The  word  'coke'  has  been  used  for  'Coca-Cola'  to 
say  definitely  it  would  be  almost  impossible ;  I  have  known 
743  it  eighteen  years,  at  least.  *  *  *  ^q^  ^s  a 
result  of  my  training  my  custom  is  not  getting 
out  of  the  habit  of  using  the  nickname  and  getting  the 
regular  name — that  are  just  as  bad  as  they  have  always 
been  and  if  anything,  worse,  because  they  know  that  we 
know  what  they  want.  My  regular  customers  that  drink 
'Coca-Cola'  all  the  time  say,  'Give  me  a  coke,'  where 
they  mean  'Coca-Cola';  well,  I  know  what  they  want,  and 
they  know  that  I  know  it,  too.  *  *  *  Yes,  sir ;  I  have 
had  purchasers  come  into  my  store  and  ask  for  'dope' 
that  I  was  not  acquainted  with  and  have  had  my  dis 
pensers  ask  them  what  they  meant.  No,  sir;  they  did  not 
say  anything  other  than  'Coca-Cola.'  " 
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Charles  K.  Smith  (Koc,  746),  Dallas,  Texas,  drug  busi- 
ness about  fifteen  years : 

746  ''They  have  different  names  for  it.  A  felle^w  will  call 
it  'coke,'  'dope';  some  fellows  come  in  and  say,  'Give  me 
a  shot  in  the  arm.'  AVell,  of  course,  wlien  they  ask  for  it 
by  those  names  I  would  naturally  think  they  wanted 
'Coca-Cola'  and  liave  always  served  them  'Coca-Cola.'  " 

J.  W.  Arrant  (Rec,  748),  in  cliarge  of  the  Southland 
Drug  Store  soda  fountain,  Dallas,  Texas;  in  the  dis- 
pensing business  a  litth^  over  eight  years: 

748  "I  am  familiar  with  the  names  which  customers  apply 
to  'Coca-Cola'  in  asking  for  it.  They  call  for  it  under 
the  names  of  'coke,'  'dope,'  'shot' — mostly  ask  for  'coke' 
when  they  come  up  to  the  fountain.  When  they  do  so  I 
ask   them   wliat   they   mean    and   tliey   say    'Coca-Cola.' 

749  *  *  *  Something  like  a  mouth  ago  I  jput  on  a  dis- 
penser's test  at  the  reciuest  of  a  representative  of  the 
Coca-Cola  Company.  That  test  continued  something  like 
a  da}'  and  a  lialf  or  two  days.  About  ninety  per  cent,  of 
the  people  called  for  'coke.'  I  would  ask  them,  'What 
do  you  mean  when  you  say  "coke"?'  They  would  say, 
'Coca-Cola.'    Not  one  of  them  answered  that  question  dif- 

750  ferently.  *  *  *  Yes,  sir;  these  people  I  was  asking 
the  question  of  the  other  day  thought  I  was  putting  up  a 
joke  on  them;  or  they  would  ask,  'What  are  you  trying  to 
do?'  and  I  said,  'There  has  been  a  drink  made  here  in 
Dallas  called  "Koke"  and  they  want  to  know  if  you  want 
' '  Koke  "  or  "  Coca-Cola. ' '  '  They  said, '  Hell,  no,  we  want 
"Coca-Cola."  '  " 
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A.  M.  TiMMs  (Rec,  752),  soda  man  Owl  Drug  Company, 
Dallas,  for  ten  or  twelve  years : 

752  "We  have  had  people  ask  for  it  different  ways,  some 
ask  for  'coke'  you  know,  some  'Coca-Cola,'  some  would 
ask  for  'dope,'  you  know.  When  a  man  asks  for  'coke' 
or  'dope'  I  understand  that  he  means  'Coca-Cola';  I  gen- 
erally ask  him,  'Coca-Cola?'  and  he  says,  'Yes.'  I  have 
been  asking  people  that  question  ever  since  the  last  couple 
of  weeks.  A  man  asked  me  to  put  that  test  on  and  I  have 
been  doing  so  ever  since.  Before  that  I  just  gave  them 
'Coca-Cola.'     I  have  never  had  'Coca-Cola'  rejected  as 

753  not  what  was  asked  for.  I  have  known  the  name  'coke' 
to  be  used  as  a  nickname  for  '(.^.oca-Cola'  ever  since  I  have 
been  working  in  the  business.  In  other  words,  about  ten 
or  twelve  years,  something  like  that.  They  asked  for 
'coke,'  'needle,'  and  all  like  that;  I  didn't  pay  much  at- 
tention to  it.  .  When  a  person  uses  these  expressions  I 
ask  him  and  he  says  'Coca-Cola'  every  time.  You  ask  if 
I  understand  that  'coke'  and  'Coca-Cola'  are  equivalent 
and  mean  the  same  thing;  well,  when  they  ask  fo^r  'coke' 
they  always  mean  'Coca-Cola,'  that's  what  they  mean." 

James  F.  Rogers  (Rec,  754),  drug  business  at  the  South- 
land Hotel : 

"My  observation  has  been  during  the  fifteen  years  1 
have  been  in  business,  that  'Coca-Cola'  is  called  for  un- 
der the  names  'coke,'  'dope'  and  'shot' — I  believe  those 
are  the  most  frequent  names — 'coke,'  however,  is  the 
most  frequently  called  for;  it  is  called  for  by  fifty  per 
cent,  of  our  customers  now;  they  call  it  'coke'  meaning 
'Coca-Cola.'  " 
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C.  D.  Kingston  (Rec,  790),  druggist,  Dennison,  Texas: 

790  "The  name  'Coca-Cola'  is  not  invariably  used  in  full 
by  people  who  consume  'Coca-Cola'  at  my  fountain.  Some 
ask  for  'Coca-Cola,'  some  'coke,'  some  'shot  in  the  arm,' 
some  'dope.'  When  a  man  asks  for  'coke'  I  understand 
that  he  means  'Coca-Cola'  and  'Coca-Cola'  is  what  I 
supply.  I  have  never  had  it  rejected  on  the  ground  that 
it  was  not  what  was  asked  for.  I  don't  know  how  long 
I  have  known  these  words  'coke,'  'dope,'  'shot  in  the 

791  arm,'  etc.,  to  be  used  as  nicknames.  It  has  been  so  long  I 
have  never  paid  any  attention.  It  has  been  pretty  near 
ever  since  I  have  been  selling  'Coca-Cohi,' — for  five  or 
six  years — ever  since  I  had  a  fountain." 

R.  L.  AsBELL  (Rec,  756),  soda  dispenser  for  Cecil  Rogers, 
Dallas,  drug  stores;  worked  before  that  at  Dimitri 
Minich;  before  that  at  Britton's  drug  store;  ])efore 
that  at  Brown  &  Allen's,  and  Cone's,  Atlanta: 

756  "At  the  various  places  that  I  have  operated,  people 
say,  to  indicate  to  me  that  they  mean  'Coca-Cola,'  they 
will  ask  for  'dope'  and  some  places  they  call  it  'coke.' 
In  Dallas  the  most  connnon  name  is  'coke.'    In  response 

757  to  a  request  for  'coke'  I  furnish  'CV)ca-Cola.'  I  generally 
ask  the  question,  does  he  want  'Koke'  or  'Coca-Cola,' 
he  would  smile  and  say  he  wanted  'Coca-Cola.'  *  *  * 
In  Atlanta,  my  exi)erience  was  that  tlie  name  used  over 
there  was  'dope.'  No,  sir;  I  didn't  hear  i)eo])le  in  At- 
lanta ask  for  'coke.'  AVlien  a  person  asked  for  'dope'  in 
Atlanta  I  understood  he  meant  'Coca-Cola'  and  furnished 
'Coca-Cola.'  Xo,  sir;  I  never  had  it  rejected  as  not  what 
was  asked  for.  Yes,  sir;  I  do  regard  the  names  'coke' 
and  'dope'  as  commonly  used  nicknames  for  'Coca- 
Cola.'  " 
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Dexter  H.  Hardin  (Rec,  759),  dispenser  in  Owl  Drug 
Company,  Dallas,  Texas : 

759  "Onr  customers  call  for  'Coca-Cola'  under  the  names 
'Coca-Cola,'  'dope,'  'coke,'  'shot.'  I  first  remember 
hearing  them  about  four  years  ago.  *  *  *  ^  test  was 
nuule  between  two  and  three  weeks  ago  at  the  request 
of  Mr.  Peace.     The  result  of  that  test  was  that  about  a 

760  third  of  the  customers  called  for  it  under  the  name  of 
'coke.'  AVhenever  they  called  for  'coke'  or  'dope'  I 
asked  if  they  wanted  'Coca-Cola'  or  'Koke,'  and  the  re- 
ply was  'Coca-Cola.'  *  *  *  j  think  there  were  about  a 
hundred  people  come  in  during  that  time  and  about 
thirty-five  of  them  called  for  'coke.'  Yes,  sir;  I  asked 
each  of  those  thirty-five  what  he  meant  by  'coke'  and 
his  answer  was  'Coca-Cola.'  " 

S.  Y.  Althoff  (Rec,  760),  manager  of  the  Owl  Drug 
Store,  Dallas,  Texas;  for  thirteen  years  in  the  drug 
business : 

761  "I  know  liow  purchasers  of  'Coca-Cola'  indicate  that 
they  want  'Coca-Cola,'  The  name  'Coca-Cola'  is  not  in- 
variably used;  it  is  quite  frequently  shortened  into  'coke' 
or  other  words  used,  such  as  'dope'  or  'shot.'  When  a 
man  comes  into  our  store  and  asks  for  either  'coke'  or 
'dope'  or  'shot'  I  understand  that  he  means  'Coca-Cola.' 
Yes,  sir;  these  terms  are  familiarly  used  nicknames  for 
'Coca-Cola.'  In  response  to  requests  for  'dope,'  'coke' 
or  'shot'  we  give  'Coca-Cola.'  AVe  have  never  had  it  re- 
jected as  not  being  what  was  asked  for.  I  have  heard 
the  words  'coke'  and  'dope'  since  I  have  been  in  Dallas, 
that  is,  about  six  years.  During  all  of  that  period  a  re- 
quest for  'coke'  has  been  understood  by  me  to  mean 
'Coca-Cola.' 

The  same  applies  to  the  use  of  the  word  'dope.'    You 
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ask  if  I  have  ever  thouo'lit  of  what  the  word  'dope'  means 
in  regard  to  that;  well,  the  word  'dope'  may  mean  to 
some  people  a  narcotic  or  sedative  or  drug,  but  I  don't 
think  it  has  any  connection  witli  the  drink.  I  have  in- 
quired, in  a  limited  way,  of  many  people  wliom  I  know 
762  just  in  a  friendly  sort  of  way,  when  they  come  and  ask 
for  'dope'  or  'coke'  I  tell  them  we  don't  keep  that,  we 
keep  'Coca-Cola' — that's  merely  in  jest,  but  thc^y  mean 
'Coca-Cola.'  I  have  never  gone  into  their  minds  to  find 
out  how  or  why  they  call  it  'dope,'  but  we  generally 
know  it  is  a  nickname  for  'Coca-Cola.'  " 

0.  M.  Browx  (Rec,  763),  clerk  at  the  Oriental  Drug- 
store, Dallas,  Texas,  and  in  charge  of  the  soda  foun- 
tain : 

764  "In  dispensing  'Coca-Cola'  it  lias  been  called  for  dur- 
ing the  period  I  have  been  selling  it  by  those  who  use  it 
under  the  names  'coke'  and  'dope,'  'shot  in  the  arm' 
and  'Coca-Cola.'  I  have  been  observing  the  name  'coke' 
applied  to  it  ever  since  T  began  noticing  it,  say  five  or  six 
years  ago.  About  three  weeks  ago  at  the  request  of  the 
'Coca-Cola'  representative,  Mr.  IVace,  1  put  on  a  test 
at  the  Oriental  Drug  Store,  of  our  customers  coming  in. 
Q.  14.  AVell,  now,  what  proportion  of  these  people  that 
called  for  'coke'  during  the  time  that  test  continued 
wanted  'Coca-Cola'— that  called  for  'coke'?  A.  Well, 
half  of  them,  anyway.  Yes,  sir;  I  would  ask  them  what 
they  meant  and  their  answer  would  be  'Coca-Cola.'  " 

E.  B.  Thoma.s  (Rec,  766),  confectionery  business,  Dal- 
las, Texas ;  handled  Coca-Cola  about  eight  years : 

766  "During  this  period  my  customers  had  been  calling 
at  the  fountain  for  '  Coca-Cola '  under  at  least  somewhere 
in  the  neighborhood  of  a  dozen  names,  I  should  judge. 
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They  called  for  'dope'  and  called  for  'coke'  and  they 
called  for  'dry-town  eye-opener'  and  they  called  for  a 
'shot' — things  like  that.  Yes,  sir,  they  called  for  'Coca- 
Cola,'  also.  They  called  for  it  as  'coke'  frequently,  as 
niiicli  as  they  did  'Coca-Cola,'  if  not  more.  I  couldn't 
say  as  to  how  long  they  had  been  calling  for  it  as  'coke,' 
767  it  seems  to  me  it  has  been  as  far  back  nearly  as  I  can 
remember — a  good  little  bit,  nicknaming  it' koke,' — seems 
like  the  same  way  as  going  into  a  saloon  and  saying, 
'Give  me  a  bottle  of  Bud';  as  far  back  as  I  can  remember 
they  would  say,  'Give  me  a  bottle  of  Bud' — for  'Bud- 
weiser.'  " 

F.  L.  Skillex  (Bee.,  792),  druggist,  Dallas,  Texas: 

792  "The  people  at  my  fountain  indicate  that  they  desire 
the  product  of  the  Coca-Cola  Company  by  calling  for 
'Coca-Cola'  and  'coke.'    When  a  person  calls  for  'coke' 

793  I  understand  that  he  means  'Coca-Cola'  and  'Coca-Cola' 
is  what  I  supply  in  response  to  such  demand.  I  have 
never  had  it  rejected  as  not  what  was  asked  for.  I  would 
say  that  about  twenty-five  per  cent,  of  the  people  call  it 
'coke.'  I  have  known  'coke'  to  be  applied  as  a  nickname 
for  'Coca-Cola'  ever  since  I  have  been  serving  it,  which 

796  was  fifteen  years.  *  *  *  j  generally  call  for  'coke' 
myself.  When  I  go  to  my  own  fountain  I  say,  'Give  me  a 
coke.'  " 

D.  P.  Encosit  (Rec,  801),  drug  business,  Dallas,  Texas: 

801  "I  have  been  dispensing  'Coca-Cola'  at  other  places 
in  Dallas  before  beginning  at  my  present  place,  and  have 
heard  customers  calling  for  it  frequently  during  that 
time.  1  know  under  what  diffei'ent  names  they  call  for 
it;  some  call  for  'coke,'  some  'dope,'  some  call  it  'shot  in 
the  arm,'  an.d  various  other  names.     A  good  many  of 
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tliem  call  for  it  under  tlie  naino  of  'coko.'  T  couldn't  say 
exactly  liow  loni?  I  bad  been  bearing  tlieni  call  for  it  as 
'coke,'  ])ut  I  sliould  say  some  six  or  eigbt  years,  pi'ob- 
ably  eiglit  or  ten  years." 

E.  Ewer  (Rec,  807),  drugoist,  Dallas,  Texas: 

SOS  "Yes,  si)-;  1  am  around  tbe  fountains  so  tbat  I  can  liear 
peopb'  wlieii  tbey  ask  U)v  di'iidvs,  1  wait  on  tbe  trade 
foi'ty  per  cent,  of  tbe  time.  \'('S,  sir;  J  deal  in  '(.oca- 
Cola,'  Yes,  sir;  it  is  a  drink  tliat  is  in  demand,  vei'v 
mucb  so.  T  presume  I  sell  more  'C\)ca-(\)hi'  tban  any 
otbei'  one  drink,  ^'cs,  sir;  ]  know  bow  ])eo))U'  ask  for  it. 
Tbe  majoril_\'  of  tbem  call  foi-  'coke.'  I  understand 
wben  tbey  call  foi"  'coke'  tbat  tbey  want  'Coca-Cola,' 
and  1  always  furnisb  'Coca-Cola.'  Xo,  sir,  I  have  never 
bad  it  rejected  as  not  wliat  was  asked  for.  You  ask 
what  my  oi)inion  is  as  to  whether  Ibe  word  'coke'  is  a 
nickname  or  sliort  name  among  the  public;  I  pi'csume  it 
is  just  a  nickname  for  'C\)ca-Cola' — not  specially  a  nick- 
name, eitlier,  l)ut  just  to  ke(>p  from  saying  the  whole 
thing,  just  to  sliorten  tbe  word." 

D.  R.  Keyskr  (Rec,  809),  manager  Stoval]  Drug  Store, 
Dallas,  Texas: 

809  "Yes,  sir,  the  concerns  with  whicli  I  have  been  engaged 
have  been  dispensing  'Coca-Cola'  at  the  soda  fountain. 
Yes,  T  liave  observed  the  different  names  under  wliicli 
customers  call  for  it;  tliey  call  foi-  it  under  the  name 
'coke,'  'dope'  and  'shot  in  tbe  arm'  and  I  have  bad  a 
few  of  them  come  up  there,  personal  friends  of  mine,  and 
say,  'Hit  me  with  one,'  in  a  very  few  instances.  *  *  * 
Practically  all  of  my  customers  call  for  '(^oca-Cola'  as 
'coke,'  and  when  tbey  do  so  I  serve  tbe  'Coca-Cola.'  " 
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George  C.  Kershaw  (Rec,  811),  manager  of  the  Dade 
Drug  Company,  Dallas,  Texas : 

811  ''You  ask  if  people  who  desire  drinks  invariably  call 
it  'Coca-Cola,'  or  if  they  make  their  wants  known 
through  other  means ;  they  seem  to  have  different  slang 
expressions  for  it, — sometimes  call  it  'coke'  or  'dope.' 
*  *  *  You  ask  how  long  I  have  known  'coke'  to  be 
used  as  a  short  name  for  'Coca-Cola';  practically  ever 
since  I  have  been  around  the  soda-fountain;  namely,  for 

812  about  ten  years.  *  *  *  Some  people  call  for  'Coca- 
Cola,'  some  people  express  it  as  'coke'  and  still  some 
others  use  a  worse  and  more  slangy  expression — they  say 
'shot  in  the  arm' — 'give  me  a  shot  in  the  arm' — all  mean- 
ing 'Coca-Cola,'  or  so  taken  by  me  and  the  soda  foun- 
tains. No,  the  name  'Coca-Cola'  is  not  dying  out — 1 
guess  about  half  of  the  people  still  say  'Coca-Cola.'  As 
I  say,  about  half  of  the  people  call  for  'Coca-Cola'  and 
about  half  call  for  'coke'  and  'dope'  and  slang  expres- 
sions meaning  'Coca-Cola.'  " 

Tony  Giarraputa  (Rec,  814),  Dennison,  Texas,  in  con- 
fectionery business  thirteen  or  fourteen,  maybe  fifteen 
years: 

814  "My  customers  call  for  it  under  more  than  one  name; 
sometimes  call  it  'coke' — 'Give  me  "coke"  ' — they  come 
say,  'Give  me  "dope"  ';  sometimes,  of  course,  a  new  cus- 
tomer he  say,  'Give  me  "shot  in  the  arm,"  '  and,  of 
course,  I  know  of  no  such  names  because  it  look  too  bad 
in  business.  You  ask  if  many  or  few  call  for  it  under  the 
name  of  'coke';  well,  of  course,  in  small  towm,  you  know, 
I  couldn't  say  no  'coke,'  of  course,  get  many  strangers, 
but  my  own  folks,  men  come  say,  'Give  me  a  "coke"  ' — 
they  use  such  language,  tlie  language  I  was  speaking 
about, — it's  custom,  you  might  say,  family  custom  by  us, 
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it's  like  family  custom  3'on  might  say,  we  do  business 
with  every  hour,  you  might  say,  of  course,  they  are  jok- 
ing, but  the  name  is  regular,  they  say,  'Give  me  ''coke,"  ' 
and  absolutely  they  mean  'Coca-Cola';  if  you  was  to  try 
to  give  him  something  else  they  won't  stand  for  it;  there- 
fore, I  have  been  in  Imsiness  the  time  I  answered  a  while 
ago  and  I  never  did  have  an  imitation  of  'Coca-Cola,' 
they  been  people  try  to  sell  to  me,  but  I  never  did  the 

819  buying.  *  *  *  j  believe  about  ten  per  cent,  of  my 
customers  call  for  'Coca-Cola'  and  the  balance  call  for 
'coke.'  Ninety  ])er  cent,  call  for  'shot  in  the  arm,'  '(lo])e' 
and  'coke.'  You  ask  if  the  name  'Coca-Cola'  is  passing 
out  and  if  I  hear  it  now  as  often  as  T  used  to;  well,  they 
abbrevia/Zo;/  a  little  bit.  Tiicy  abbreviate  the  name  of 
'Coca-Cola.'  a  little,  yes,  sii',  exactly,  and  I  suppose  the 
abbreviation  is  taking  the  phice  of  the  name.  Yes,  sir; 
T  believe  that  is  the  case  in  Dennison  wliere  T  live." 

W.    H.    Ramsky    (Kec,    820),    drug  business,  Dennison, 
Texas: 

820  "You  ask  under  what  dilferent  names  my  customers 
call  for  it  at  the  fountain;  they  call  for  'coke,'  'C^)ca- 
Cola,'  and  'dope.'  I  su])i)ose  fully  two-tliirds  of  them, 
at  least,  call  foi-  'Coca-Cola'  as  'coke.'  " 

F.  AY.  IlAYiiEN  (Rec,  821),  retail  grocery  business,  Pilot 
Point,  Texas: 

"The  orders  now  })resented  to  me  marked  Plaintiff's 
Exhibit  Xo.  1(52,  which  were  identified  by  the  witness 
Lupton,  this  moi'uing,  were  written  by  me.  They  were 
addressed  to  the  Coca-Cola  Bottling  Works  and  I  was 
making  orders  for  so  many  cases  of  'coke'  in  each  one. 
By  the  use  of  the  word  'coke'  T  intended  the  Coca-Cola 
Bottling  Company  to  understand  that  I  wanted  five  cases 
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of  bottled  ^Coca-Cola.'  I  presume  I  liave  been  dealing 
with  the  Coca-Cola  Bottling  Company  at  Dallas  and  call- 
ing it  'coke,'  when  I  wanted  *  Coca-Cola,'  about  eight 
years;  I  called  it  nothing  else  except  'Coca-Cola.'  I 
would  not  use  the  name  'Coca-Cola'  very  frequently.  I 
usually  wrote  these  matters  hurriedly  and  abbreviated 
them  and  made  them  as  short  as  possible.  You  ask  if  I 
wrote  the  word  'coke'  then  as  an  abbreviation  of  'Coca- 
Cola';  yes,  sir." 

J.  B.  Smith  (Rec,  823),  in  restaurant,  confectionery  and 
cold  drink  business  in  Tioga  and  Pilot  Point,  Texas : 

823  "You  ask  if  I  knew  what  he  was  ordering  when  he  was 
ordering  'coke';  he  was  ordering  'Coca-Cola,' — he  might 
have  wrote  it  'coke,'  but  he  was  ordering  'Coca-Cola.' 

825  *  *  *  At  Pilot  Point  we  are  carrying  on  a  soft  drink 
business;  we  sell  milk  shakes,  'Coca-Cola,' — signs  m  the 
house  say  'Coca-Cola  Bottling  Works;  call  for  it  by  the 
right  name,'  but  nearly  every  one  says,  'Give  me  a 
"coke,"  '  and  it's  branded  on  the  bottles;  there  is  sup- 
posed to  be  about  half  of  them  say,  'Give  me  a  bottle  of 
"coke."  '  No,  sir,  they  do  not  call  it  'dope,'  they  just  say 
'coke.'  Nobody  out  in  the  country  has  ever  called  it 
'dope'  to  me.  At  Tioga  I  have  had  them  say,  'Give  me  a 
shot  in  the  arm' — they  mean  'Coca-Cola,'  though,  of 
course." 

Peter-  Camarinos   (Rec,  827),  confectioner    at    McKin- 
ney,  Texas: 

827  "You  ask  if  I  know  how  people  ask  for  it  when  they 
cate  to  me  that  they  desire  the  product  of  the  Coca-Cola 
'coke,'  'dope,'  'shot  in  the  arm,'  'hop,'  sometimes.  I  un- 
derstand by  requests  for  any  of  those  things  that  they 
want  'Coca-Cola.'  "  • 
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T.  J.  Brittox  (Rec,  829),  rotail  drug  business,  Dallas, 
Texas : 

829  "You  ask  how  people  who  come  to  my  fountain  indi- 
cate to  me  that  they  desire  the  product  of  the  'Coca-Cola' 
Company;  well,  I  should  judge  that  about  fifty  per  cent, 
of  them  call  it  'Coca-Cola,'  the  balance  of  them  call  it 
'coke'  and  'dope' — 'coke'  and  'dope'  are  the  principal 
names.  When  a  man  asks  at  my  fountain  for  'coke' 
or  'dope'  T  understand  that  he  means  'Coca-Cola'  and 
I  always  supply  'Coca-Cola'  in  response  to  such  a  re- 
quest. I  have  never  had  it  rejected  as  not  what  was 
asked  for.  I  don't  know  how  long  'koke'  and  'dope' 
has  lieen  used  as  designations  of  'Coca-Cola' — oh,  in  the 
last  six  or  seven  years,  I  judge,  maybe  longer,  I  don't 
know.    Yes,  sir,  I  have  known  the  name  'coke'  as  a  nick- 

830  name  for  'Coca-Cola'  al)()ut  the  same  length  of  time." 

B.  W.  Fuller  (Kec,  838),  in  soda  water  business.  Has 
been  with  Vienna  Ice  Cream  Factory,  Kirby  Drug  Com- 
pany and  the  Palace  Drug  Store,  Dallas,  Texas: 

833  "My  customers  l)uying  '(\)ca-Cola'  call  for  it  as  'coke,' 
'Coca-Cola,'  'dope'  and  'shot.'  About  nine  out  of  each 
ten  call  for  it  under  the  name  of  'coke.'  " 

Edward  T.  Langan  (Rec,  894),  55  East  Congress  street, 
Chicago.  Has  been  in  drug  business ;  worked  for  A.  W. 
Adamick,  Chicago  Avenue  and  Clark  street  as  drug 
clerk;  connected  with  Auditorium  Pharmacy  for  a 
year;  has  sold  "Coca-Cola"  for  the  last  twelve  years: 

894  "When  people  order  'Coca-Cola'  they  use  various 
names  to    indicate  their    desire.     Take  it  as  a  rule,  a 

895  stranger  coming  in  that  you  do  not  know  will  ask  for 
'Coca-Cola,'  but  a  regular  customer  coming  in,  they  get 
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in  the  habit  of  talking  to  you  and  kidding*  you  and  they 
ask  for,  oh,  lots  of  thinks,  like  'dope,'  'shot  in  the  arm,' 
and  'coke.'  When  a  man  asks  at  any  of  the  fountains 
with  which  I  have  been  connected  for  'coke'  I  understand 
that  he  means  'Coca-Cola.'  I  could  not  say  that  I  have 
ever  made  any  inquiries  of  people  asking  for  'coke'  as 
to  what  they  mean  because  I  always  repeat  'Coca-Cola'? 
and  they  always  say,  'yes,'  and  when  a  man  asks  for 
'dope'  or  'shot'  or  anything  like  that,  I  turn  around  and 
ask  them  every  time  whether  they  mean  'Coca-Cola'  and 
they  say,  'yes.'  Ever  since  I  have  been  in  the  business, 
about  twelve  years,  a  few  would  come  in  and  ask  for 
'coke.'  *  *  *  They  also  use,  the  expression  around 
897  Chicago,  'dope,'  meaning  'Coca-Cola.'     *     *     *     j  ^^[(\ 

899  on  direct  examination  that  freciuently  when  a  man  would 
come  into  my  fountain  and  ask  for  'dope'  I  Avould  say  in- 

900  quiringly,  'Coca-Cola'?  and  I  have  never  had  anybody 
in  response  to  that  inquiry  say  that  'Coca-Cola'  was  not 
what  he  meant  when  he  asked  for  'dope.'  No,  sir;  I  have 
not  au}^  doubt  from  my  experience  what  a  person  meant 
when  he  came  to  a  soda  fountain  and  asked  for  a  drink 
under  the  name  of  'dope.'     He  meant  'Coca-Cola.'  " 
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ADMISSIONS  OF  THE  KOKE  COMPANIES' 
WITNESSES. 

It  is  clear  from  the  admissions  made  by  the  witnesses 
called  by  the  Koke  Companies  that  the  words  Koke  and 
Dope  are  generally  used  nicknames  for  Coca-Cola.  The 
following  are  quotations  from  the  testimony: 

William  F.  Davis,  of  Davis-Fuston  Dnij^:  Company,  Nash- 
ville, Tonncsscc,  testified  as   follows: 

1107  ''1  think  'dope'  is  a  niekiinnie  used  for  the  'Coca-Cola' 
drink  more  than   any   sixH-idc   name,   probably." 

John  I).  P'letcher,  manufacturer  of  carbonatiug  syrup, 
Nashville,  Tennessee,  testified : 

1099  "This  was  part  of  my  answ(>r  and  I  swore  to  it,  'De- 
fendant avers  and  says  that  sliortly  after  the  preparation 
of  Coca-Cola  syrup  and  extract  was  put  upon  the  market 
by  J.  S.  Pemberton,  for  brevity's  sake,  the  words  Coca- 
Cola  syrup  and  extract  were  contracted  by  the  users  and 
consumei's  of  it,  first,  to  the  words  "Coca-Cola"  then, 
to  the  words  "Coke"  or  "Koke,"  and  finally,  the  prod- 
uct of  J.  S.  Pemberton  was  styled  "Dope,"  the  con- 
sumers throuji,hout  th(^  country  l)(>lievin<;-  the  preparation 
or  beverage  to  contain  cocaine,  the  word  "Dope"  de- 
noting to  the  layman  genei-ally  eocaine.'  " 

This  carries  the  date  of  the  use  of  these  nicknames 
for  Coca-Cola  as  far  back  as  1887.  Pemberton  died  in 
1888.     (Rec,  1590.) 

A.  W.   Stanley,   in  the  hotel  business   at   Chattanooga, 
Tenn.,   testifies: 

1005  "If  he  would  say  a  dope,  of  course,  before  Koke  or  any 
other  drink  was  introduced,  come   in,  and  we  only  had 
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Coca-Cola,  I  would  understand  he  wanted  Coca-Cola. 
Lots  of  fellows  Avould  come  in  and  say  /Give  me  a  dope.' 
I  would  say,  'What  kind  of  dope  do  you  want?'  and  he 
would  say,  'Give  me  Coca-Cola,  or  give  me  something 
else.'  You  know  sometimes  they  call  Coca-Cola  dope, 
you  know  how  these  fellows  are." 

Burton  Jones,  in  drug  business  at  St.  Elmo,  Tennessee, 
testified : 

1006  "I  have  had  calls  for  dope  at  my  establishment,  when 
a  customer  asks  for  dope,  he  wants  a  cola  drink  of  some 
kind.  There  are  so  many  substitutes  on  the  market, 
they  might  want  a  cola  drink,  I  do  not  know  about  that, 
I  would  not  say  positively  they  would  want  a  cola  drink, 
or  want  one  of  the  same  articles.  I  would  not  say  what 
he  would  want.  *  *  *  When  customers  come  to  my 
store  and  ask  for  'a  dope,'  we  serve  Coca-Cola.     *     *     * 

1011  AVhen  a  man  came  into  our  place  of  business  and  asked 
for  a  Koke  or  a  Dope  prior  to  the  three  years  we  handled 
Tru-Cola,  we  would  give  him  Coca-Cola  to  drink,  and 
when  we  put  that  Tru-Cola  in,  when  he  called  for  a  dope 
or  such  as  that,  we  gave  him  this  Tru-Cola.  Prior  to 
that  time  I  was  new  in  the  business  and  understood  that 
he  Avanted  Coca-Cola.    *     *     *    Up  to  the  time  we  ])ut  in 

1012  Tru-Cola  when  people  asked  for  a  koke  or  a  dope,  they 
wanted  a  cola  drink.    I  suppose  Coca-Cola.     *     *     *    Up 

1013  to  the  time  Ave  put  in  Tru-Cola  Ave  serA'ed  Coca-Cola 
for  koke  or  dope,  tliat  is  what  Ave  understood  it  to  be. 
*  *  *  At  first  Avlien  handling  Coca-Cola,  if  men  asked 
for  a  koke  or  a  dope  I  gaA^e  them  Coca-Cola 
and  after  I  put  in  Tru-Cola  and  a  man  asked 
for  Koke  or  Dope,  I  ga\"e  him  Tru-CV)la.  I  changed 
because  there  was  fifty  cents  difference  in  the  price  of  the 
syrup. ' ' 
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R,  K.  Smith,  first  soda  clerk  witli  the  Tnited  Cigar  Store 
Company  at  Nashville,   Tenu.,  testified: 

1187  "We  have  peoi)le  come  into  our  fountain  and  ask 
for  Koke  and  Dope.  If  it  should  be  a  regular  customer 
that  I  have  been  in  the  habit  of  serving  at  all  times  and 
know  what  he  drinks,  I  give  him  Coca-Cola  if  that  is  wliat 
he  drinks,  otherwise  if  he  asks  for  Koke  or  Dope,  I  ask 
if  he  wants   Coca-Cola.     *     *     *     A   lot   of   i)eople  call 

1188  that  meaning  Coca-Cola  when  tliey  say  1)()]h\  *  *  * 
I  have  had  people  come  in  and  ask  for  Dope  and 
then  laugh  and  say  give  me  a  Coca-Cola.    *     *     *    There 

1190  is  no  doubt  there  are  men  who  mean  Coca-Cola  and  ask 
for  it  under  the  name  of  i)o]ie;  use  Dope  as  a  nickname 
for  Coca-Cola,  and  the  word  Koke  too;  they  use  that  for 
a  nickname  for  Coca-Cola.  That  has  been  so  for  some- 
time in  the  south.    *    *    *    I  remember  an  occasion  where 

1189  1  called  in  and  asked  for  a  Dope,  at  Harrison,  Tenn., 
and  getting  a  drink.  That  has  been  seven  or  eight  years 
ago  that  I  was  out  driving  with  a  friend  of  mine  and 
asked  for  a  Dope,  and  got  a  bottle  of  dope  from  a  little 
country  store.  T  di'ank  it;  it  tasted  very  similar  to  Coca- 
Cola.     It  was  labeled  Dope.     *     *     *     That  circumstance 

1190  I  related  at  Harrison,  Tenn.,  when  I  asked  for  Dope  I 
expected  to  get  a  Coca-Cola.     *     *     *     I  expected  to  get 

1191  Coca-Cola  because  I  had  been  there  at  Chattanooga  and 
the  rest  of  the  boys  ai'ound,  you  know,  call  it  Doi)e,  and 
had  that  in  my  mind  when  1  asked  for  Dope." 

J.  G.  Booth,  soda  disjiensei',  in  (Mn])loy  of  Paul  and  John 
Stumb,  Nashville,  Tenn.,  testified: 

1169  "(Histomers  come  into  the  soda  fountain  and  ask  for 
a  koke  or  a  dope  and  call  for  lots  of  differ(>nt  names,  as 
Koke,  Dope,  shot  in  the  arm,  shoot  me,  anything  like 
that  and  Coca-Cola.     AVhen  they  ask  for  these  names  at 
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Stiimb's  I  give  Coca-Cola,  at  tlie  other  places  if  they  call 
for  Dope  there,  as  well  as  I  can  remeiiiher  I  give  them 
something  we  had  in  the  place  of  it.  Maybe  I  wonld  always 
have  two  pumps  if  they  had  anything  else  like  that,  and 
they  would  tell  me  if  we  had  calls  for  Coca-Cola  I  was  to 
give  them  Coca-Cola,  and  if  they  called  for  it  straight  that 
way,  and  then  if  they  called  for  some  other  name  that 
he  would  not  know  for  sure  whether  they  wanted  the 
1170  straight  Coca-Cola  or  some  other  drink,  to  shoot  one 
of  them  to  them.  That  is  what  they  always  told  me  to 
give.  When  a  customer  came  into  our  place  of  business 
and  asked  for  a  Dope  or  a  Koke  I  would  think  he  was 
asking  for  a  Dope  or  a  Koke,  there  are  so  many  different 
ones  on  the  market,  I  would  think  he  was  asking  for  a 
class  of  drink  instead  of  some  specific  drink.  If  he 
wanted  the  original  Coca-Cola,  if  he  is  that  particular 
about  it,  he  ought  to  call  for  it  under  the  real  name  of 
Coca-Cola  and  not  a  substitute  name. 

By  a   substitute   name  I  mean   Koke,   Dope,   shot   in 
the  arm." 

J.  E.  Dunn,  soda  fountain  business  in  employ  of  Nash- 
ville Drug  Co.,  Nashville,  Tenn.,  testified: 

1159  "AVe  handled  Coca-Cola  exclusively.  I  regard  these 
other  cola  drinks  as  imitations  used  principally  as  sub- 
stitutes. At  our  present  store  we  handle  nothing  but 
Coca-Cola  and  in  response  to  calls  for  Koke  or  Dope  or 
a  shot  in  the  arm,  I  serve  him  with  Coca-Cola  and  under- 
stand that  is  what  he  means  the  biggest  portion  of  my 
time.  They  use  those  names  as  nicknames  for  genuine 
Coca-Cola.  *  *  *  If  a  man  puts  it  in  his  place,  and 
serves  it  to  everybody  that  comes  in,  no  matter  what  they 
call  for,  it  would  be  a  substitute,  but  if  a  man  puts  it  in 
and  has  Coca-Cola  with  it,  and  if  a  man  calls  for  the  sub- 
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stitntc  drink  g:ive  it  to  liim,  Init  unless  lie  calls  for  the 
genuine  stuff  give  it  to  him. 
1160  If  a  person  asked  for  a  Dope  and  I  gave  him  this  so- 
called  substitute,  if  he  was  a  stranger  to  me  and  I  did 
not  have  a  personal  knowledge  that  he  wanted  Coca-Cola, 
I  would  consider  I  was  giving  him  wliat  he  wanted.  You 
will  find  the  biggest  majority  of  dispensers  that  are  serv- 
ing two  will  do  that.  They  give  themselves  the  benefit  of 
the  doul)t,  they  don't  care  so  long  as  they  get  the  drink 
to  him  and  make  more  money  out  of  it." 

Paul  E.  Webb,  soda  dispens(M'.  In  employ  of  United 
Cigar  Store  Company,  Fourtli  and  Union  streets,  Nash- 
ville, Tenn.,  testified : 

''At  Smith  Brotliers  in  Jackson,  when  they  had  only 
Coca-Cola,  I  served  Coca-Cola  when  asked  for  Koke  or 
Dope.  *  *  *  Probal)ly  at  that  time  I  thought  he  wanted 
Coca-Cola  when  he  asked  for  Koke  but  later  on  I  knew 
the  difference.  *  *  *  x  was  at  Heniy  Sykes  in  the 
Stahlman  Building  and  they  used  two  kinds  there.  They 
handled  Coca-Cola  and  Dope,  they  said  Dope  was  any- 
thing except  Coca-Cola.  They  made  more  money  on  it, 
and  that  is  the  reason  why  \\w\  sold  the  other  for  Doj^e 
and  Koke.  AVhen  I  fiist  started  out  in  the  l)usiness  I 
understood  the  names  'Koke'  and  'Dope'  to  l)e  nicknames 
for  Coca-Cola.  I  understood  tliat  tliey  were  nicknames  of 
Coca-Cola  exclusively,  Koke  and  Dope  at  first." 

George  R.  Edmondson,  a  druggist,  in  Atlanta,  Ga.,  testi- 
fied: 

1300  "When  asking  for  a  Dope  I  tliiiik  tliey  want  Coca-Cola. 
When  they  ask  for  Koke  I  guess  they  want  something, 
there  are  so  few,  I  never  heard  but  a  few  ask  for  a  Koke. 
and  Dope;  there  are  quite  a  few  that  call  for  it.     I  have 
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heard  tliose  expressions  applied  to  Coca-Cola,  that  is, 
])ope,  just  as  far  back  as  I  can  remember,  I  guess.  Most 
of  them  ask  for  Coca-Cola,  or  a  Cola  but  a  man  may  come 
in  and  say  give  me  a  Dope,  or  a  Dope  and  lime.  I  have 
understood  always  what  they  meant.  *  *  *  The  reason 
1301  I  say  that  Dope  in  my  opinion  means  Coca-Cola  is  that 
everybody  in  Atlanta  that  drinks  that  want  Coca-Cola 
because  there  is  nothing  else  sold  here  except  Coca-Cola. 
You  ask  a  man  the  second  time  and  he  will  say  Coca- 
Cola,  ninety-nine  out  of  one  hundred  times,  because  they 
do  not  know  anything  else." 

Charles  AV.  Bueton,  of  Birmingham,  testified  as  follows : 

1325  "I  have  heard  people  ask  for  Dope  and  you  would  set 
that  out  and  the}-  would  ask  for  Coca-Cola,  The  man  l)e- 
hind  the  bar  is  supposed  to  give  a  gentleman  just  what 
he  asks  fo]-.  I  have  heard  the  pul)lic  ask  for  Dope  and 
set  it  out  and  they  would  say:  '1  want  Coca-Cola.'  That 
is  since  I  have  been  out  of  the  saloon  Imsiness  for  a  year 
and  a  half,  between  the  intermission  of  1908  and  11,  I 
was  in  the  soda-water  business  in  a  retail  way,  before  I 
discovered  this,  that  they  would  come  in  and  ask  for  a 
Dope  and  they  meant  Coca-Cola." 

A.  S.  Joseph,  of  Birmingham,  testified  as  follows: 

1335  *'AVhen  a  person  asked  for  Dope  or  Koke,  I  gave  tliem 
Coca-Cola." 


H.  0.  Adams,  of  Adamsville,  Alabama,  testified  as  fol- 
lows: 

1345  "I  never  have  handled  any  Coca-Cola.  Oh,  a  long  time 
ago,  about  twenty  years  ago  I  probably  handled  a  few 
cases.     They  called  that  Dope  then,  yes,  sir." 
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J.  L.  Drake,  a  soda  dispenser  for  the  Nuiiiially  Company, 
318  Twentieth  street,  Birmingham,  testified  as  follows: 

1403  "I  have  always  served  Coea-Cola  when  l)()i)e  is  called 
for.  They  have  several  slang  words  used  for  calling  for 
these  drinks.  Some  of  them  say  Dope,  some  say  Koke, 
some  say — T  don't  know  what  all  they  don't  say,  and 
these  slang  woi-ds,  whenever  they  used  them,  wherever  I 
have  been  I  served  Coca-Cola." 

C.  N.  Daker,  Ijottlei',  Xewnan,  (Jeoi-gia: 

1407  "There  is  not  but  very  little  difference  in  all  these 
Cola  drinks  in  tast(^  and  color,  if  any.  It  takes  a  mighty 
close  expei't  to  tell  the  dilTerence.  I  have  a  boy  who  can 
tell  tile  difference,  if  there  is  any,  but  he  does  not  do 
nothing  but  mix  and  bottle  and  of  course  he  knows  when 
he  gets  hold  of  them.  *  *  *  The  names  the  purchasers 
who  want  to  buy  a  bottle  of  this  stuff",  use  in  asking  for  it, 
some  will  call  for  a  cola,  some  foi'  a  Dope.  I  liave  sold 
a  many  a  one  for  l)o})e.  1  reckon  I  have  sold  a  fourth  of 
what  I  put  up  for  Dope  and  they  got  to  calling  it  Dope 
until  the  Coca-Cola  Company  got  to  advertising  it  on 
everything,  you  know,  to  call  it  straight  Coca-Cola.  On 
this  l)()i)e  (juestion,  you  know,  they  would  fool  them  in 
it  and  they  are  advertising,  you  will  find  it  now,  I  ex])ect, 
around  town  here  where  they  advertised  to  call  it  by 
name,  straight'  Coca-Cola.  About  half  the  men  come  in 
now  in  our  town,  and  get  to  where  they  don't  liardly  call 
for  anything,  tliey  go  into  the  box  and  case  and  look  like 
that,  and  get  what  they  want  and  pull  the  stopper  off  and 
drink  it.  I  tell  my  customers  around  town  they  don't 
need  to  have  a  clerk  to  set  it  out,  but  all  the  men  could 

1408  wait  on  themselves,  but  of  course  when  I  don't  know 
that  you  call  for  anything,  well  if  you  come  in  and  ask 
for  a  Dope  it  don't  make  any  diff'erence  what  you  have, 
you  give  it  to  him,  I  do,  always  did." 
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H.  M.  Todd,  Jackson,  Mississippi,  in  the  drug  business, 
testified  : 

1441  "I  have  lieard  of  these  terms  Dope  and  Koke  ahont 
six  or  seven  years.  They  apply  to  Coca-Cola  to  some 
extent.  They  impressed  the  customers  who  generally 
come  in  and  called  for  Coca-Cola,  so  much,  just  like  any- 
thing else,  a  nickname,  Koke  and  Dope.  I  first  heard 
these  terms  Koke  and  Dope  just  after  Coca-Cola  came 
out  and  when  people  come  in  and  asked  for  Koke  or  Dope, 
as  nicknames  for  Coca-Cola." 


Robert  E.  Ouslev,  of  Kosciusko,  Mississippi,  in  the  drug 
business,  testified  as  follows: 

1449  "I  would  have  thought  that  Koke  or  Dope  had  applied 
to  any  Cola  drink.  I  do  not  know  what  it  meant  before 
I  knew  of  these  drinks,  that  has  been  so  long  ago.  I  ex- 
pect most  of  us  would  naturally  infer  that  they  were  nick- 
names for  Coca-Cola,  of  course,  I  never  gave  it  that  kind 
of  thought." 

Hugh  Lee  Boyd,  of  Kosciusko,  Mississippi,  engaged  in  the 
drug  business,  testified  as  follows : 

1450  "I  am  dispensing  the  Southern  Koke  Company's  Koke 
.  or  Dope,  and  Coca-Cola.     Customers  indicate  to  me  that 

they  want  a  Cola  drink  by  asking  for  a  Koke,  Dope,  give 
me  a  sliot  and  thinks  like  that.  When  customers  come  in 
and  ask  for  a  Koke,  Dope  or  a  shot  in  the  arm,  or  shot, 
I  do  not  understand  or  consider  that  they  are  making  a 
definite  and  specific  request  on  me  for  Coca-Cola  and 

1451  nothing  else,  because  some  of  my  customers  know  what  I 
handle.     I  do  no  know  how  they  know  I  am  handling 

1455  Dope.  *  *  *  When  I  asked  for  Koke  and  Dope  I 
expected  to  receive  a  Cola  drink.  I  might  have  expected 
to  receive  a  Coca-Cola.    I  did  not  know  the  difference." 
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H.  F.  Crlsler,  of  Jackson,  Mississippi,  in  the  drug  l)nsi- 
ness,  testified  as  follows: 

1427  "I  have  heard  the  word  Dope  used  quite  a  long  Avhile, 
almost  ever  since  I  have  known  Coca-Cola,  for  that  niat- 

1435  ter.  *  *  *  Coca-Cola  is  supi)()sed  to  be  made  in  At- 
lanta, Georgia.  I  mean  the  one  that  is  advertised,  ask 
for  genuine  Coca-(^ola  if  you  want  it.  'As  for  the  gen- 
uine if  you  want  it,  nicknames  encourage  substitution.' 

1436  I  have  seen  that  advertisement.  It  naturally  wants  you 
to  demand  Coca-Cola  irrespective  of  what  you  might 
want.  I  suppose  they  are  i-ef erring  to  any  Cola  product. 
I  judge  that  they  have  reference  to  Dope  and  Koke." 

T.  D.  CuLBERTsoN,  Dallas,  Texas,  the  Texas  Drug  Com- 
pany: 

1703  "Mr,  Candler  did  not  have  any  particular  objections  to 
Koke  except  that  it  was  being  sold  at  the  fountains  as  a 
competitor,  is  all  that  I  know.  He  regarded  it  as 
a  su})stitute,  a  familiar  nickname  for  Coca-Cola,  and  on 
the  ground  that  he  objected. 

Q.     And  it  is  a  matter  of  common  knowledge,  isn't  it 
in  this  section  of  the  country  that  it  is  a  common  nick- 
name for  Coca-Cola? 
(Objected  to.) 

A.     Yes,  sir." 
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THE  TRADE  WITNESSES  CALLED  BY  THE  KOKE 

COMPANIES. 

In  order  to  meet  the  contention  of  The  Coca-Cola  Com- 
pany that  Koke  and  Dope  have  been  and  are  nicknames, 
abbreviations  and  synonyms  for  Coca-Cola,  the  Koke 
Companies  called  in  their  behalf  a  number  of  witnesses. 
These  witnesses  may  be  classified  as  follows: 

(a)  Saloonkeepers  22 

(b)  (Jrocerymen  and  restaurant  keepers  3 

(c)  Driig-g'ists  21 

(d)  Preseription  clerk  at  drug  stores  2 

(e)  Maniifaetiirers  of  imitations  of  Coca-Cola  3 

(f)  Dispensers  at  soda  fountains  11 

(g)  Retired  manufacturers  2 
(h)  Bottlers  of  imitations  of  Coca-Cola  3 
(i)  Consumers  3 
(i)  Wholesalers  1 
(k)  Not  classitied  2 

Under  classification  (a),  saloonkeepers,  are  those  con- 
nected with  the  saloon  trade. 

We  find  testimony  to  the  eiTeet  that  the  terms  Koke 
and  Dope  mean  any  drink  similar  to  (^oca-Cola.  We  fur- 
ther find  under  tliis  classification,  that  C^oca-Cola  was  the 
first  drink  of  this  kind  and  cliaracter  that  was  known  to 
this  class  of  dealers,  and  that  when  Coca-Cola  was  han- 
dled by  them,  before  other  similar  drinks  came  on  the 
market,  that  Coca-Cola  was  given  in  response  to  orders 
for  Koke  and  Dope. 

We  find  that  as  soon  as  other  drinks  imitating  Coca- 
(^ola  came  on  the  nmrket,  that  this  class  of  dealer  put  in 
the  imitation,  and  in  most  instances,  kept  Coca-Cola  on 
hand  as  well. 

We  further  find  from  this  testimony  that  every  other 
similar  commodity  on  the  market  is  sold  to  the  dealer  at 
a  cheaper  price  than  is  Coca-Cola.  AVe  further  find  in 
this  trade  that  it  is  the  bottled  product  that  is  sold  over 
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the  bar,  and  that  Avhon  a  person  orders  a  drink,  the  cap 

or  crown  is  taken  off  of  tlie  l)ottle,  and  as  has  been  shown, 

all  the  other  drinks  are  similar  in  appearance  and  taste 

to  Coca-Cola.    Such  is  the  testimony  for  example  of : 

Name  of  AVitness.  Record  Page. 

J.  M.  Wheeler  970,     971,     972,     973 

E.  W.  Freeman  975,     977 

E.  W.  Ensino-er  984,     985 

Joe  Qninn  992,  994,  995,  996 
R.  L.  Wavman                          1()J4,  1015,  1016,  1017,  1018 

A.  S.Joseph  1332 

C.  G.  DeSouchet  1349 

We  find  others  who  say  that  tiiey  understand  the  mean- 
ing of  the  terms  Dope  and  Koke  in  this  class  of  traders  to 
mean  any  soft  di-ink,  no  matter  whetiier  it  be  similni-  to 
Coca-Cola  or  not : 

Name  of  Witness.  Record  Page. 

Tom  (^ollins  989,     990,     991 

While  on  the  othci-  hand  : 
Luke  Pogue  1060,  1061 

J.  C.  McDonald  1068,  1069 

R.  W.  Lochrie  1339 

W.  H.  Brandes  1383 

testify  that  the  terms  Dope  and  Koke  mean  any  drink  re- 
sembling Coca-Cola,  i.  e.,  they  testify  that  they  give  any 
sucii  diink  in  response  to  orders  for  Dope  and  Koke. 

M.  J.  Costello,  Record  pages  999,  1000,  1001,  1002,  1003, 
testified  that  he  understands  Koke  and  Dope  as  nick- 
names for  drinks  similai-  to  Coca-Cola,  but  he  is  confused 
in  his  testimony.  Tliat  is  to  say,  he  confuses  the  term 
Koke  with  Coca-Cola,  for  on  page  1003  of  his  testimony 
he  says  that  bottled  Koke  costs  70c  a  case,  while  on  the 
same  page  he  refers  to  Coca-Cola  as  costing  70c  a  case. 

A.  W.  Stanley  uses  Koke  as  an  abbreviation  for  Coca- 
Cola.     On  Record  page  1003,  Ave  find : 

"We  handled  Maud  Muller,  Sinalco  and  used  to  handle 
Coca-Cola  until  we  got  to  handling  Koke.    Henry  Boerger 
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used  to  put  up  a  drink  I  used  to  handle.  Tliey  claimed  it 
would  take  the  place  of  Koke — Coca-Cola,  I  have  for- 
gotten the  name  of  it." 

Again,  on  page  1004,  the  same  witness  testifies : 

**I  have  noticed  Coca-Cola  barrels  sitting  out  in  front 
of  drug  stores  around  town.  I  used  to  buy  Koke  by  the 
barrel,  Coca-Cola,  I  mean." 

And,  again,  see  his  testimony,  page  1005. 

W.  F.  Strickland  testifies  on  page  1048  that  in  response 
to  orders  for  Dope,  he  gives  the  first  thing  he  can  get 
hold  of  in  a  soft  drink  l)ox. 

On  page  1049  he  testifies  that  Koke  costs  70c  for  two 
dozen  bottles  and  Coca-Cola  70c  for  two  dozen  bottles, 
while  on  page  1050,  he  corrects  his  testimony  in  regard 
to  Koke  and  says  it  was  GOc,  showing  that  he  Avas  con- 
fused in  his  former  testimony  between  Koke  and  Coca- 
Cola  and  us(  1  tlie  word  Koke  meaning  Coca-Cola. 

Mat  Wilson,  on  page  1211,  gives  his  reason  for  his  be- 
lief that  Dope  and  Koke  mean  anything,  when  he  tells  of 
his  hatred  for  Tlie  Coca-Cola  Company,  that  is,  the  rumor 
that  The  Coca-Cola  Company  had  contributed  $10,000  to 
the  proldbition  cause. 

C.  W.  Burton  (Kec,  1325)  shows  that  he  does  not  know 
what  the  public  meant  when  they  asked  for  ''Dope." 
Sometimes  when  people  would  ask  for  Dope,  he  would  set 
out  the  Koke  Companies'  product  and  then  they  would 
say  "Coca-Cola." 

It  will  be  noted  from  the  foregoing  cl^ss  of  testimony 
that  the  majority  of  the  witnesses  admit  that  Koke  and 
Dope  mean  to  them  almost  anything.  They  do  not  know 
wdiat  the  ])ul)lic  want  when  they  ask  for  Koke  and  Dope, 
or  what  the  public  mean.  A  majority  of  them  confessed 
that  Koke  and  Dope  meant  Coca-Cola  until  cheaper  drinks 
came  on  the  market,  establishing  thereby  that  Koke  and 
Dope  are  generic  terms  to  them  for  profit  only.    None  of 
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them  pretend  to  know  what  tlie  public  want,  or  what  the 
public  mean  when  Koke  and  Dope  are  asked  for. 

The  rebuttal  testimony  of  The  Coca-Cola  Company 
refers  to  these  trade  witnesses.  It  was  impossible  to  find 
out  or  ascertain  anything-  concerning  the  Class  (a)  trade 
witnesses  at  Cliattanooga,  because  on  account  of  prohibi- 
tion legislation  they  closed  their  places  of  business  be- 
fore the  taking  of  their  testimony. 

W.  J.  Finnin,  whose  testimony  on  page  1563  shows  the 
reason  he  stopped  Coca-Cola  is  on  account  of  the  fact 
that  it  was  higlier  in  ])rice,  and  on  15(J3  he  used  the  word 
Koke  and  Coca-Cola  synonymously. 

AVe  now  come  to  Class  (1))  wholesalers  and  restaurant 
keepers : 

F.  E.  Hooper  (Kec,  99S)  testifies  tliat  Koke  and  Dope- 
means  anything.  He  sliows  what  lie  thought  of  Koke  by 
his  testimony  on  page  998  of  the  record,  and  he  says  on 
page  999  of  the  record:  "Coca-Cola  is  the  oldest  Dope 
or  Koke  I  remember." 

J.  C.  Price  (Rec,  1205,  1200,  1209)  testifies  that  ho 
had  Coca-(*ola  and  another  similar  drink,  and  when  jx'o- 
ple  came  in  and  asked  for  Koke,  he  sold  the  competing 
drink,  because  he  felt  the  customers  did  not  want  the 
genuine,  and  that  in  his  opinion  Kope  and  Dope  mean 
any  drink  containing  caffeine,  and  that  if  he  asked  for 
Koke  and  Dope  at  a  soda  fountain,  he  expected  to  get  a 
competing  drink,  if  the  soda  fountain  did  not  handle  the 
genuine,  and  he  says  the  reasons  he  gave  the  competing 
drink  was  when  he  didn't  have  the  genuine  was  because 
he  could  make  more  money  out  of  it. 

n.  0.  Adams,  page  1345  of  the  record,  testifies: 

"I  never  have  handled  any  Coca-Cola.  Oh,  a  long  time 
ago,  about  twenty  years  ago,  I  probably  handled  a  few 
cases.     They  called  that  Dope,  then, "yes,  sir." 
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■  Class  (c)  druggists  is  important  because  all  drug  stores 
have  soda  fountains: 

C.  P.  Embrey  (Rec,  1019,  1020,  1021,  2022,  1023,  1024, 
1025,  1026,  1027)  is  typical  of  this  class.  He  testified  on 
page  1020: 

''When  customers  call  for  dope  we  give  them  the  one 
we  make  the  most  money  on." 

And  he  testifies  on  page  1022,  that  at  one  time  he  served 
Coca-Cola  exclusively  when  Dope  or  Koke  were  called 
for,  and  on  page  1023  he  shows  why  he  changed  to  sell- 
ing another  similar  product,  because  he  made  more  profit. 
And  on  page  1026  he  says : 

"I  never  gave  him  Coca-Cola  because  I  thought  it 
was  more  profitable.  I  quit  selling  Coca-Cola  in  re- 
sponse to  calls  for  Dope  wiien  these  other  drinks  came 
out  wdiich  were  cheaper." 

This  is  typical  of  most  of  the  druggists  tliat  testified 
in  this  case  for  the  Koke  Companies. 

They  say  now  that  Dope  and  Koke  do  not  mean  any 
specific  drink,  but  mean  a  class  of  drinks,  while  their 
history  shows  that  Coca-Cola  was  the  first  drink  of  this 
kind  they  knew.  The  words  Dope  and  Koke  were  used 
at  the  fountain  in  asking  for  drinks.  They  then  served 
Coca-Cola  in  response  to  such  requests.  The  next  stage 
Cheaper  drinks,  that  looked  and  tasted  like  Coca-Cola, 
came  on  the  market.  Then  of  course,  they  made  more 
profit,  found  an  excuse  in  these  nicknames  and  served  the 
cheaper  drink.  The  third  stage  was  reached  when  they 
actually  substituted  when  Coca-Cola  was  called  for. 

C.  P.  Embrey  signed  an  agreement  admitting  his  sub- 
stitution. The  rebuttal  testimony  shows  that  he  was  and 
has  been  a  confirmed  substituter. 

See  rebuttal  testimony,  pages  2244-2245,  2267,  and  re- 
buttal exhibits  117,  131,  132  and  133. 

Burton  Jones   (Rec,  1006,  1009-1013)   is  also  typical. 
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He  was  asked  what  did  he  understand  wlien  a  person 
asked  for  Dope.    He  says  (Roc,  1006)  : 

*'I  have  had  calls  for  dope  at  my  establishment,  when 
a  customer  asks  for  dope,  he  wants  a  cola  drink  of  some 
kind.  There  are  so  many  substitutes  on  the  market,  they 
might  want  a  cola  drink.  I  do  not  know  about  that,  I 
would  not  say  positively  tliey  would  want  a  cola  drink,  or 
want  one  of  the  same  articles.  I  would  not  say  what  he 
would  want." 

And  again  he  shows  about  these  substitutes,  and  his 
understaiuling  of  the  meaning  on  pages  1009,  1010.  He 
shows  the  stages  that  he  had  gone  tlirougli  concerning 
tlie  change  of  meaning  and  the  reasons  for  it  as  does  Em- 
brey,  pp.  1011-101.3:  that  l)efore  the  cheaper  product  came 
on  the  market  he  understood  Dope  and  Koke  meant  Coca- 
Cola,  and  he  goes  one  step  further,  in  which  he  states  that 
although  the  proprietor  made  the  change,  the  public  knew 
notliing  of  it,  p.  1012,  and  lie  confesses  on  page  1009,  that 
he  could  not  tell  what  the  public  want  when  they  ask  for 
Koke  and  Dope,  and  on  page  1011,  that  up  to  the  time  the 
cheaper  product  came  u})on  the  market,  that  he  under- 
stood the  terms  Koke  and  V)o\)q  to  mean  Coca-Cola,  and 
the  climax  is  reached  on  page  1013,  where  he  states  that 
there  is  50c  difference  in  the  price  of  the  syrups. 

Burton  -Jones  signed  an  agreement  admitting  substi- 
tuting. The  rebuttal  testimony  shows  that  he  was  anc 
has  been  a  substituter  of  drinks. 

See  rebuttal  testimony,  page  2076,  and  Rebuttal  Ex- 
hibit 116. 

Max  Bloomstein  testifies  (Rec,  1145,  1146)  that  Koke 
and  Dope,  used  as  nicknames,  designate  a  class  of  drinks 
rather  than  a  specific  drink,  but  on  page  1147,  he  testifies 
that  the  terms  were  applied  to  Coca-Cola,  as  it  was  the 
first  of  these  drinks,  and  he  shows  why  he  put  in  the 
drinks  of  the  Koke  Companies  on  page  1148,  and  on  page 
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1148,  1149,  he  shows  conclusively  in  his  attempt  to  find 
out  what  consumers  meant  when  they  used  these  terms, 
and  from  tliat  testimony  on  pages  1148,  1149,  it  is  evi- 
dent that  they  meant  and  wanted  Coca-Cola,  and  the 
climax  is  reached  when  this  witness  on  page  1150,  when 
he  states  that  he  handled  Coca-Cola  alone,  and  on  calls 
for  Koke  and  Dope  he  gave  Coca-Cola.  He  clianged 
when  he  put  in  Star  Cola.  His  reason  for  the  cliange.  It 
was  considerably  cheaper. 

It  is  useless  to  discuss  the  testimony  of  J.  B.  Freed 
(Rec,  1171  rf  seq.)  of  Freed  &  Haas,  for  by  his  own 
testimony  he  is  a  confessed  substituter,  and  if  he  does 
not  prove  it  by  his  own  admissions,  the  rebuttal  testi- 
mony shows  it  conclusively. 

See  rebuttal  testimony  pages  2238-2240,  1994,  2142, 
2179,  2186,  2267,  and  rebuttal  exhibits  127,  128,  134  and 
135. 

J.  M.  Smith  testifies  (Rec,  1182,  1183  and  1184)  on  calls 
for  Koke  and  Dope  he  gives  Star  Cola  or  Gerst's  Cola, 
and  that  he  understands  by  the  terms  Dope  and  Koke, 
any  kind  of  di'ink  similar  to  Coca-Cola,  and  that  Koke 
and  Dope  are  not  specific  nmnes  for  some  specific  brand 
of  drink,  and  on  page  1186,  he  shows  why  he  serves  the 
other  drinks  in  response  to  calls  for  Koke  and  Dope.  Of 
course,  they  cost  less  than  Coca-Cola,  and  he  testifies 
that  the  only  drink  of  this  kind  that  is  known  to  the  pub- 
lic is  Coca-Cola.  On  page  1185,  he  testifies  that  he  does 
not  know  what  they  mean  or  expect  to  get  when  asking 
for  Koke  or  Dope. 

T.  H.  Lever  testifies  (Rec,  1228-1230,  1237-1239)  that 
customers  that  know  he  handles  the  Koke  Companies' 
product  under  the  name  of  Dope  are  acquainted  with  that 
special  preparation,  and  they  expect  to  get  that  when 
they  ask  for  Dope,  and  he  considers  Dope  a  nickname 
for  just  any  drink  that  a  customer  is  acquainted  with 
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and  might  apply  to  chocolate,  or  chocolate  milk,  or  hot 
chocolate,  and  it  applies  mostly  to  a  cola  drink,  but  not 
necessarily  to  a  special  kind.  He  says  further  that  he  is 
not  around  the  soda  fountain  a  great  deal.  He  shows 
his  reasons  on  page  1237  of  the  record  when  he  does  not 
remember  the  name  of  the  drink  he  sold  in  response  to 
orders  for  Dope.  AW  he  remembers  is  that  it  was  cheaper. 
A  drink  without  a  name.  He  says  that  at  one  time  he 
handled  Coca-Cola  and  tliat  in  response  to  orders  for 
Dope  he  gave  Coca-Cola.  Then  the  cheaper  drink  came 
on  the  market,  and  then  the  change  of  his  understanding 
of  the  meaning  of  the  term  Dope.  See,  also,  p.  1237.  And 
this  question  of  price  again  arose  when  he  conmienced 
handling  the  product  of  the  Koke  Companies.  (Rec, 
1240,  1241.)  On  page  1244,  he  shows  that  this  was  a  good 
way  to  get  rid  of  the  cheaper  product,  that  is,  by  giving 
the  cheaper  product  in  response  to  calls  for  Dope  and 
Koke. 

See  rebuttal  testimony  pages  2178,  2194,  2195,  2152. 

E.  A.  Sharp  testified  (Rec,  1250,  1253,  1254)  that  Dope 
and  Koke  do  not  mean  Coca-Cola  exclusiveh',  but  he 
says  on  page  1253,  in  response  to  a  question:  "In  my 
estimation  Dope  and  Koke  were  always  similar  to  Coca- 
Cola,  because  I  remember,  it  seems  to  me  it  has  been 
about  10  or  12  years  ago,  they  used  to  have  a  dope  on  the 
market  just  about  the  same  as  Coca-Cola." 

On  1253,  he  testifies  that  he  gave  any  drink  except 
Coca-Cola,  when  Dope  or  Koke  was  called  for,  and  all 
these  drinks  looked  and  tasted  like  Coca-Cola,  and  the 
climax  is  again  reached : 

"Did  not  cost  as  much  as  Coca-Cola."  It  cost  him  less 
and  he  gave  the  cheaper  drinks,  and  that  is  the  reason 
why  Dope  and  Koke  do  not  mean  Coca-Cola.  (Rec,  1253.) 
On  page  1254,  he  shows  that  he  does  not  understand  nor 
wish  to  know  what  the  public  want  when  they  ask  for 
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Dope  and  Koke  by  testifyiiiij;  that  he  knows  what  they 
get,  and  all  he  knew  was  that  he  i»ave  a  drink  that  looked 
like  and  tasted  like  Coca-Cola,  and  was  cheaper  tlian 
Coca-Cola.     This  man  is  a  confessed  snbstituter. 

8ee  rebuttal  testimony  pages  223G-2238,  2218,  and  re- 
buttal exhibits  122  and  123. 

George  R.  Edmonson,  page  1300,  testifies  right  out  that 
he  understands  when  people  ask  for  Dope  they  want 
Coca-Cola. 

R.  A.  Thorn,  page  1423,  testifies  that  he  is  handling 
Coca-Cola,  and  that  wliih^  he  was  handling  Coca-Cola,  and 
before  he  handled  the  cheaper  product,  when  Dope  and 
Koke  were  asked  for  he  gave  Coca-Cola,  and  he  thought 
the  public  meant  Coca-Cola. 

See  rebuttal  testimony  2226. 

H.  F.  Crisler  (Rec,  1426,  1427,  1430)  testified  that  peo- 
ple indicate  by  asking  for  Coca-Cola,  that  they  want  the 
genuine  Coca-Cola,  and  if  tliey  want  some  other  drink 
they  ask  for  Koke  or  Dope,  and  that  he  serves  in  response 
to  orders  for  Koke  and  Dope  either  Ko-Nut  or  New  Or- 
leans Dope.  On  page  1427,  he  testifies  that  before  he 
went  into  the  soda  water  business  he  heard  the  term 
Dope,  heard  Dope  used  quite  a  long  while,  ''almost  ever 
since  I  have  known  Coca-Cola,  for  that  matter." 

On  page  1430,  he  says  that  the  reason  he  knows  that 
Dope  does  not  apply  to  Coca-Cola  is  because  wlien  liis 
place  of  business  has  been  out  of  Dope  (the  Koke  Coni- 
I)anies'  product)  they  had  to  use  Coca-Cola  exclusively, 
and  people  were  not  satisfied.  It  must  be  noted  here,  that 
all  of  the  witnesses  testify  that  all  of  tliese  drinks  are 
similar  in  taste  and  color  to  Coca-Cola. 

IT.  M.  Todd  (Rec,  1438)  testifies  that  when  people  ask 
for  Dope  or  Koke  he  gives  them  Dope  (the  Koke  Com- 
panies' product).  "All  we  have  got,"  and  that  is  the 
product  made  in  New  Orleans,  and  before  that  product 
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was  made,  in  response  to  orders  for  Koke  and  Dope  lie 
gave  them  Ko-Nut.  He  becomes  confused,  as  shown  by 
his  testimon}^  on  page  1441,  as  follows: 

"I  have  heard  of  these  terms  Dope  and  Koke  about 
six  or  seven  years.  They  apply  to  Coca-Cola  to  some 
extent.  They  impressed  the  customers  who  generally 
come  in  and  called  for  Coca-Cola,  so  much,  just  like  any- 
thing else,  a  nickname,  Koke  and  Dope.  I  first  heard 
these  terms  Koke  and  Dope  just  after  Coca-Cola  came 
out  and  when  people  come  in  and  asked  for  Koke  or  Dope, 
as  nicknames  for  Coca-Cola." 

See  rebuttal  testimony  2227. 

R.  E.  Ousley  (Rec,  1447,  1448)  gives  his  reasons  Avhy 
he  first  bought  the  product  of  the  Southern  Koke  Com- 
pany, was  because  serving  anything  else  in  response  to 
orders  for  Dope  or  Koke,  would  bo  an  infringement  on 
their  names.  He  also  says  tliat  it  cost  a  little  less  than 
Coca-Cola,  and  there  was  more  profit  in  it.  He  testifies 
on  page  1449  as  follows: 

"I  expect  most  of  us  would  naturally  infer  that  they 
were  nicknames  for  Coca-Cola,  of  course,  I  never  gave  it 
that  kind  of  thought." 

See  rebuttal  testinnuiy  2227. 
•  H.  L.  -Boyd  (Rec.  1450,  1451,  1453)  testified  that  when 
customers  indicate  they  want  a  cola  drink,  "theyuse  the 
terms,  Koke,  Dope  and  things  like  that,"  that  he  does  not 
cojisider  them  definite  and  specific  requests  for  Coca- 
Cola,  because  some  of  his  customers  know  what  he  han- 
dles, and  the  only  way  that  people  can  know  what  he 
handles  are  those  that  he  speaks  to.  He  does  not  think 
that  Koke  and  Doi)e  ever  meant  Coca-Cola  exclusively, 
but  he  says  that  he  heard  of  the  specific  drinks,  Koke 
and  Dope  only  for  the  last  two  or  three  years. 

See  rebuttal  testimony  2228. 

J.  G.  T^•le   (Rec,  1720,  1721,  1725,  1726,  1727,  1728) 
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thinks  that  Dope  and  Koke  are  not  nicknames  for  Coca- 
Cola,  but  he  is  hardly  on  the  stand  before  he  is  using 
Koke  and  Coca-Cola  synonymously.  See  p.  1721,  where 
he  speaks  of  Mr.  Boyd,  who  is  with  the  Koke  Company 
of  Texas  as  a  representative  of  The  Coca-Cola  Companj', 
and  his  attention  had  to  be  called  to  the  fact  that  he  was 
making  a  mistake.  He  testified  that  he  first  heard  the 
term  Koke  in  1901,  at  Albany,  Texas.  When  he  asked 
for  Coca-Cola,  the  dispenser  replied  that  he  did  not  have 
it  but  had  Koke,  Avhich  the  dispenser  said  was  something 
similar  to  Coca-Cola.  He  confesses  that  when  he  was  in 
the  soda  water  business  that  Koke  might  have  meant 
Coca-Cola,  and  that  a  lot  of  people  mean  Coca-Cola  when 
they  call  for  Koke.  That  Koke  is  just  shortening  the 
name  Coca-Cola,  and  that  he  handled  at  his  store  now 
only  Coca-Cola,  and  that  he  gives  Coca-Cola  in  response 
to  calls  for  Koke.  When  a  man  calls  for  Koke  now  he 
does  not  know  whether  he  means  Coca-Cola  or  the  prod- 
uct Koke  and  before  the  Koke  Company  of  Texas  started 
in  business  at  Dallas,  it  is  not  improbable  that  they  did 
call  Coca-Cola  Koke  at  that  time. 

See  rebuttal  testimony  2189. 

C.  J.  Thornton  (Rec,  1759,  1780,  1781).  It  is  well  to 
note  that  a  permanent  injunction  was  taken  against  the 
Corner  Drug  Company,  of  which  C.  J.  Thornton  is  the 
proprietor  and  manager,  restraining  the  substitution  of 
other  drinks  on  calls  for  Coca-Cola.  Of  course,  it  is  but 
natural  that  a  substituter  would  say  that  Koke  and  Dope, 
mean  a  class  of  drinks.    This  is  their  subterfuge. 

See  rebuttal  testimony  2189,  2190  and  Exhibit  45. 

A.  S.  Goody  (Rec,  1787)  testifies  that  Dope  at  soda 
fountains  means  anything  like  Coca-Cola  such  as  Ko-Nut, 
Afri  Cola,  G'ay  Ola.  He  testifies  on  page  1790,  that  when 
Koke  and  Dope  are  called  for  at  his  fountain,  he  gives 
Coca-Cola,  and  when  asked  whether  he  understood  if  they 
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wanted  Coca-Cola,  he  said:  "I  did  not  understand  it.  1 
did  not  pa}^  particular  attention  to  it.  I  just  knew  they 
wanted  soniething. "  Then  comes  the  climax  to  his  testi- 
mony that  these  other  drinks,  particularly  the  drink  of 
the  Koke  Companies,  costs  less  than  Coca-Cola.  (p.  1791.) 
He  repeats  this  on  page  179l\  He  confesses  that  he  might 
get  mixed  up  when  Koke  is  called  for  and  give  either 
Koke  or  Coca-Cola.  On  page  179.'),  he  testifies  that  he 
does  not  knoAV  what  people  want  when  they  ask  for  Dope 
or  Koke,  and  that  he  serves  the  product  of  the  Koke  Com- 
panies because  it  is  cheaper  than  Coca-Cola. 

J.  Fj.  Jones  (Rec,  1796)  testifies  that  when  the  terms 
Dope  or  Koke  are  used,  he  served  Ko-Nut  when  he  han- 
dled it.  He  fui'tlier  testifies  on  page  1799  that  after  con- 
sulting with  his  counsel,  that  Doi)e  and  Koke  meant  Coca- 
Cola,  and  that  when  he  sold  Ko-Nut  in  response  to  calls 
for  Dope  and  Koke,  li(>  uiuhM'stood  that  it  amounted  to 
substitution.  He  testifies  that  lie  handled  Coca-Cola  at 
one  time  exclusively,  and  that  when  he  handled  it  exclu- 
sively he  served  Coca-Cola  in  response  to  calls  for  Koke 
and  Dope.  (p.  ISOO.)  Then  comes  llie  climax  to  his  tes- 
timony, and  why  lie  clianged:  liecause  Ko-Nut  was 
cheaper,  (p.  1801.)  And  to  the  same  effect  and  as  to 
why  this  change  in  his  method,  see  page  180],  to  wit: 
more  profit.  This  man  confessed  his  substitution  in  writ- 
ing. 

See  rebuttal  testimony  2190  and  Exhibit  115. 

E.  J.  AVilliams  (Rec,  1808,  1809,  1812,  1814).  This  is 
the  same  person  against  whom  the  court  granted  a  tem- 
porary injunction  (the  Ov.i  Drug  Store,  E.  J.  AVilliams, 
owner  and  proprietor),  restraining  fraudulent  substitu- 
tion of  other  drinks  on  calls  for  Coca-Cola. 

See  rebuttal  testimony  2246-2251  and  Exhibit  49. 

AV.  A.  Hickman  (Rec,  1821)  testifies  that  when  Dope  or 
Koke  are  asked  for  lie  just  gives  them  something  cold, 
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and  asked  did  it  mean  any  particular  brand  or  drink,  he 
says:  "I  do  not  know.  I  do  not  j^ness  it  means  any  par- 
ticular brand.  You  take  a  lot  of  people,  they  call  most 
any  kind  of  a  drink  Dope.  Do  not  know  one  drink  from 
the  other,  but  want  soda  water  and  call  it  Dope."  His 
reasons  for  this  is  that  he  had  asked  several  people  what 
they  wanted  Avhen  they  asked  for  Koke  and  Dope,  and 
they  replied : 

*'I  do  not  know." 

On  page  1824,  he  testifies  that  he  does  not  know  what 
a  person  wants  when  he  calls  for  Dope  or  Koke. 

Then  the  climax  is  reached:  products  that  look  like 
Coca-Cola  and  taste  like  Coca-Cola  are  cheaper. 

H.  O.  Null  (Rec,  1062-1064,  1065). 

See  rebuttal  testimony  2166,  2167. 

W.  F.  Davis  (Rec,  1101,  1105,  1107,  1108)  is  a  self-con- 
fessed substituter. 

See  rebuttal  testimony  2142,  2159,  2180,  2187. 

Sumner  Fuston,  Davis'  partner  (Roc,  1110,  1112,  1115, 
1116),  is  also  a  self-confessed  substituter.  (Record,  same 
as  Davis.) 

A  resume  of  the  testimony  under  class  (c)  proves  con- 
clusively : 

(1)  Koke  and  Dope  meant  Coca-Cola. 

(2)  Until  products  that  looked  like  Coca-Cola  and 
tasted  like  Coca-Cola  came  on  the  market  and  were 
cheaper  than  Coca-Cola. 

(3)  And  then  in  response  to  orders  for  Koke  and 
Dope,  these  cheaper  products  were  served  without  any 
notice  to  the  purchaser.  Therefore,  the  change  in  mean- 
ing was  only  so  far  as  the  dealer  was  concerned;  and 

(4)  The  public  knew  nothing  of  the  change;  and  then 

(5)  Came  the  substitution  of  these  cheaper  products, 
even  when  Coca-Cola  was  called  for  by  its  full  name. 

There  are  only  two  witnesses  under  class  (d),  C.  H. 
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Jouett  (Ree.,  1051,  1052),  and  F.  M.  Bogart  (Rec,  1070, 
1071). 

Their  testimony  shows : 

That  when  Dope  is  called  for,  it  is  left  to  the  dispenser 
as  to  what  kind  of  a  drink  is  given,  although  they  do  not 
know  or  care  what  the  public  want. 

See  rebuttal  testimony  2243-2245,  2180,  2164,  and  Ex- 
hibits 129,  13:i 

Class  (e).  Three  manufaeturei's  of  drinks  similar  to 
Coca-Cola  testified  in  this  case : 

Adam  Diehl,  1082,  1083. 

John  D.  Fletcher,  1081),  1095;  and 

Lee  Hagan,  1291,  1298. 

Adam  Diehl  testifies  that  his  drink.  Star  Cola,  is  a  well 
advertised  di-ink,  but  outside  of  the  City  of  Nashville, 
where  it  is  made,  he  could  not  name  a  place  where  it  had 
been  advertised.  The  rebuttal  testimony  sliows  that  Star 
Cola  is  substituted  for  Coca-Cola;  that  it  is  similar  in 
appearance  ^and  taste,  and  another  witness  testified,  as 
has  been  shown,  that  Star  Cola  is  a  substitute  for  Coca- 
Cola,  Not  a  i)iece  of  advertising  is  mentioned  of  Star 
Cola,  except  by  Diehl,  its  manufacturer.  If  ever  tlieix* 
was  a  case  of  contributory  infringement,  it  is  the  case  of 
Adam  Diehl 's  drink.  Adam  Diehl  testifies,  of  course,  that 
Koke  and  Dope  do  not  mean  any  specific  drink.  The  rea- 
son for  his  testimony  is  ])lain.  He  could  never  sell  his 
product  except  for  these  nicknames. 

John  1),  Fletcher  was  the  owner  of  the  Nashville  Syrup 
Company  at  the  time  the  Coca-Cola  Company  obtained  an 
injunction  against  that  company  for  using  the  name  Coca- 
Cola,  holding  that  it  was  an  infringement,  and  that  Coca- 
Cola  was  a  valid  trade-mark.  Coca-Cola  Co.  v.  Nashville 
Syrup  Co.,  200  Fed.,  153,  157 ;  215  Fed.,  527.  He  testified 
in  the  Nashville  Syrup  Company  case  that  Koke  and 
Dope  were  names  for  Coca-Cola.     He  now  testifies  that 
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Koke  and  Dope  mean  any  similar  drink.  Fletcher  is  now 
jnanufaetnring  a  drink  under  an  infringing  name. 

The  testimony  of  Lee  Hagan  shows  conclusively  that 
his  products  Ko-Nut  and  Afri  Cola  were  not  known,  never 
called  for  under  their  own  names,  both  non-advertised, 
public  knows  nothing  of  them,  cheaper  than  Coca-Cola, 
and  that  Coca-Cola  is,  as  he  expresses  it,  the  father  of  all 
these  Koke  and  Dope  drinks,  and  that  the  advertising  of 
The  Coca-Cola  Company  makes  the  sale  of  all  of  these 
drinks  possible.  Koke  and  Dope  is  his  means  of  selling 
his  drink. 

Very  significant  is  the  conversation  that  took  place  be- 
tween this  witness  and  J.  C.  Maytield,  when  innnunity 
from  prosecution  by  the  Koke  Companies  if  their  claim 
to  the  exclusive  right  to  Koke  and  Dope  were  sustained, 
was  promised  in  the  event  he  testified.  (Record  pages 
V297,  1298. 

Class  (f)  comprises  dispensers  at  soda  fountains, 
young  men  who  have  just  gone  into  the  business.  The 
rebuttal  testimony  shows  that  most  of  them  worked  at 
places  where  products  similar  to  Coca-Cola  in  taste  and 
appearance  was  substituted  when  Coca-Cola  was  called 
for.  Most  of  them  testify  that  they  do  not  know  what 
the  public  means  by  the  word  Koke  and  Dope,  but  that 
they  follow  the  instructions  of  their  employers  and  serve 
other  drinks  than  Coca-Cola  when  Kope  and  Dope  are 
called  for,  because  they  are  more  profitable.  The  testi- 
mony of  this  class  shows  conclusively  that  the  reason 
the}^  do  this  is  that  the  other  drinks  are  similar  to  Coca- 
Cola  in  appearance  and  taste  that  the  purchaser  cannot 
tell  them  from  Coca-Cola  and  that  they  are  cheaper.  Some 
of  these  witnesses  testify  that  Koke  and  Dope  are  nick- 
names for  Coca-Cola.  This  class  is  practically  the  same 
as  class  (c). 
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And  these  parties  in  most  instances  were  in  the  employ 

of  the  Class  (c)  parties. 

Name  of  AVitness.  Record  Page. 

Paul  E.  Webb,  1119,  1120,  1121,  1122 

Brants  Darden,  1123,  1124,  1125,  1126,  1127 
J.  R.  Pai'due, 

1134,  1135,  113G,  1137,  1138,  1139,  1140,  1141,  1142,  1143 

P.  E.  Johnson,  1151,  1152,  1153,  1156,  1157 

J.  E.  Dmm,  1158,  1159,  1160 

W.  W.  Randolph,  1160,  1161 

J.  G.  Booth,  1169,  1170,  1171 

R.  K.  Smith,  1187,  1188,  1189,  1190,  1191 

F.  H.  Willis,  1191 

J.  L.  Drake,  1402,  1403 

E.  J.  Ople,  1404,  1405,  1406 

Of  class  (g).  Retired  Manufacturers,  there  are  only  two, 
W.  M.  Sidebottom  (Rec,  1163)  and  his  partner,  F.  C. 
Dorider  (Rec,  1195,  1196,  1197). 

Mr.  Sidebottom  testified  that  when  Koke  or  Dope  is 
called  for,  what  is  given  depends  on  the  humor  of  the 
dispenser,  but  in  his  own  oi)inion  a  request  for  Koke  or 
Dope  is  not  a  definite  and  specific  retpiest  for  Coca-Cola, 
but  a  similar  drink,  and  that  when  he  was  in  business  he 
would  give  CVdery  Cola.  (Celery  Cola  is  cheaper  than 
Coca-Cola.)  That  when  he  was  in  business,  in  response  to 
orders  for  Dope  or  Koke  lie  served  Celery  Cola,  Coca- 
Cola  and  Cola  Ade.  Mr.  Dorider  testifies  that  when  peo- 
ple call  for  Koke  or  Dope,  that  if  the  customer  is  a  Coca- 
Cola  drinker,  he  would  give  Coca-Cola,  a  Celery  Cola 
drinker.  Celery  Cola,  a  Cola  Ade  drinker.  Cola  Ade,  and 
that  he  did  not  consider  Koke  and  Dope  meant  Coca-Cola 
unless  the  customer  was  a  Coca-Cola  drinker,  and  that 
the  terms  Koke  and  Dope  api)ly  to  anything  with  Cola  as 
part  of  the  name. 

Under  class  (h).  Bottlers  of  Product  Similar  to  Coca- 
Cola,  there  are  three  who  testified : 

W.  M.  Pollock  (Rec,  1201,  1202)  testified  that  he  had 
heard  the  terms  Koke  and  Dope  since  he  remembered  a 
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cola  drink  and  that  they  mean  a  cola  drink,  and  that  when 
he  uses  the  terms  Koke  and  Dope,  lie  does  not  care  what 
one  of  the  Cola  drinks  he  gets.  It  must  be  remembered 
that  W.  M.  Pollock  bottles  the  infringer  John  D.  Fletch- 
er's "Carbonated  syrups,  a  genuine  Coca  and  Cola 
flavor." 

C.  N.  Baker  (Kec,  1407).  To  appreciate  the  entire 
force  and  effect  of  the  testimony  of  this  witness,  would 
take  a  careful  reading  of  his  entire  deposition.  Of 
course,  he  has  never  bottled  C^oca-Cola.  He  has  bottled 
only  imitations  and  substitutes.  He  admits  that  Dope 
and  Koke  are  nicknames  oidy  for  the  purpose  of  sub- 
stitution, for  he  says  on  page  1407 : 

"I  reckon  I  have  sold  one-fourth  of  what  I  put  up  fo]- 
Dope,  and  they  got  to  calling  it  Dope  until  The  Coca-Cola 
Company  got  to  advertising  it  on  everything  to  call  it 
straight  Coca-Cola." 

Patrick  J.  Gillian  (Kec,  1503)  at  one  time  bottled  the 
product  of  the  Southern  Koke  Company,  Ltd.,  and  while 
he  does  not  say  it  in  so  many  words,  the  intimation  is  by 
his  obtaining  a  guarantee  against  loss  if  he  were  sued  by 
the  Coca-Cola  Company  concerning  his  use  of  Koke,  that 
he  considered  it  a  Coca-Cola  nickname  and  wanted  to  be 
protected.  On  page  1504  of  the  record,  he  testifies  that 
both  Koke  and  Dope  apply  to  Coca-Cola,  also  used  in 
place  of  Coca-Cola. 

Class  (i).  It  is  significant  in  this  record  that  the  Koke 
Companies  offer  no  testimony  from  consumers  as  to  what 
they  mean  by  Koke  and  Dope.  Three  persons  were  placed 
on  the  stand. 

^y.  F.  Boylin  (Rec,  1072, 1074,  1075)  testifies  that  Koke 
and  Dope  are  nicknames  for  cola  drinks.  He  testified 
that  Coca-Cola  was  on  the  market  18  years  ago,  and  that 
possibly  he  heard  the  terms  Koke  and  Dope  at  that  time. 
(Rec,  1074.)     He  testifies  that  Koke  and  Dope  may  apply 
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to  Coca-Cola,  but  that  when  lie  wants  Coca-Cola  lie  calls 
for  it  under  tlie  name  Coca-Cola.  Boylin  makes  the  Koke 
Companies'  labels  and  formerly  made  Mayfield's. 

E.  D.  Mont<^-omery  (Rec,  llijG)  is  an  ex-employe  of 
J.  C.  Mayfield.  He  testifies  positively  that  when  he  asks 
for  Koke  and  Dope,  he  means  any  kind  of  cola  drink. 

Alphonse  Goldsmith  (Rec,  1485)  is  in  the  advertising 
business,  sellin<»'  to  The  Southern  Koke  Company,  Ltd., 
and  he  testifies  that  he  had  never  used  the  term  Koke  or 
Dope  before  tiie  Southern  Koke  Company  went  into  the 
business. 

Class  (j).  There  is  only  one  witness  under  this  head, 
T.  D.  Culbreath  (Rec,  170a),  and  he  admits  that  it  is  a 
matter  of  connnon  knowled^'e  in  tlie  section  of  the  coun- 
try where  he  lives  (Texas)  that  Koke  is  a  connnon  and 
familiar  nickname  of  Coca-Cohi. 

Class  (k).  Undei-  this  head  we  have  tlie  testimony  of 
J.  AV.  Mayfield,  a  son  of  J.  C.  Mayfield,  and  W.  Mc- 
Carthy Moore,  once  an  officer  ol'  the  Southern  Koke  Com- 
pany, Ltd.,  and  an  incorporator  and  jji'omoter  of  several 
of  the  others. 

J.  AV.  Mayfield  {Hoc.,  1523-1525)  testifies  that  he  went 
out  and  asked  for  Koke  and  Dope,  and  in  response  there- 
to many  and  several  kinds  of  beverages  were  served  to 
him.  Coca-t'ola  was  not  amoni;'  these,  however.  This 
was  on  his  direct  testimony. 

On  his  cross-examination  it  is  shown  that  he  got  Coca- 
Cola  in  I'esponse  to  the  requests  for  Dope  and  Koke,  but 
he  did  not  j^roduce  the  Coca-Cola  bottles,  saying  that 
that  was  not  the  kind  of  evidence  that  he  was  after. 
(Rec,  1549.) 

AV.  McCarty  Aloore  testified  that  he  had  heard  of  Koke 
(on  ]).  1752,  1753)  before  he  organized  the  Southern 
Koke  Company,  and  ((ni  p.  1756)  that  the  use  of  the 
word  Koke  causes  confusion  in  the  trade. 
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A  very  telling  part  of  this  record  is  the  admission  of 
all  of  the  Koke  Companies'  witnesses  who  attempted  to 
testify  concerning  the  asserted  deseriptiveness  and  gen- 
eric character  of  the  Avords  Koke  and  Dope,  that  all  the 
drinks  named  in  this  case,  including  the  Koke  Com- 
panies' product,  are  cheaper  in  price  than  Coca-Cola, 
while  resembling  it  in  taste  and  appearance. 

Name  of  AVitness.  Record  Page. 

M.  J.  Costello  1001-1003 

Burton  Jones  1012 

R.  L.  Wavman  1014,  1016 

C.  P.  Embrey  1019,  1022 

W.  F.  Strickland  1048,  1050 

Wm.  F.  Davis  1102,  1107 

Brants  Darden  1124,  1127 

J.  G.  Booth  1170 

J.  M.  Smith  11S6 

F.  H.  Willis  1191 
T.  H.  Lever  1228,  1241 
E.  A.  Sharp  1256 

G.  G.  DeSouchet  1350 
Champ  Yeargin  1352 
Dr.  R.  A.  Thorn  1422,  1423 
Robt.  E.  Ouslev  1448 
S.  T.  Mavfield"  1474 
W.  J.  Finnin  1563 
Dr.  J.  G.  Pyle  1725,  1727 
().  T.  Maxwell  1736,  1737 
C.  J.  Thornton  1760,  1773 
A.  S.  Goody  1791 
J.  E.  Jones  .  1800,  1801 
E.  J.  AVilliams  1814 
W.  A.  Hickman  1824,  1825 
J.  C.  Mayfield,  Sr.  1687 

A  fair  resume  of  the  Koke  Companies'  testimony  con- 
cerning Koke  and  Dope  shows: 

1.  That  Coca-Cola  was  the  first  drink  of  this  kind 
on  the  market. 

2.  Other  drinks  imitating  Coca-Cola  in  taste  and 
appearance,  later  came  on  the  market  that  were  cheaper 
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to  the  liandlei-  while  selling  to  the  public  at  the  same 
price. 

3.  That  at  first  Koke  and  Dope  meant  Coca-Cola 
exclusively. 

4.  When  the  cheaper  drinks  came  on  the  market,  in 
order  to  make  more  pi'ofit,  tlie  liandlers  used  the  Coca- 
Cola  nicknames  Koke  and  Dope  as  a  pretext  for  getting 
rid  of  the  cheaper  drinks. 

5.  These  cheaper  drinks  are  simiUir  to  Coca-Cola  in 
taste  and  appearance. 

6.  The  public  never  knew  of  the  change  made  by 
the  handlers. 

7.  That  Ihe  testimony  shows  that  these  handlers, 
wholesalers,  retailers,  and  dispensers,  only  imagined 
what  the  public  meant  bj'  Koke  and  Dope,  and  that  imag- 
ination was  due  to  moi'e  i)rofits. 

8.  That  truly  Koke  and  I)oi)e  meant  and  do  now 
mean,  and  have  always  meant,  Coca-Cola  to  the  jjublic. 

9.  That  the  contention  of  the  Koke  Companies  is 
not  sustained,  that  l\oke  and  Dope  mean  their  pi'oduct. 
But  the  contention  ol'  The  Coca-Cola  Company  is  sus- 
tained that  Koke  and  Dope  are  nicknames,  or  synonyms, 
short  names  or  abl)reviations  for  Coca-Cola. 

The  testimony  of  the  Koke  Companies'  trade  wit- 
nesses, the  rebuttal  testimony  of  The  Coca-Cola  Com- 
pany, and  the  exhibits,  show  that  at  least  ninety  per  cent. 
of  the  Koke  Companies'  trade  witnesses  are  those 
against  whom  have  been  ])i'oven  cases  of  fraudulent  sub- 
stitution, some  of  whom  had  admitted  such  practice, 
against  others  injunctions  have  been  ()l)tained  and  others 
the  proof  shows  beyond  doubt  that  tliey  were  guilty  of 
such  practice.  The  Koke  Companies  could  find  no  other 
kind  of  witness  by  which  they  could  attempt  to  prove 
their  defense  and  could  only  l)ring  before  the  court  those 
that  had  been  at  some  prior  time  proved  guilt}-  of  tres- 
passing on  the  rights  of  The  Coca-Cola  Companv. 
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TABULATION  OF  EVIDENCE  ON  NICKNAMES  KOKE 

AND  DOPE. 


The  following  is  a  tabulation  of  the  testimony  of  trade  and 
other  witnesses  to  the  fact  that  the  words  Koke  and  Dope  are 
used  as  abbreviations  or  short  names  for  Coca-Cola,  and  where 
the  witnesses  state  the  length  of  time  during  which  this  has 
been  the  fact  it  appears  in  the  fourth  column. 


How  long  Dope 

Record 

and  Koke  have 

Territorial 

Name  of  Witness 

Page 

Occupation 

meant  Coca-Cola 

Experience 

S.  C.  Dobbs 

320,  321 

Salesmanager    The    Coca- 
Cola  Company 

10  or  12  yrs. 

United  States 

W.  L.  Sams 

333,  334 

Salesman  The   Coca-Cola 
Co. 

16  yrs. 

Ga.,  Fla.,  E. 
Tenn  ,  W.  Va. 
Va.  &  Md. 

Geo.  J.  Martin 

339,  340,  346, 

Salesman   Tlie   Coca-Cola 

Dope,  15  yrs.;  Koke, 

N.    &    S.    Caro- 

347 

Co. 

about  8  yrs. 

lina,  Tenn., 
Ky.,  Ohio, 
Midi.,  Wis. 
Ind.,  Ala.,  Ga. 

Oscar  C.  Hightower 

367 

Salesman  The  Coca-Cola 

Co. 
Salesman  The  Coca-Cola 

S.  C.  &  Ga. 

M.  Tomlinson 

368 

N.  C.  &  part  of 

Co. 

Va. 

M.  L.  Ramey 

369,  370 

Traveling   Salesman,   The 
Coca-Cola  Co. 

Atlanta,  E . 
Tenn.,  N.  Ga. 

W.  H.  Troutman 

370 

Salesman  The   Coca-Cola 

Co. 
Trade-name  Expert 

Fla.  &  S.  Ga. 

D.  E.  Bolton 

407 

Varying     times     as 

Ga.,    S.   C,    N. 

(Special    Representative 

shown    by    state- 

C, Va. 

The  Coca-Cola  Co.) 

ments    of    various 
retailers  visited. 

T.  L.  Boswell 

421  to  437 

Same  as  D.  E.  Bolton 

Same  as  D.E.Bolton 

Miss.,  Ala.,  Fla. 

T.  M.  Murphy 

498  to  509 

Same  as  D.  E.  Bolton 

Same  as  D.E.Bolton 

Ky.,  Ark.,  Mo. 

Sam  Friend 

836  to  851 

Same  as  D.  E,  Bolton 

Same  as  D.E.Bolton 

Georgia  &  Tex. 

F.  C.  Peace 

68ito706 

Same  as  D.  E.  Bolton 

•Same  as  D.E.Bolton 

Miss.,  La.,  Tex. 

Philip  Jansen 

936etseq. 

Special  Investigator 

Same  as  D.E.Bolton 

Chicago 

Nick  D.  Chotas 

448 

Dispenser  of  Soda  Water 

9  yrs. 

Atlanta,  Ga. 

F.  W.  Green 

451 

Druggist 

15  to  16  yrs. 

Atlanta,  Ga.,  El- 
wood,  Ind. 

G.  A.  Harbour 

457 

Conducting  Soda  fount. 

55  yrs. 

Atlanta,  (j;i. 

I.  L.  James 

460,  461 

Soda  fount 

Atlanta 

Alexander  Cruickshank 

463,  464 

Cigars  and  >oda  water 

To  my  certain  know- 
ledge 8  yrs. 

Atlanta 

Chas.  Kingsberry 

466 

Cigars  and  soda  water 

About  6  yrs. 

Atlanta 

F.  H.  Smith 

469 

Soda  water 

8  yrs. 

Atlanta 

J.  D.  T.  Lawrence 

471 

Soda  water 

6  or  7  years  anyhow 

Atlanta 

F.  F.  Langenfeldt 

473 

Soda  fount 

8  yrs. 

Atlanta 

D.  G.  Wise 

474 

Soda  fount 

12  yrs. 

Atlanta 

W.  R.  Stovall 

477 

Soda  business 

Atlanta 

Chas.  Alexiou 

478 

Soda  fount 

Atlanta 

J.  F.  Redding 

479 

Soda  fount 

Ever  since  I  have  dis- 
pensed drinks 

Atlanta 

Chas.  B.  Giardina 

480 

Soda  fount 

Atlanta 

W.  \.  Medlock 

482,  483 

Soda  fount 

Atlanta 

L.  Stephens 

484,  485 

Soda  Dispenser 

Few  years 

Atlanta 

George  Moore 

487,  488 

Jobber  of  Coca-Cola  and 
man't'r  ice  cream 

18  yrs. 

Atlanta 

Pete  Verge 

489 

Soda  water 

Atlanta 

W.  N.  Tumlin 

491 

Soda  fount 

7  or  8  yrs. 

Atlanta 

W.  A.  Hartman 

492 

Soda  water 

Atlanta 

T.  C.  Marshall 

494 

Soda  fount 

20  yrs.  Dope,  10  yrs. 
Koke 

Atlanta 

J.  B.  Pendergrast 

496,  497 

Druggist 

At  least  10  yrs.  for 
Dope    and    about 
that  for  Koke 

Atlanta 
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Earl  Kimbrough 

511 

Soda  Dispenser 

Atlanta 

John  Mehos 

511,512 

Soda  fount 

Atlanta 

Clyde  Park 

512,  513 

Soda  fount 

Atlanta 

A.  P.  Blatsios 

513,  514 

.Soda  business 

Atlanta 

G.  H.  Upchurch 

522,  523 

Soda  fount 

Fully  say  9  or  10  yrs. 

Mobile,  Ala. 

Dave  S.  Bauer 

534 

Soda  fount 

24  yrs. 

Mobile 

E.  R.  Albriaiht 

545,  548,  519 

Soda  fount 

Mobile  • 

Geo.  L.  Seibert 

552 

Soda  Dispenser 

Mobile 

J.  W.  Graham 

557 

Employed  at  Drug  Store 

Mobile 

R.  W.  Ellrott 

563 

Soda  Dispenser 

12  or  13  yrs. 

Mobile 

I.  V,  Wood 

566,  570,  571 

Druggist 

20  or  more  odd  yrs. 

Mobile 

G.  S.  Morse 

646 

Dispenser 

New  Orleans 

C.  G.  Peters 

654 

Druggist 

7  or  8  yrs.  to  the  best 
of  his  knowledge 

New  Orleans 

P.  A.  Capdau 

665 

Owner  of  Drug  Store 

New  Orleans 

0.  P.  Bland 

670 

Owner     of     confectionery 

stand 
Dispenser 

New  Orleans 

H.  W.  Flowers 

676 

New  Orleans 

A.J.  Miller 

680 

Soda  fount 

New  Orleans 

E.  Schwartsenburg 

681 

Dispenser 

New  Orleans 

R.  W.  Brown 

682 

Soda  water 

Vicksburg  and 
New  Orleans 

Cecil  V.  Rodgers 

735,  736 

Druggist 

Conservatively       15 
or  16  yrs. 

Dallas,  Tex. 

Jacob  Schrodt 

740,  741 

Druggist 

18  vrs.  at  least 

Dallas 

Chas.  R.  Smith 

746 

Druggist 

12  or  15  yrs. 

Dallas 

J.  W.  Arrant 

748,  749 

Soda  Dispenser 

For  8  yrs. 

Dallas 

A.  M.  Timma 

752,  753 

Soda  Dispenser 

12  yrs. 

Dallas  and  New 
Orleans 

James  F.  Rogers 

751 

Drug  business 

Dallas 

R.  L,  Asbell 

756,  757 

Soda  Dispenser 

Dallas 

D.  H.  Hardin 

759,  760 

Soda  Dispenser 

4  yrs. 

Dallas 

S.  Y.  Althoff 

761 

Mgr.  Owl  Drug  Store 

6  yrs. 

Dallas 

0.  M.  Brown 

764 

Dispenser 

5  or  6  yrs. 

Dallas 

T.  Q.  Martin 

765 

Proprietor,  Soda  fount 

Dallas 

E.  B.  Thomas 

766,  767 

Owner     of     confectionery 
stand 

As  far  back  as  he  can 
remember 

Dallas 

T.  C.  Lupton 

771 

(Written  orders 

abbreviating 

tho  name  Coca  Cola  to  Koke  sent  to  the  Dallas  Coca-Cola  Bottlin? 

Company.) 

CD.  Kingston 

790,  791 

Druggist 

5  or  6  yrs. 

Denison,  Tex. 

F.  L.  Skillen 

792,  793 

Druggist 

15  yrs. 

Dallas 

D.  P.  English 

801 

Druggist 

Possibly  8  or  10  yrs. 

Dallas 

E.  Ewer 

808 

Drug  business 

Dallas 

Geo.  C.  Kershaw 

811 

Confectionery  business 

15  yrs. 

Dallas 

Tony  Giarraputo 

814 

Confectionery  business 

Dallas 

W.  H.  Ramsey 

820 

Drug  business 

Denison 

F.  W.  Haydcn 

821 

(Sends  in  orders  to  The  Coca-Cola  Bottling  Co. 

,  at  Dallas,  Tex., 

for  Koke.) 

J.  B.  Smith 

823,  825 

(Sends  in  orders  for  Koke  to  the  Dallas  Coca-Cola  Bottling  Com- 

Mrs. C.  E.  Flagg 

826 

pany.) 
Confectionery  and  Floral 

Shop 
Soft  drinks 

Dallas,  Tex. 

Peter  Camarinos 

827 

McKinnev,  Tex. 

T.  J.  Britton 

829 

Retail  drug  business 

May  be  longer  than 
7  yrs. 

Dallas,  Tex. 

B.  W.  Fuller 

833 

Soda  Dispenser 

Dallas,  Tex. 

E.  T.  Langan 

894,  895 

Owner  of  a  lunch  room 

12  yrs. 

Chicago,  111. 

T.  J.  Haidip 

Soft  drinks 

Since  1893 

Sherman,  Tex. 
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TRADE  NAME  EXPERTS. 

In  addition  to  the  testimony  of  trade  witnesses  v/ho 
swear  that  Koke  is  and  for  many  years  has  been  the 
familiar  nickname  for  Coca-Cola,  The  Coca-Cola  Company 
has  produced  testimony  of  a  different  kind  to  establish 
this  fact.  Representatives  of  The  Coca-Cola  Company 
were  sent  to  a  large  number  of  towns  and  called  at  soda 
fountains  for  Coca-Cola,  Koke  and  Dope  on  separate  occa- 
sions and  at  the  same  time  observed  customers  using  the 
same  words.  In  every  instance  the  syrup  to  make  the 
drinks  called  for  under  the  names  Coca-Cola,  Koke  and 
Dope  was  drawn  from  one  arid  the  same  container.  The 
proprietor  or  dispenser  was  then  interviewed  and  asked 
what  was  meant  by  Koke  and  Dope  and  in  each  instance 
replied  that  these  words  were  short  names  for  Coca-Cola. 
In  many  places  consumers'  tests  were  made.  A  consumer's 
test  is  conducted  in  the  following  way:  A  representative 
of  the  Coca-Cola  Company  stationed  himself  for  a  con- 
siderable period  of  time  at  the  fountain,  and  whenever  a 
purchaser  used  the  name  Koke  or  Dope  the  dispenser  in 
the  presence  of  the  witness,  asked  the  person  using  such 
word  what  he  meant.  In  every  instance  the  answer  was 
Coca-Cola. 

Attention  is  called  to  tlie  fact  that  in  the  tabulation 
which  follows  the  name  ''Dope"  as  a  nickname  for  Coca- 
Cola  is  more  extensively  used  in  the  territory  east  of 
the  Mississippi  river  than  is  "Koke,"  but  that  west  of 
the  Mississippi  river  "Koke"  is  the  predominant  nick- 
name for  Coca-Cola. 

The  Koke  Companies  sell  the  same  product  under  two 
names  ''Dope"  and  "Koke."  Koke  and  Dope  are  the 
identical  thino-.  Mayfield  admits  this.  (Rec,  1687.)  East 
of  the  Mississippi  river,  where  "Coca-Cola"  is  known  by 
the  nickname  "Dope,"  the  word  "Dope"  is  used  by  the 
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Koke  Companies  upon  the  labels  on  the  containers  in 
which  their  product  is  sold.  AVes{  of  the  Mississippi 
river,  where  "Coca-Cola"  is  known  by  the  nickname 
"Koke,"  the  Koke  Companies'  product,  which  is  iden- 
tical with  that  sold  under  the  name  Dope,  is  sold  exclu- 
sively as  "Koke." 

J.  0'.  Van  Winkle,  Secretary  of  Koke  Company  of 
Texas  (Rec,  1715),  says:  "The  product  of  the  Koke 
Company  of  Texas  has  always  been  sold  under  the  name 
of  'Koko,'  never  under  the  label  'Dope.'  Some  of  the 
other  Koke  Companies  use  it  ('l)ope');  that  is  my  un- 
derstanding."   • 

The  following  is  a  tabulation  of  the  expert  testimony 
on  nicknames: 

Thomas  Leslie  Boswell  (Rec,  421)  : 

422  Towns  visited:  Collins,  Ellisville,  Laurel,  Meridian, 
West  Point,  8tarksville,  Macon,  Columbus,  Okolone, 
Corinth,  luca,  Ripley,  Pontotoc  and  Oxford,  Miss.  Mont- 
gomery, Tuskegee,  Selma,  Eufaula,  Dothan,  Birmingham 
and  Red  Bay,  Ala.  Pensacola,  Tallahassee,  Lake  City, 
Jacksonville,  Palatka,  Ocala  and  Tampa,  Florida. 

The  following  is  a  tabulation  of  the  experience  of  the 
witness  in  asking  for  "Coca-Cohi,"  "Koke"  and  "Dope" 
on  separate  occasions  and  his  observation  of  customers 
using  these  same  words.  All  were  served  with  drinks 
made  from  syrup  drawn  from  one  and  the  same  con- 
tainer. (*  indicates  the  container  was  marked  "Coca- 
Cola.")  The  first  column  indicates  the  page  of  the  rec- 
ord. The  second  the  name  of  the  town.  The  third  the 
name  of  the  store.  The  fourth  the  name  of  the  proprietor 
or  dispenser.  The  fifth  the  number  of  calls  for  "Coca- 
Cola"  during  the  witness'  observation.  The  sixth  the 
number  of  calls  for  "Dope"  during  the  period  of  the 
witness'  observation.  The  seventh  the  number  of  calls 
for  "Koke"  during  the  period  of  the  witness'  observa- 
tion. 
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424      West  Point,  Miss. 


West  Point 


Starksville 
Starksvillc 
Starksville 
Starksville 
Starksville 
Macon 


Columbus 

Columbus,  Miss. 
Okolonc 

Corinth 


425 


Holly  Springs 


Ripley 

Red  Bay,  Ala. 
Pontotoc,  Miss. 

Pontotoc 


*P.  H.  White  Drug  Co.     242 
City  Hall  Drug  Store     243 
E.  P.  Wilson  Drug  Co. 
J.  B.  Johnson  244 

P.  L.  Bouchillon 
Barksdale  &  Bennett 
Grocery  Co. 

*Jackson  &  Son  Drug  Co. 
J.  A.  Clardy 
J.-T.  Kirk 

*Jas.  J.  Gill 
Cox  Bros.  Grocery 

*C.  L.  Ferris  Book  Store 

*Nichols&DorahGro.Co.249 

Gem  Pharmacy 
*Murph3'  Drug  Store 


L.  C.  Tucker,  Grocery 
Johnson  &  Cain  Drug     252 

Store 
Weaver  &  Harrington     253 
Street's  Drug  Store 
Mohn  R.  Laws,  Druggist 
Wilson  Drug  Store  255 

L.  E.  Lides  Drug  Store 
L.  E.  Mavfield  Drug  Co. 
Elliott  &^Bell 
L.  E.  Gast  Bros.,  Gro. 
Bearden  &  King  Drug 

Store 
Liggen  &  Bros.  258 

C.  A.  Turner,  Gro. 
H.  E.  Walker 

J.  M.  Mitchell's  Pharm. 
Henry's  Pharmacy 
*McVay  &  Co. 
H.M.McAnnis  Drug  Co. 261 
H.  M.  Stone's  restaurant 

and  bakery 
Corinth  Drug  Co.  263 

Pure  Drug  Co. 

D.  J.  Oliver 

265 
L.  H.  Dancy 

W.  C.  Robinson  266 

C.  M.  Pfvfer  &  Co.  267 

R.  R.  McCord 
Red  Bay  Drug  Co. 
Furr  &  Carter  Drug  Co. 

C.  D.  Mitchell  &  Co.      271 


Propr.  or 

Dispenser  CC  D  K 

Jim  Figure,  d 
Mr.  Turnipseed 

Mr.  Tomlinson,  d. 
P.  L.  Bouchillon 


J.  A.  Jackson 
J.  A.  Clardy  1     2 

1 
1 
Earl  Cox  3 

C.  L.  Ferris  1     2 

L.  T.  Dorah 
J.  Q.  Nichols 
E.  E.  Hammond,  P. 
T.W.Jackson, Jr., d. 
Ed.  M.  Murphy,  P. 
S.  T.  Pennington,  d. 
Henry  Pattee,  d 
L.  C.  Tucker 

E.  C.  Johnson  and  10     1 
S.  L.  Cain,  Ps. 
W.  B.  Harrington 
W.  B.  Street  2 


Mr.  Wilson 

1 

L.  E.  Lides,  P. 

L.  E.  Mayfield 

1 

Mr.  Bell,  P. 

3 

L.  E.  Gast 

W.  E.  Bearden 

2 

R.  H.  Liggen,  P. 

C.  A.  Turner,  P. 

2 

R.  C.  Battles 

4 

2 

1 

J.  A.  Mitchell,  P. 

Mr.  Henry,  P. 

R.  R.  McVay 

2 

Mr.  McAnnis 

1 

2 

H.  M.  Stone 
H.  M.  &  T.  F. 
Seigman,  Ps. 
K.  C.  Campbell,  P. 
J.  L.  Alverson,  d. 

D.  J.  Oliver,  P.       2    2 
Joe  Howard,  d. 

L.  H.  Dancy,  P.      1     1 
W.  C.  Rol)inson  1 

CM.  Pfyfer  1     1 

R.  R.  McCord         1     1 
J.  A.  Gray,  P.         2 
J.  M.  Furr  and         1 

R.E.Carter,Ps. 
CD.  Mitchell,  P.      1     1 
B.B.Anderson, CI. 
S.  V.  Pitts. 

E.  C.  Nesbitt,  d. 
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Prop,  or 
Dispenser 


CCDK 


426 


Oxford 


Montgomery,  Ala. 


Tuskegee 


Selma 


Pensacola,  Fla. 


Tallahassee 


Lake  City 


Jacksonville 


Palatka 


Ocala 


Tampa 


Dothan,  Ala. 


Birmingham 


Chilton  Drug  Store 
Rowland  Drug  Store 
Bramlett  &  Sons 
G.M.Chatfield  Drug  Co. 
J.  Johnson  Moore 

May's  Bakery  and 

Confectionery 
Lyon  Head  Drug  Store 
L.  C.  Lewis 
Hardin  Howard  Dr>ig 

Store 
Johnson  Bros.  Drug 

Store 
Rockmills  Bros. 
G.  A.  Swift 
Tillman  Drug  Co. 
Central  Pharmacy 
J.  S.  Pinkussohn  Cigar 

Stand 
Balkcom  Drug  Co. 
Holmes  Drug  Co. 

Hardee-Smith  Co. 


C.  W.  Chilton,  P. 
Herron  Rowland, P. 
Eugene  Bramlett 
G.  M.  Chatfield      4 
Carter  JNLaston,  D  2 
277  J.Johnson]Moore,P. 
Stewart  and 

DuncanMav,Ps. 
C.  T.  Ruff,  P. 
Mr.  Lewis,  P.  2 

Hardin  Howard 

281  E.D.Johnson,  P. 

282  R.  R.  Rockmills 
183  E.  J.  Word,  d. 

W.  P.  Cook,  ^rgr. 

I^L  B.  Scott,  Mgr 
285  R.  H.  Capers,  d. 
and  Mgr. 

B.F. Balkcom, Mgr.l 

J.  McNair 

C.  N.  Tombs,  P 
287  L.  K.  Cohen 

J.  Johnson,  Clk. 


6 

5 

1 

1 

3 

5 

2 

2 

4 

9 

1 

1 

4 

2 

6 

De  Soto  Drug  Co. 

M.H.Tibbals.  Mgr. 

C.  E.  Lewis 

C.  E.  Lewis,  P.       1 

A.  R.  Wise*  Co. 

A.  R.  Wise               1 

5 

Dr.  William  D.  Jones 

Drug  Store 

Win.  D.  Jones,  P. 

5 

2 

J.  Daniel  Boone  &  Co. 

L.M.Holmes, Mgr    1 

3 

Clark's  Drug  Store 

E.  C.  Clark,  Mgr.  5 

10 

City  Drug  Co. 

J.H.Haughton,  P.  2 

2 

Ray's  Confectionery 

Jas.  Rav,  P.             2 

Smith's  C'onfectionery 

L.  H.  Smith,  P. 

Gerrig's  Drug  Store 

J.  J.  Cierrig 

4 

2 

T.  W.  Traxler 

T.  W.  Traxler,  P. 

1 

Court  Pharnuicy 

J.  B.  Harrel  and      2 
H.  N.  Walters 

Tibbett's  Corner 

303  W.  H.  Tibbets,  P.  4 

6 

Val's  Corner 

VaI.^^Antuomo,P4 

1 

B.L.Robinson,  Mgr. 
Le  Rov  Cotter,  P.  7     7 
R.  C.  Ellison 
N.H.McCvillom,P.  2     3 
D.  S.  Xash,  Pre- 
scription Clerk 
Albert  Stevenson, 

disp. 
R.  Q.  Nix,  P.  2     3 

1  call  for  a  "Shot" 

Roy  Armstrong, 
Mgr.  4    8 

Geo.  W.  Griffith,  d. 
John  W.Patton  Drug  Co. .309  C.Q.Lovd,  Mgr.       1 
■  -       ■    ~-  A.R.i\l6odv,Mgr.    3     3 


Cotter's  Pharmacv 
M.  A.  Ellison  Drug  Co. 
McCullom's  Drug  Store 


Nix  Drug  Co. 
Parker  Drug  Co 


Towns 
29 


Adam's  Pharmacy 
Proprietors, 

Managers  and  Calls  for        Calls  for      Calls  for  Misc. 

Dispensers  Dope  Koke       Coca  Cola  Calls 

160  150  26  120  1 


Consumer's  Tests 
About  22. 
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429 


426 


427 


Out  of  the  twenty-two  customers'  tests,  there  were 
1320  calls  for  ''Coca-Cola,"  1639  calls  for  "Dope,"  104 
calls  for  "Koke,"  29  miscellaneous  calls.  In  each  in- 
stance ("l^ope"  and  "Koke"  or  miscellaneous)  the  dis- 
penser asked  the  consumer  "Coca-Cola"?  or  "Do  you 
mean  'Coca-Cola?'  "  and  the  customer  replied  in  each 
instance  that  only  "Coca-Cola"  was  meant. 

The  following  is  a  tahulation  of  the  Avitness  Boswell's 
Consumer's  Tests  at  the  fountains  in  the  following  places 
during  the  time  specified  in  the  presence  of  the  witness. 
Every  person  using  the  word  "Koke"  and  "Dope"  in 
ordering  was  asked  by  the  dispenser  what  he  meant  and 
in  each  instance  the  answer  was  "Coca-Cola."  The  first 
column  indicates  the  page  of  the  record.  Tlie  second  the 
name  of  the  town.  The  thii'd  the  name  of  the  store.  The 
fourth  the  number  of  calls  for  "Coca-Cola."  The  fifth 
the  number  of  calls  for  "Dope."  The  sixth  the  number 
of  calls  for  "Koke." 


Corinth,  Miss. 
H0II3'  Springs 
Pontotoc,  Miss. 
Oxford,  Miss. 
Montgomery,  Ala. 


Montgomery,  Ala 


Montgomery,  Ala. 
Selma,  Ala. 


Pensacola,  Fla. 

Tallahassee,  Fla. 

Lake  City,  Fla. 
Jacksonville,  Fla. 


Dr.M.M.McAnnis'  Drug  Store 
D.  J.  Oliver 
C.  p.  Mitchell  &  Co. 
Chilton  Drug  Store 
276  G.M.  Chatfield  Drug  Co. 

Disp.  Wilkins,  Rankin,  White, 

Bradford 
J.  Johnson  Moore: 

Disp.  Wade  Pruitt  and  Carter 

Masten 


cc 

D 

K 

62 

103 

12 

27 

21 

5 

37 

5 

3 

46 

52 

6 

51      41 


41       64 


May's  Bakery  and  Confectioner}' (20min.)     3 


287 


Rockmill  Bros. 
C.  H.  Hurley 
J.  Eagle 

Central  Pharmacy 
Mgr.  Mr.  Scott 
Disp.  C.  E.  Bond 

R.  T.  Shuttleworth 
Dixie  Golden 
Holmes  Drug  Co. 
Prop.  J.  E.  McNair 
Disp.  J.  C.  Savage 
J.  R.  Hartsfield 
A.  R.  Wise  &  Co. 
Disp.  J.  L.  Reims 

Wilbur  Townsend 
Clark's  Drug  Store 

E.  C.  Clark,  Mgr. 
Disp.:  R.  H.  Holmes 
Wm.  Holmes 
R.  Scott 
H.  T.  Stone 


22 


ZO 


16      27 


10      14 


178     139 
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Palatka,  Fla.  City  Drug  Co.  5       11 

Prop.  J.  H.  Ilaugliton 
Disp.:  R.  B.  UnUlvn 
N.  C).  Kilc-s 
Pelt  on  Wilkerson 
Ocala,  Fla.  Court  Pharniarj'  22      32      3 

302      Prop.  J.  B.  Harrol! 
Disp.:. J.  W.  Dcwov 

Bedford  Caldwell 
Sam  Burford 
428       Tampa,  Fla.  Cotter's  Pharmaey  107     142       3 

304       Prop.  Le  Hoy  Cotter 
Disp.:  Harry  B.  Davis 
H.  C.  Brannan 
B.  C.  Knight 
Hoy  Hanter 
Carter  C.  Loyd 
Dothan,  Ala.  Nix  Drug  Co.  "  15      21 

307       Prop.  H.  il  Nix 
Disp.:().  W.  Sagg 

Harvey  Cover 
Birmingham,  Ala.  John  W.  Patton  Drug  Co.  65      40      3 

309  IMgr.  C.  A.  Loyd 
Disp.:  J.  E.  Curry 

Vanee  Thompson 
W.  D.  Calloway 
Birmingham  Adams'  Pharmacy  265    425    27 

310  A.  H.  Moody.  Mgr. 
Disp.:  R.  T.  Wimson 

R.  A.  Pruitt 
H.  L.  Cage 

(Also  13  calls  for  "Shot,"  2  calls  for  "Shot-in-t he-arm:"  1  call  for  "Cand- 
ler's High-Ball;"  2  calls  for  "One-wit h  and  one-wit hout.") 


David  Emory  Bolton  (Roc,  399)  : 

400  Towns  visitcMl:  Aiii^usla,  Ga.,  Aikcii,  S.  ('.,  Black- 
villc,  S,  (;.,  I)arinv('ll,  S.  C,  AllcMidalc,  Dciunark,  Baml)oi>':, 
l^raiichville,  Orangeburg,  St.  Matthews,  Columbia,  New- 
berry, Clinton,  Ijaureiis,  Enoree^  GrcHMiwood,  Abbeville, 
Belton,  Pelzer,  Anderson,  Seneca,  Westminster,  Easley, 
Greenville,  Spartanburg,  Gaffney  and  Blacksburg,  S.  C. 
Charlotte,  AVinston-Salem,  (Jr(>ensb()i'o,  N.  C.  Danville, 
A"a.  Baleigh,  AVilmington,  X.  C.  Norfolk,  Va.,  Peters- 
burg, Riehmoiid,  Alexandria,  Lynchburg,  Va.  Asheville, 
N.  (\,  Chai-lottesville,  Front  Royal,  Va.,  Petersburg,  AV. 
Va,  Reidsville  and  Salisbury,  N.  C. 

The  following  table  indicates  the  places  where  the  Avit- 
ness  called  for  "Coca-(\)la,"  "Koke"  and  "Do]ie"  on 
separate  occasions  and  observed  customers  using  these 
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same  words.  All  wore  served  with  drinks  made  from 
syrup  drawn  from  one  and  the  same  container.  (*Indi- 
cates  that  the  container  was  marked  "Coca-Cola."  (The 
proprietor  and  dispenser  in  each  instance  was  interviewed 
and  stated  that  "Koke"  and  "Dope"  were  miderstood  to 
mean  "Coca-Cola." 


Town 
402      Augusta,  Ga. 

Augusta 

Augusta 


Augusta 

Augusta 

Augusta 

Aiken,  S.  C. 

Aiken 

Aiken 

Blackville 

Blaokville 

Barnwell 

Barnwell 

Allendale 

Denmark 

Bamberg 

Bamberg 

Branchville 

Orangeburg 
Orangeburg 
St.  Mathews 
Columbia 
Columbia 
Columbia 
Columbia 
Columbia 
Columbia 
Newberry 
Newberry 
Clinton 
Clinton 
Laurens 
Laurens 
Enoree 
Greenwood 
Greenwood 
Abbeville 
403      Abbeville 

Bel  ton 

Pelzer 

Anderson 

Anderson 

Seneca 


Store 

Howard  Drug  Store  No.  1   laS 

169 

"Howard  Drug  Store  No.  2  172 

172 

T.  A.  Cardell  170 

170 


Watson  Drug  Co. 

The  Model  Gro.  Store 
H.  J.  Morkwater 
Hall's  Pharmacy 
Sanders'  Pharmacy 
Mr.  Overstreet 
Hotel  Pharmacy 

E.  D.  F.  Pharmacy 
Deason  Drug  Co. 

F.  H.  Huggins  Drug  Store 
Searson's  Drug  Store 
Denmark  Drug  Co. 
INLack's  Drug 

Peoples  Drug  Co. 
Steedly's  Soda  Fountain 

Lowman  Drug  Co. 
Doyle  Drug  Co. 
P'air's  Pharmacy 
Hudki/is  Drug  Co. 
Brim  &  Little  Drug  Co. 
Mirt  Drug  Co. 
Pinkussohn  Ciger  Co. 
Taylor  Drug  Co. 
Heywood's  Pharmacj' 
Newberry  Drug  Co. 
Gilder  &  Weaks  Drug  Co. 
Clinton  Pharmacy 
Yoimg's  Pharmacy 
Ray's  Pharmacy 
Ramsey's  Pharmacy 
Enoree  Drug  Co. 
Oregon  Drug  Co. 
Greenwood  Candy  Kitchen 
Mulford  Drug  Co. 
Abbeville  Candy  Kitchen 

Donald  Wilson  Drug  Store 
Griffin  Drug  Co. 
Red  Cross  Drug  Store 
Evans  Pharmacy 
Seneca  Pharmacy 


173 
174 
175 

176 
177 

179 


Prop,  or  Dispenser 

Mr.  Howard,  Prop. 
Earl  Cummins,  disp. 
Mr.  Howard 
T.  H.  Garfield,  disp. 
Mr.  Cardell 
Nathaniel  Fairbrother, 

disp. 
Jacob  Watson  * 

F.  G.  Allen,  disp. 
Mr.  Holmes,  Prop. 
Mr.  Morkwater 

Mr.  Henderson,  Mgr. 
Mr.  Sanders,  Prop. 
Mr.  Overstreet,  Prop. 
Mr.  Wesenger,  Mgr.  or 

Prop. 
Mr.  Elpps,  Mgr. 
O.  A.  Best,  disp. 

R.  B.  Searson,  Prop. 
Mr.  Willis.  Mgr. 
Mr.  McCracken,  Mgr. 
Mr.  J.  T.  Kelly,  Mgr. 
W.  D.  Steedly,  Prop. 

and  disp. 
W.  A.  Cherry,  Mgr. 
M.  S.  Williams,  Mgr. 
W.  W.  Fair,  Mgr. 
Manager  or  Prop. 
Manager  or  Prop. 
Manager  or  Prop. 
Manager  or  Prop. 
Manager  or  Prop. 
Manager  or  Prop. 
W.  O.  Mills,  Mfr. 
C.  D.  Weaks,  Mgr. 
W.  C.  Harper,  Mgr. 
J.  H.  Young,  Prop. 
C.  K.  Ray,  Mgr. 

B.  F.  Ramsey,  Prop. 
M.  S.  Dantzler,  Mgr. 
E.  L.  Morris,  Mgr. 
Geo.  Alexas,  Mgr. 

C.  A.  Mulford,  Mgr. 
Steve  Parthenos,  Prop. 

and  Mgr. 

G.  S..Cuthbert,  Mgr. 
W.  W.  Griffin,  Mgr. 
L.  W.  Seals,  Mgr. 
\y.  N.  Webb,  Mgr. 

T.  L.  Stribbling,  Mgr. 
and  Prop. 
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Westminster 

Easley 

Greenville 

Greenville 

Greenville 

Greenville 

Spartanburg 

Spartanburg 

Spartanburg 

Spartanburg 

Gaffney 

Gaffney 

Blacksburg 

Blacks burg 

Charlotte,  N.  C. 

Charlotte 

Charlotte 

Charlotte 

Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Danville,  Va. 
Danville 
Danville 
Raleigh,  N.  C. 
Raleigh 
Raleigh 
Raleigh 
404       Wilmington 
Wilmington 
Wilmington 
Wilmington 
Norfolk,  Va. 
Norfolk 
Norfolk 
Norfolk 
Petersburg 
Petersburg 
Petersburg 
Richmond 
Richmond 
Richmond 
Richmond 
Richmond 
Alexandria 

Alexandria 
Lynchburg 
Lynchburg 
Lynchburg 
Asheville,  N.  C. 
Asheville 
Asheville 
Asheville 
Charlottesville, 
Va. 


Stonecypher 

R.  F.  Smith  Drug  Co. 

Armstrong  Drug  Co. 

Doster-Bruce  Drug  Co. 

Candyland  Ice  Cream  Parlor 

Sloan  Drug  Co. 

K.  W.  N.  Pharmacy 

Green  Drug  Co. 

Acropolis  Ice  Cream  Parlor 

Elite  Ice  Cream  Parlor 

Cherokee  Drug  Co. 

Gaffney  Drug  Co 

Cousins  Drug  Co. 

Iron  City  Drug  Co. 

Jordan's  Drug  Store 

Moody  Drug  Co. 

Jas.  P.  Stowe  Drug  Co. 

Charlotte  Drug  Co. 

O.  Hanlon's  Drug  Store 
Thompson  Drug  Store 
Owens  Drug  Co. 
Hutchins  Drug  Co. 
Grissom  Drug  Co. 
Sykes  Drug  Co. 
Greensboro  Drug  Co. 
Convers  &  Sykes  Drug  Co. 
E.  M.  Wallace  Drug  Co. 
Danville  Drug  Co. 
Jacol)s  Drug  Co. 
Thomas  &  Son  Drug  Co. 
Tucker  BIdg.  Pharmacy 
Brantley  Drug  Co. 
Wake  Drug  Co. 
Grton  Confectionery  Co. 
Hicks-Bunting  Drug  Co. 
Woodall-Sheppard  Drug  Co. 
P^lvington  Pharmacy 
Martin's  Pharmacy 
Cummings  Confectionery  Store 
Burrow-Martin  Drug  Co. 
Truitt's  Pharmacy 
Morrison  Drug  Co. 
Harrison  Drug  Co. 
Palms  Confectionery  Co. 
Muller  Drug  Co. 
Blair's  Drug  Store 
Crenshaw  Cigar  Co. 
McKay  Cigar  Co. 
Grant  Drug  Co. 
Warfield  Drug  Co. 

Gubson  Drug  Co. 
Boston  Confectionery 
Craghill  Jones  Drug  Co. 
Lamber's  Pharmacy 
Globe  Cafe  &  Candy  Kitchen 
Raysor  Drug  Co. 
Carmichael  Pharmacy 
Smith's  Drug  Co. 

Pence  &  Sterling  Drug  Co. 


J.  H.  Stonecypher,  Mgr 
Wm.  Wyatt,  Mgr. 
J.  C.  Armstrong,  Mgr. 
O.  L.  Doster,  Mgr. 
E.  S.  Bellinger,  Mgr. 
Thomas  Sloan,  Prop. 
Thomas  H.  Leber,  Mgr 
J.  E.  Green,  Mgr. 
Steve  Bakades,  Mgr. 
J.  A.  Metropolis,  Mgr. 
J.  N.  Littlejohn,  Mgr. 
J.  C.  Greech,  Mgr. 
W.  G.  Cousins,  Mgr. 
T.  S.  R.  Ward,  Prop. 

E.  J.  Caton,  Mgr. 
Jas.  P.  Stowe,  Nlgr. 
Mr.  McLarkin. 
Mr.  Bullock,  Prop. 
E.  W.  {).  Ilanlon,  Prop. 
P.  A.  Thompson,  Prop. 
P.  J.  Brain,  Mgr. 
R.  L.  Hutchins,  Mgr. 
E.  G.  Bowers,  Mgr. 
E.  C.  Sykes,  Mgr. 
Wm.  Johnson,  Mgr. 
R.  J.  Sykes,  Mgr. 
E.  M.  Wallace,  Prop. 
Harrv  W.  Thomas, Mgr 
J.  D.Pruitt,  Prop. 
Wm.  G.  Thomas 
Gilbert  Crabtree,  Mgr. 
J.  C.  Brant  lev.  Prop. 
J.  T.  Moore,  Mgr. 
E.  Dinos,  Prop. 

H.  M.  Cox,  Mgr. 

D.  A.  Elvington,Owner 

Louis  Cummings,  Mgr. 
J.  T.  Powell,  Mgr. 
C.  F.  Truitt,  Prop. 
J.  A.  Morrison,  Prop. 
J.  B.  Harrison,  Prop. 
W.  G.  Roberts,  Mgr. 
T.  A.  Muller 

W.  D.  Crenshaw 
T.  R.  Ennos,  Mgr. 
W.  S.  Cavedo,  Mgr. 
Edgar  Warfield,  Jr., 

Prop. 
Richard  Gubson 
Lewis  Vaynes,  Prop. 
J.  P.  Jones,  Mgr. 

E.  D.  Williams,  Mgr. 
H.  C.  Theobald,  Mgr. 
C.  A.  Ravsor 

R.  C.  Hawkins,  Mgr. 
Frank  Smith,  Mgr. 

R.  S.  J.  Sterling,  Mgr. 


92 


Schedule  II. 


405 


406 


Charlottesville  Fitzhugh  Bros.  Drug  Co. 

Charlottesville  Robert  E.  Clark  Drug  Store 

Front  Royal  Trout  &  Turner  Drug  Co. 

Front  Royal  Venable's  Drug  Store 

Petersburg, W.Va.  Wise  Grocery  Store 

Petersl)urg  Judy  &  Mooman  Drug  Co. 

Reidsville,  X.  C.  Tucker  Drug  Co. 

Reidsville  Gardner  Drug  Co. 

Salisbury  Main  Pharmacy 

Salisbury  Peoples  Drug  Co. 

Salisbury  Smith  Drug  Co. 


J.  S.  Fitzhugh,  Mgr. 
Robert  Clark,  Prop. 
M.  B.  Turner,  Mgr. 
C.  M.  Venable,  Prop. 
W.  C.  Wise,  Prop. 
G.  Mooman,  Mgr. 
R.  H.  Tucker,  Prop. 
T.  L.  Gardner,  Prop. 
Stamy  Carter,  Mgr. 
J.  R.  Trotter,  Mgr. 
Sam  Carter,  Mgr. 


At  the  fountains  of  the  following  places,  in  the  pres- 
ence of  the  witness,  every  person  nsing  the  word  "Koke" 
and  *M)ope"  in  ordering  drinks  was  asked  ))y  the  dis- 
penser what  he  meant,  and  in  each  instance  the  answer 
was  "Coca-Cola."  The  first  colunni  indicates  the  page 
of  the  record.  The  second  column  indicates  the  name  of 
the  town.  The  third  colunni  indicates  the  name  of  the 
fountain.  The  fourth  column  indicates  the  name  of  the 
dispenser.  The  fifth  column  the  number  of  calls  for 
"Coca-Cola"  observed.  The  sixth  column  the  number  of 
calls  for  "Dope"  observed.  The  seventh  column  the  num- 
l)er  of  calls  for  "Koke"  observed. 


Blackville,  S.  C. 

Barnwell 

Allendale 

Denmark 

Bamberg 

Orangeburg 

St.  Mathews 

Columbia 

Columbia 

Newberry 

Clinton 

Laurens 

Greenwood 

Abbeville 

Belton 

Anderson 

Greenville 

Greenville 

Spartanburg 

Gafifncy 

Blacksburg 

Charlotte,  N.  C. 

Winston-Salem 

Greensboro,  X.C. 

Raleigh 

Danville,  Va. 

Wilmington,  N.C. 


Hotel  Pharmacy 
Deason  Drug  Store 
Searson's  Drug  Store 
Denmark  Drug  Co. 
Macks  Drug  Store 
Loman  Drug  Co. 
Fair's  Parmacy 

Hudgins  Drug  Store 
Taylor  Drug  Co. 
Newberry  Drug  Co. 

Ray's  Parmacy 
Greenwood  Cand}^  Kitchen 

Abbeville  Candv'  Kitchen 

Donald  Wilson  Drug  Co. 
Evans  Pharmacy 
Armstrong  Drug  Co. 
Candyland  Ice  Cream  Parlor 
Acropolis  Ice  Cream  Parlor 
Cherokee  Drug  Co. 
Iron  Citv  Drug  Co. 
Charlotte  Drug  Co. 
Owens  Drug  Co. 
Conyers  &  Sykes  Drug  Co. 
J.  C.  Brantley  Drug  Co. 
Jacobs  Drug  Co. 
Elvington  Parmacy 


CC 
T.  D.  Box,  disp.       8 
O.  A.  Best,  disp. 
F.  H.  Farmer,  disp. 
Willis,  Mgr. 
Luke  Curry,  disp. 
Ed  Langley 
Dixon  Whitstone, 

disp. 
H.  G.  Sistrunk,  disp. 
J.  C.  Bruce,  disp. 
Dispenser 
Guy  Maj-son 
Dispenser 
Mr.  Alexas,  Prop. 

and  disp. 
Steve  Parthenos, 

Prop,  and  Mgr. 
Lewis  Cox,  disp. 
Will  Adams 
J.  A.  Rebow,  disp. 
Steve  Georgon,  disp. 
E.  C.  Morrow,  disp. 
Dispenser 
Geo.  Roberts,  disp. 
J.  T.  Neighbors,  di.sp. 
L.  L.  Nunn,  disp. 
K.  C.  Clendein,  disp. 
P.  D.  Gattis,  disp. 
Loyd  Bray,  disp. 
W.  B.  Wilson 
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198  Norfolk,  Va.  Cummings  Confectionery  Chas.  Taylor,  disp.        18 

199  Petersburg  Palm  Confectionery  Store  W.  J.  Adams,  disp.         12 

199  Richmond  Grant  Drug  Co.  K.  M.  Farris,  disf).         ;-'8 

200  Alexandria  Cubson  Drug  Co.  W.  L.  Arnold,  disp.        18 
200      Lynchburg                Craghill-.Joncs  E.  K.  McDaniel,  disp.   12 

200  Asheville,  N.  C.      Carmicihael  Pharmacy  J.  C.  Brown,  Jr.,  disp.  18 

201  Charlottesville, 

Va.  Pence  &  Sterling  Drug  Co.  \V.  R.  Munday,  disp.  12 

201       Front  Royal  Trout  &  Turner  Drug  Co.  L.  J.  Fristo,  disj).  8 

201  Reidsville,  N.  C.  Tucker  Drug  Co.  J.  W.  Burrus,  disp.  5 

202  Salisbury  Main  Pharmacy       "  L.  D.  Joyner,  disp.  9 

Sam  Friend  (Roc,  836): 

Towns  visited:  (jriffin,  Bai-nosvillc,  Macon,  Conyers, 
Covington,  Monroe,  AVinder,  Tjawrenceville,  Buford, 
Roswell,  (Jainosville,  Toccoa,  Koyston,  Athens,  Elberton, 
Madison,  Greensberg,  Wasliington,  Thomson,  AVarrenton, 
Milledgeville,  Joncsboro,  l.ociist  Grove,  Stockbridge,  Mc- 
Donough,  Jackson,  Flovilla,  Monticello,  Eatonton,  Monte- 
zuma, Marshallville,  Americus,  Dawson,  EUaville,  Cuth- 
bert,  ]?iienta  Vista,  Albany,  Ashbnrn,  Moultrie,  Donglas, 
Fitzgerald,  Giolla,  Sylvester,  Cordele,  Ft.  Gaines,  Blakely, 
Bainbridg«,  Adel,  Donaldsonville,  Thomasville,  Pelham, 
Camilla,  Meigs,  (,)nitnian,  Boston,  Valdosta,  Waycross, 
Georgia.  Dallas,  Houston,  San  Antonio,  New  Braunfels, 
San  Alarcos,  Austin,  Taylor,  Temple,  Belton,  Ennis,  Cor- 
sicana,  Texas, 

Friend  called  at  the  following  places  for  "Coca-Cola," 
"Koke"  and  "Dope"  on  separate  occasions  and  observed 
customers  using  the  same  woi'ds.  In  each  instance  he 
and  they  were  served  with  drinks  made  from  syrup 
drawn  from  one  and  the  same  container.  (*Indicates 
container  was  marked  "Coca-Cola.") 
837  The  first  column  indicates  the  page  of  the  record.  The 
second  the  name  of  the  town.  The  third  the  name  of  the 
store,  the  fourth  the  length  of  time  during  which  the 
witness  stayed  about  the  fountain  and  observed  the  calls 
of  customers.  The  fifth  the  number  of  calls  for  "Coca- 
Cola."  The  sixth  the  number  of  calls  for  "Dope."  The 
seventh  the  number  of  calls  for  "Koke"  during  the  period 
of  the  witness'  observation. 
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838       Griffin,  Ga. 


Barnesville 


Macon 


Conyers 

Social  Circle 

Covington 

Covington 

Monroe 


Winder 

839      Lawrenceville 
Buford 

Roswell 
Gainesville 

Toccoa 

Royston 

Athens 

Elberton 

Madison 
Greensboro 
Washington 
Thomson 


*Brooks  County  Drug  kStore 
♦Carlisle  &  Ward 

Derrick  Drug  Co. 

R.  N.  Mitchell  Drug  Store 

J.  H.  Blackburn 

Barnesville  Drug  Co. 

Anderson  Drug  Co. 

Barnesville  Drug  Co. 

Anderson  Drug  C6. 

J.  H.  Blackburn  Drug  Co. 

Saunders  Drug  Co. 

Chapman's  Drug  Store 

Taylor  &  Bayne  Drug  Co. 

J.  H.  Lamar  Drug  Co. 

Murray  &  Sparks  Drug  Co. 

King  &  Oliphant  Drug  Co. 

L.  C.  Small  Drug  Co. 

Saunders  Drug  Co. 

Chapman's  Drug  Store 

Taylor  &  Bayne  Drug  Co. 

W.  H.  Lee  Drug  Co. 

Street's  Drug  Store 

Knox  Pharmacy 

Smith's  Drug  Store 

City  Pharmacy 

C.  C.  Brooks 

Carmichael  Drug  Co. 

W.  S.  Stovall 

Chaffin  Drug  Co. 

G.  W.  De  Lapieriere  &  Sons 

J.  T.  Wages'  Drug  Store 

L.  E.  Herren's  Drug  Store 
*Ezzard-Montgomery  Drug  Co. 

Kelley  Drug  Co. 

Buford  Pharmacy 

Prater  &  Murphy 

J.  T.  Rowe  Drug  Co. 

Roswell  Drug  Co. 

J.  G.  Potter  Drug  Store 

Piedmont  Drug  Co. 

Robertson  Drug  Co. 

Stringer's  Ice  Cream  Parlor 

Barron  Bros.  Ice  Cream  Parlor 
*Peoples  Drug  Store 

Ridgeway  Drug  Co. 

Royston  Drug  Co. 
*Poss'  Place 
*Bland  Bros. 
*Costa's  Place 
*M.  &  W.  Cigar  Co. 
*Hcrndon's  Drug  Store 
♦Cleveland  Drug  Co. 

Rapley  &  Manley 
♦Atkinson  Drug  Co. 
*Tunnison's  Phar. 
♦Rice  Drug  Co. 

Armour  Drug  Co. 
♦Moore  Bros. 

J.  B.  Green 

A.  J.  Matthews 


,r. 

min. 

CC 

D 

1 

25 

7 

9 

55 

5 

7 

55 

2 

G 

35 

G 

5 

1 

10 

3 

G 

55 

4 

5 

50 

3 

G 

55 

4 

3 

35 

2 

4 

40 

3 

5 

20 

5 

11 

20 

5 

11 

15 

9 

11 

15 

5 

G 

30 

14 

5 

05 

8 

8 

20 

5 

11 

20 

2 

2 

15 

1 

2 

20 

1 

3 

1 

20 

3 

6 

55 

3 

4 

25 

5 

3 

20 

3 

7 

50 

4 

12 

25 

4 

9 

30 

5 

8 

25 

4 

7 

05 

6 

7 

15 

4 

6 

45 

3 

7 

15 

2 

G 

2 

5 

5 

G 

10 

3 

3 

10 

3 

4 

50 

2 

3 

55 

2 

4 

10 

2 

3 

3 

7 

20 

3 

4 

15 

4 

7 

3 

4 

15 

3 

5 

30 

5 

5 

20 

4 

4 

25 

5 

10 

2 

4 

05 

7 

15 

15 

5 

8 

10 

4 

7 

05 

4 

G 

15 

4 

5 

45 

5 

2 

35 

4 

5 

30 

6 

4 

05 

4 

5 

30 

2 

4 

2 

10 

3 

G 

1 

45 

3 

4 
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840 


h 

r.  min. 

cc 

D 

*Gibson  Drug  Co. 

I     25 

4 

5 

Warrenton 

*Evans  Drug  Co. 

I     30 

2 

4 

*Baker'.s  Soft  Drink  Stand 

I     35 

3 

7 

Milledgeville 

*Culver  &  Kidd 

I     15 

3 

0 

Barrett's  Drug  Store 

I     10 

2 

G 

Ennis  Drug  Co. 

L     30 

5 

5 

Jonesboro 

Cousins  Drug  Co. 

50 

2 

2 

Locust  Grove 

Locu.st  Grove  Drug  Co. 

50 

2 

2 

Stockbridge 

Ward  Drug  Co. 

[     45 

1 

McDonough 

*McDonough  Drug  Co. 

I     35 

3 

2 

*Horton  Drug  Co.                                    ] 

L     25 

2 

3 

Jackson 

*The  Owl  Drug  Co. 

I     20 

5 

4 

*Slaton  Drug  Co. 

15 

6 

5 

Woods  &  Carmichael  Drug  Co. 

L     15 

4 

9 

Flovilla 

*A.  F.  White  Drug  Co. 

[     25 

4 

8 

Monticello 

Furse  Drug  Co. 

I     40 

G 

(i 

*Jordan  Drug  Co. 

L     40 

5 

i) 

Eatonton 

*Belvin's  Drug  Store 

3 

3 

Eatonton 

*Central  Pharmacy 

20 

2 

4 

*D.  L.  Thomas  Drug  Store 

L     05 

4 

4 

Montezuma 

*A.  C.  Richardson  &  Son 

25 

3 

4 

*Read's  Drug  Store 

L     25 

3 

G 

Walker  Drug  Co. 

15 

5 

1 

Marshallville 

*Booton's  Drug  Store 

30 

1 

2 

Americus 

IIowcll  &  Prather 

L     30 

4 

10 

Hook's  Drug  Store 

45 

5 

11 

Dawson 

*Tanner  Drug  Co. 

15 

4 

5 

*City  Pharmacy 

25 

4 

7 

*Dawson  Drug  Co. 

20 

1 

5 

Ellaville 

*City  Drug  Store                                   1 

I     30 

1 

1 

Cuthbert 

Moore  Drug  Co. 

20 

3 

4 

*Zuber's  Soft  Drink  Stand                    1 

15 

6 

11 

Buena  Vista 

*City  Drug  Store 

2 

3 

Albany 

*All>any  Drug  Co. 

20 

5 

9 

*Royal  Ice  Cream  Parlor 

15 

8 

9 

Cash  Drug  Store                                    1 

15 

7 

12 

Bell  Drug  Co.                                        1 

05 

7 

12 

Ashburn 

*Ashl)urn  Drug  Co. 

30 

2 

() 

Tipton 

Mills  Drug  Co. 

35 

4 

7 

*Peoples  fee  Cream  Parlor 

25 

5 

9 

Brooks  Drug  Store 

I     20 

3 

7 

Moultrie 

♦Williams  Drug  Co. 

L     25 

2 

5 

Moultrie 

Watson  Drug  Co . 

L     15 

2 

7 

Hawkins  Drug  Store 

05 

5 

9 

Douglas 

Farmer's  Drug  Store 

25 

3 

7 

Douglas 

*Sapps  Drug  Store 

15 

6 

(■) 

*Union  Pharmacy 

30 

3 

G 

Fitzgerald 

*Goodman  Diug  Co. 

I     35 

1 

4 

*Dixie  Pharmacy 

[     15 

1 

G 

National  Drug  Co. 

30 

3 

6 

Adams  Candy  Kitchen 

05 

1 

G 

Ocilla 

City  Drug  Store 

50 

2 

Ocilla  Pharmaey 

20 

2 

(i 

Sylvester 

Cash  Drug  Store 

10 

1 

3 

*Bell  &  Lee  Drug  Co. 

55 

2 

1 

Cordele 

*Cash  Drug  Store 

I     35 

3 

6 

*  Williams  Drug  Co. 

15 

5 

9 

*Stead's  Drug  Store 

L     15 

3 

9 

Ft.  Gaines 

♦People's  Drug  Store 

L     30 

3 

11 

John  Brown's  Place 

I     20 

S 

12 
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Blakely  Morris  Drug  Co. 

*Fryer's  Pharmacy 
Bainbridge  Oak  City  Drug  Co. 

Bainbridgft  Pharmacy 
Mills  Drug  Store 
Adel  Adel  Drug  Co. 

Donaldsonville        Palace  Pharmacy 
Thomasville  *Peacock  &  Nash  Drug  Co. 

City  Drug  Store 
Ingram  Drug  Co. 
Pelham  Hill  &  King  Pharmacy 

Consolidated  Drug  Co. 
Camilla,  Ga.  Camilla  Drug  Co. 

Stripling's  Pharmacy 
Meigs  The  Rexall  Store 

Iselar's  Pharmacy 
Quitman  Horn  Drug  Co. 

*Savoy  Soft  Drink  Stand 
Brooks  County  Drug  Co. 
Boston  City  Drug  Co. 

Valdosta  Vinson  Drug  Co. 

*Ingram  Drug  Co. 
Dunnaway's  Pharmacy 
Barnes  Drug  Co. 
Mackey  Soft  Drink  Stand 
Bergstrom  &  Newberg 
Waycross  *Mills  Drug  Co. 

*Spear  &  Register  Drug  Co. 
Cherokee  Pharmacy 
Dallas,  Tex.  Cecil  V.  Rogers  Drug  Store 

*Britton's  Drug  Store 
*Dimitri  &  Nimich 
*St.  George  Drug  Store 
*Southland  Pharmacy 
Thomas'  Candj'  Kitchen 
Thomas'  Candy  Kitchen 
Moss'  Pharmacy 
Princess  Confectionery  Store 
Marvin's  Drug  Store 
Tate  Drug  Store 
Moss'  Pharmacy  No.  2 
*Ewer  Drug  Co. 
Hippodrome  Confectionery 
*J.  A.  Skillern  &  Sons 
Central  Drug  Store 
*Moore's  Commerce  Pharmacy 
*Capitol  Drug  Store 
Bullington  Drug  Store 
*Treadwell  Drug  Co. 
Dallas  Pharmacy 
*J.  A.  Skillern  &  Sons  No.  3 
*Oak  Cliff  Pharmacy 
Furlow  Linder 
Red  Cross  Pharmacy 
Arcade  Confectionery 
Texas  Cigar  Co. 
*Washington  Ave.  Pharmacy 
Cormick  Drug  Co. 
J.  A.  Skillern  No.  2 
*Atha's  Place 


ir. 

min. 

50 
50 

CC 

D 

3 
3 

K 

35 

5 

20 
15 

4 
12 

30 

3 

G 

15 

1 

4 

10 

3 

8 

05 

4 

9 

25 

6 

12 

30 

2 

6 

50 

2 

6 

3 

2 

50 

4 

3 

45 

1 

1 

15 

2 

5 

10 

3 

8 

20 

3 

5 

15 

1 

4 

10 

4 

8 

15 

5 

10 

35 

1 

5 

15 

6 

9 

10 

4 

9 

6 

10 

5 

5 

10 

3 

6 

15 

3 

4 

20 

8 

13 

15 

11 

11 

20 

15 

24 

15 

7 

15 

25 

21 

39 

40 

7 

11 

50 

8 

14 

30 

2 

5 

30 

3 

35 

5 

7 

30 

4 

2 

30 

1 

2 

35 

1 

3 

25 

3 

4 

25 

2 

5 

30 

1 

1 

30 

2 

2 

45 

2 

2 

30 

1 

3 

45 

3 

2 

30 

3 

1 

30 

3 

2 

30 

2 

1 

25 

1 

3 

25 

3 

1 

30 

1 

3 

30 

4 

4 

30 

1 

2 

30 

2 

3 

20 

2 

4 

25 

2 

Schedule  11.  97 

hr.  min.  CC      D      K 

Cossu's  Place  25        1  3 

Sanger  Bros.  25  4  8 

Craig's  Place  20         1 

Imperial  Pharmacy  20         1  3 

*Rhinelander's  Pharmacy  30  2  4 

♦Allen's  Pharmacy  30  2  1 

♦Stovall's  Pharmacy  20        1  3 

*Wimans  Pharmacy  25  2  1 

Grand  Ave.  Pharmacy  25  2  1 

♦Cantor's  Pharmacy  30  2  2 

Second  Avenue  Pharmacy  30  1 

843  *Smoot  &  Crow  Drug  Store  35  1  1 

Fair  &  Park  Drug  Store  25  1  2 

*Guy's  Pharmacy  No.  2  35  1  2- 

*McGwier's  Pharmacv  25  1  1 

♦Robertson  Drug  Co.^  25  3  2 

Wilson  Drug  Store  15  1  1 

Hindley's  Pharmacy  15  1 

Bradlev's  Pharmacy  15  2  3 

♦Clayton's  Pharmacy  20  1  1 

♦Canter's  Drug  Store  No.  2  20  1 

♦Kirbv's  Drug  Store  20  1  2 

♦Green's  Drug  Store  No.  1  20  2  2 

♦Green's  Drug  Store  No.  2  20  1  1 

English  Pharmacy  15  2  3 

Eagle  Pharmacy  20  1  .2 

McFarland's  Drug  Store  ■    15  2  2 

♦Tremont  Pharmacy  15  1  2 

Justice  Pharmacy         '  15  2  2 

Weichsel  Pharmacv  20  2  2 

High  School  Drugstore  15  2  2 

Medlock's  Pharmacv  15  1  1 

♦Springfield  Drug  Store  20  2  2 

E.  J.  Rust  &  Bros.  15  1 

♦Clark's  Pharmacy  15  1  1 

Linder's  Pharmacy  20  1 

Guy's  Pharmacy  15  2  2 

Houston,  Tex.        ♦Anderson  Drug  Co.  25  3         1         5 

♦Woods-Ehrhart  Drug  Co.  25  2  3 

McFarland's  Phar.  30  2  2 

Bemiett's  Phar.  30  1  2 

♦South  End  Pharmacy  35  1  2 

Hoencke  Pharmacy  40  2  2 

Hoencke  Pharmacy  No.  2  30  1  1 

♦Anita  Pharmacj^  30  1  2 

Ridlev's  Pharmacy  30  2  1 

♦City  Drug  Store  20  1  2 

♦Manhattan  Confectionery  40  2  2 

♦Public  Drug  Store  30  2  4 

The  Rouse  Drug  Co.  30  2  6 

♦Rouse  Drug  Co.  No.  2  25  3  4 

844  Rice  Anne.x  Drug  Store  25  5  3 
Pappas  Bros.  Confectionery  30  6  10 
Burgheim's  Phar.  25  2  4 

♦Hendrix  Phar.  20  1  2 

♦Grasse  Drug  Co.  35  1  2 

Spears  Drug  Store  25  1  1 

♦Magnolia  Phar.  25  1  2 

♦Cockrell's  Phar.  25  2  3 

♦Post  Office  Pharmacy  35  4  2 
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*Wicks  &  Go. 

Olympia  Candy  Kitchen 

Clay  &  Gilpin 
*Griffin's  Pharmacy 
*Keisling  Pharmacy 
*Gockrell's  Pharmacy 
San  Antonio  Milburn  Bros.  Pharmacy 

*Busy  Bee  Candy  Kitchen 

Summers  Drug  Store  No.  1 

Summers  Drug  Store  No.  2 
*Whisenant  Drug  Co. 

Burns  Drug  Store 
*Pfeiffer's  Cut-Rate  Drug  Store 
*George  Keen's  Drug  Store 
*Twentieth  Century  Drug  Store 
*Kalteyer  &  Sons 

Taliaferro's  Phar. 
*Marshall  Johnson's  Phar. 

Chapin's  Phar. 

Dreiss  Drug  Store 
*Quillian  Confectionery 
*Palace  of  Sweets 

Wagner  Pharmacy 
*Kalteyer's  Pharm. 
*Fisher's  Drug  Store 

Crutcher-Threadgill  Phar. 
New  Braunfels       *Ritcher's  Phar. 

Sippel's  Confectionery 

Walter  Sippel's  Confectionery 
845      San  Marcos  Story's  Confectionery 

Vinson's  Pharm. 

Mclntyre's  Confectionery 
Austin  *Van  Duris  Confectionery 

*Gates  &  Cornwell  Drug  Store 

Crescent  Confectionery 

■Griffith  Drug  Co. 

Van  Smith's  Phar. 
*Johnson's  Phar. 

Jeff.  S.  Wimbish  Phar. 
Taylor  Lyie's  Phar. 

*Metropole  Confectionery 

Friend's  Palace 
*Dalliet's  Phar. 
Temple  Olympia  Confectionery 

Mississippi  Dept.  Store 
*Power's  Drug  Store 
*Square  Drug  Store 
*Zacharias  Confectionery 

Willis  &  McLean 

G.  L.  Reynolds  Drug  Store 
Belton  Melot  Bros. 

Olj'mpia  Candy  Kitchen 

Head  Drug  Co. 
Ennis  *Castellaw  Drug  Co. 

*John  L.  Stevenson  Drug  Store 

*Ennis  Drug  Co. 

*Glover  &  Guthrie  Drug  Co. 

Hesser's  Phar. 
*Cunningham's  Confectionery 


hr.  min. 

CC   D   K 

30 

2 

8 

30 

5 

12 

25 

1 

2 

20 

1 

1 

30 

3    ] 

I         5 

25 

1 

2 

35 

2 

5 

25 

2    1 

5 

25 

3 

4 

25 

1    ^ 

!    3 

20 

6 

4 

30 

2 

4 

25 

2    ] 

[    2 

30 

5 

4 

30 

0    ] 

L    1 

35 

1 

1 

20 

2 

3 

30 

1 

1 

15 

1 

1 

30 

2 

1    2 

25 

4 

1    3 

25 

1 

1 

25 

5 

3 

25 

2 

2 

30 

1 

3 

30 

1 

1 

30 

1 

1 

45 

1 

3 

30 

1 

3 

50 

2 

2 

25 

1 

2 

30 

2 

3 

30 

2 

4 

35 

1 

3 

30 

2 

5 

30 

3 

4 

35 

4 

6 

25 

1 

2 

25 

1 

1 

45 

1 

2 

35 

2 

2 

30 

3 

3 

30 

1 

2 

35 

3 

6 

45 

5 

8 

25 

1 

2 

25 

2 

2 

30 

5 

3 

25 

2 

2 

40 

4 

7 

30 

2 

4 

30 

2 

5 

40 

2 

2 

25 

2 

4 

20 

2 

1 

35 

2 

2 

25 

1 

3 

25 

2 

4 

30 

1   : 

I    2 
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Corsicana 


hr.  min. 

CC 

D 

K 

Commercial  Drug  Store 

25 

2 

2 

Owen  Matthews  Drug  Store 

35 

1 

3 

Harper  &  Inahnit 

30 

2 

3 

Lawson  Colson's  Drug  Store 

30 

1 

3 

Beaton  &  Bagby 

30 

1 

2 

'John  Merchison 

25 

2 

2 

Fifth  Avenue  Confectionery 


25 


84()  At  the  fountains  at  tho  following  })laeos,  during  the 
timp  specified,  in  the  presence  of  the  witness,  every  per- 
son using  the  word  "Koke"  or  "Dope"  in  ordering  was 
asked  by  the  dispenser  what  he  meant  and  in  each  in- 
stance the  answer  was  "Coca-Cola." 

The  first  column  indicates  the  j)age  of  the  record.  Tho 
second  the  name  of  the  town.  The  third  the  name  of 
the  store.  The  fourth  the  name  of  the  dispenser.  The 
fifth  the  length  of  time  during  which  the  test  was  con- 
ducted. The  sixth  the  number  of  persons  calling  for 
"Dope."  The  seventh  the  number  of  persons  calling  for 
"Koke"  observed. 


847      Macon,  Ga.  Saunders  Drug  Co. 

Gainesville  Piedmont  Drug  Co. 

Royston  Ridgeway  Drug  Co. 

Athens  Poss'  Place 

Elberton  Herndon's  Drug  Store 

Madison  Atkinson  Drug  Co. 

Greensboro  Rice  Drug  Co. 

Washington  Moore  Bros. 

Thomson  Gibson  Drug  Co. 

Warrenton  Baker's  Soft  Drink  Stand 

Milledgeville  EnnisDrugCo. 

McDonough  Horton  Drug  Co. 

Jackson  Woods&CarmichaelDrugCo. 

Flovilla  A.  F.  White  Drug  Co. 

Monticello  Jordan  Drug  Co. 

Eatonton  Belvin's  Drug  Store 

Montezuma  Walker  Drug  Co. 

Americus  Hook's  Drug  Store 

Dawson  Dawson  Drug  Co. 

Cuthbert  Zuber's  Soft  Drink  Stand 

Albany  Bell  Drug  Co. 

Ashburn  Ashburn  Drug  Co. 

Tipton  Brooks  Drug  Store 
Moultrie,  Ga.  Hawkins  Drug  Store 

Douglas  Union  Pharmacy 

Fitzgerald  Adams  Candy  Kitchen 


Dispenser         1 

lir. 

min. 

D 

Spencer  Phillii)s 

7 

30 

30 

Jones 

4 

30 

15 

Bennett 

4 

11 

Smith 

5 

30 

3f) 

Maxwell 

3 

30 

16 

Atkinson 

4 

30 

8 

Crumley 

4 

30 

10 

Corrj' 

4 

30 

9 

Johnson 

3 

30 

10 

Mangrine,  Jr. 

3 

8 

Benford 

4 

14 

Elliott 

3 

8 

Maddo.x&Furlow 

3 

14 

Harding 

3 

30 

15 

Robinson 

3 

30 

11 

Wheeler 

2 

30 

14 

Walker 

3 

30 

22 

Wheeler 

4 

30 

18 

McDowell 

3 

9 

McDaniel 

3 

14 

McDaniel 

4 

24 

Faircloth 

3 

30 

17 

Thrasher 

3 

12 

Powell 

3 

17 

Coleman 

3 

12 

Adams 

3 

15 
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Ocilla 

Cordele 

Ft.  Gaines 

Bainbridge 

Adel 

Thomasville 

Pelham 

Camilla 

Quitman 

Vakiosta 

Waycross 

Dallas,  Texas 

Dallas 

Dallas 

Houston 

Houston 

Houston 

Houston 

Houston 

San  Antonio 

San  Antonio 

San  Antonio 

San  Antonio 

San  Antonio 

San  Antonio 

Aust  in 

Taylor 

Temple 

Ennis 

Corsicana 

Corsicana 

Corsicana 

Corsicana 


Ocilla  Pharmacy 
Stead's  Drug  Store 
John  Brown's  Place 
Mills  Drug  Store 
Adel  Drug  Co. 
Ingram  Drug  Co. 
Consolidated  Drug  Co. 
Stripling's  Pharm. 
Horn  Drug  Co. 
Bergstrom  &  Newberg 
Cherokee  Pharmacy 
Southland  Pharmacy 
St.  George  Drug  Store 
Cecil  V.  Rogers  Drug  Store 
Rouse  Drug  Co. 
Public  Drug  Co. 
Wicks  &  Co. 
Keisling  Pharmacy 
J.  H.  Wood's  Drug  Store 
Summers  Drug  Co.  No.  1 
Quillian  Confectionery 
Whisenant  Drug  Co. 
Wagner  Drug  Store 
Taliaferro  Drug  Store 
Pfeiffer's  Pharmacy 
Crescent  Confectionery 
Dalliet's  Pharmacy 
Willis  &  McLean 
Glover  &  Guthrie  Drug  Co. 
Owen  Mat  thews  Drug  Store 
Harper  &  Inabnit 
Harper  &  Inabnit 
LawsonColson'sDrug  Store 


Dispenser 

hr. 

min. 

D 

K 

Smith 

4 

12 

Hughes 

3 

20 

15 

Graham 

4 

30 

Welch 

3 

30 

20 

Gunn 

3 

11 

Pate 

4 

24 

Mitchell 

3 

35 

17 

Stripling 

3 

14 

Dobbs 

2 

45 

12 

Pope 

3 

18 

Sutton 

3 

14 

Arrant 

6 

60 

McCarty&White 

4 

15 

21 

Asbell 

4 

32 

Clark 

4 

30 

Dent  &  England.' 

i3 

25 

18 

Grenillon 

3 

30 

23 

Johnson 

3 

20 

Turner 

3 

45 

15 

Walker 

4 

3 

42 

Quillian 

3 

28 

Barr 

3 

10 

21 

Sample 

3 

29 

Thurman 

3 

14 

Brass  &  Pitman 

3 

30 

3 

8 

George 

3 

30 

2 

18 

Wassinger 

4 

16 

Otto 

2 

30 

17 

Rogers 

3 

1 

8 

Croft 

2 

10 

Martin 

2 

1 

12 

Martin 

2 

12 

Griffin 

2 

17 

849  Frioiid  visited  71  towns,  heard  997  calls  for  "Coca- 
( 'ola, ' '  533  calls  for  ' '  Koke, ' '  987  calls  for  ' '  Dope. ' '  Per- 
sons calling  for  "Dope"  and  "Koke"  were  served  Avith  a 
drink  made  from  syrup  drawn  from  tlie  same  container 
as  those  asking  for  ''Coca-Cola." 

692  persons  asking  for  ''Dope"  and  438  for  "Koke" 
were  questioned  as  to  what  they  meant  and  each  replied 
"Coca-Cola." 
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Frederick  Conway  Peace.     (Rec,  683.) 


681 


685 


686 


Towns  visited:  Hattiosburg-,  Miss.,  Biloxi,  Miss.,  Bay 
St.  Louis,  Miss.,  Collins,  Miss.,  Poplarville,  La.,  Ellis- 
villo,  La.,  New  Orleans,  La.,  Denison,  Texas,  Sherman, 
Texas,  Van  Alstyne,  Texas,  ^VfcKinney,  Texas,  Cleburne, 
Texas,  Fort  Worth,  Texas,  Dallas,  Texas,  Oak  Cliff, 
Texas,  Arlington,  Texas,  Grand  Prairie,  Texas. 

Peace  at  the  soda  fountains  in  the  following  places  on 
separate  occasions  called  for  Coca-Cola,  Koke  and  Dope 
and  also  observed  customers  using  the  same  words.  All 
were  served  with  drinks  made  from  syrup  drawn  from 
one  and  the  same  container.  (*Indicates  that  the  con- 
tainer was  marked  "Coca-Cola.") 


City  Drug  Store 

Yellow  Pine  Drug  Store 

Fields  Drug  C'o. 

Moore  Cirooery  Store 

Capdau  Drug  Co. 

Williams  Pharmacy 

Katz  &  Hesthoff 

W.  L.  Brown  Pharmac}' 

Peters  Pharmacy 

Osenwald  &  (iross  Drug  Store 

Kirby  Five  Cent  Store 

Economical  Drug  Co. 

Louisiana  Candy  Store  , 

Cusach's  Drug  Store 

Katz  &  Besthoff  Store 

Lopez  Confectionery  Co. 

F.  O.  Blaine's  Restaurant 

Frank  L.  Simmons  Pharmacy 

Philadelphia  Ice  Cream  Co. 

Power  Drug  Store 

J.  A.  D'Aquin  Drug  Co. 

Rush-Grayson  Drug  Co. 

W.  L.  Grant  Pharmacy 

Porter  Pharmacy 

Biloxi  News  Stand 

Scranton  Pharmacy 

Moore  Grocery  Store 

A.  E.  Voyodzis 

Pascagoula  Pool  Room 

John  H.  Hill  Confectioner}^  Store 

Burnham's  Pharmacy 

Southern  Paper  Co. 

Parlor's  Drug  Store 

Day  Drug  Co. 


Hattiesburg,  Miss. 

Ilattiesburg 

Hattiesburg 

Hattiesburg 

New  Orleans,  La. 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

New  Orleans 

Bay  St.  Louis,  Miss. 

Biloxi 

Biloxi 

Biloxi 

Biloxi 

Biloxi 

Pascagoula 

Pascagoula 

Pascagoula 

Pascagoula 

Moss  Point 

Moss  Point 

Moss  Point 

Gulf  Port 

Gulf  Port 
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Jones  Bros.  Dmg  Store 

George  Lambrakeo's  Soda  Fountain 

Stratakos 

The  Imperial  Palm  Parlor 

City  Drug  Store 

T.  H.  Redmond 

C.  Polato  Grocery  Store 

Poplarville  Drug  Store 

Collins'  Restaurant 

J.  W.  Bradsliaw  Grocery  Store 

Barry  Drug  Co. 

Barry  Bros.  Drug  Store 

Columbia  Drug  Store 
687      Walker  Bros.  Drug  Store 

Collins'  Drug  Store 

Stovall  Drug  Co. 

Jones  Beacham  Restaurant 

Scott's  Restaurant 

M.  W.  Hyde  Drug  Co. 

E.  J.  Ward's  Pharmacy 

Sam  Imbragnglic's 

C.  A.  Abbey  &  Son's  Grocery  Store 

City  Drug  Store 

Hattiesburg  Drug  Co. 

Century  Drug  Store 

Scruggs'  Drug  Store 

T.  J.  Wallace  Drug  Co. 

Pastime  Pool  Room 

Wal drop's  Pharmacy 

Renfroe  Pharmacy 

Ware  &  Kendall's  Pharmacy 

C.  J.  Woodruff  Drug  Co. 

McCorkle  Drug  Co. 

Paragon  Pharmacy 

Coleman's  Pharmacy 

Sugerman's  Cigar  Store 

C.  Camarinos 

Palace  of  Sweets 

Carl  R.  Noll  Drug  Co. 

Craycroft  &  Stinson 

Langford  &  Keith  Drug  Store 

Watson's 

Turner's  Pharmacy 

W.  L.  Bidding  Drug  Co. 

People's  Pharmacy 
6SS       Kingston  Drug  Co 

P'rank  Alaniolos 

Reynolds  Drug  Co. 

Cross'  Drug  Co. 

Tony's  Palm  Garden 

Tango 

Brown-Baker  Drug  Store 

J.  J.  Pitts  Soda  Fountain 

City  Drug  Store 

Hughes  Restaurant 

Alcove  Confectionery 

Olympia  Confectionery  Store 

Mitchell  Drug  Store 

Smith's  Drug  Store 

Dearmore  &  Hughes 


Gulf  Port 

Gulf  Port 

Gulf  Port 

Gulf  Port 

Lumberton 

Lumbcrton 

Lumberton 

Poplarville 

Poplarville 

Poplarville 

Columbia 

Columbia 

Columbia 

Columbia 

Collins 

Collins 

Collins 

Hattiestnirg 

P]llisville 

Ellisville 

Ellisville 

Ellisville 

Laurel 

Laurel 

Laurel 

Laurel 

Laurel 

Laurel 

Meridian 

Meridian 

Meridian 

Meridian 

Meridian 

Meridian 

Meridian 

Meridian 

Sherman,  Tex. 

Sherman 

Sherman 

Sherman 

Sherman 

Sherman 

Sherman 

Sherman 

Dennison 

Dennison 

Dennison 

Dennison 

Dennison 

Dennison 

Van  Alstyne 

Van  Alstyne 

Van  Alstyne 

Van  Alstyne 

Van  Alstyne 

McKinney 

McKinney 

McKinney 

McKinney 

Van  Alstyne 
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Manner  Drug  Co.  Dennison 

The  Tango  Dennison 

Schrodt's  Pharmacy  Dallas 

C.  R.  Smith's  Pharmacy  Dallas 

Empire  Drug  Co.  Dallas 

Palace  Drug  Store  Dallas 

Oriental  Drug  Store  Dallas 

T.  J.  Britton's  Pharmacy  Dallas 

Tyler  Avenue  Pharmacy  Dallas 

Davis  Confectionery  Store  Dallas 

Bishop  Avenue  Pharmacy  Dallas 

Crystal  Pharmacy  Dallas 

Mallory  Drug  Store  Dallas 

Titche  &  Goettinger  Dallas 

Haskell  Pharmacy  Dallas 

Blain  Marshall  Drug  Store  Dallas 

Washington  Ave.  Pharmacy  Dallas 

689  Kirby  &  Blakcney's  Dallas 
Flagg  Floral  &  Confectioner}'  Store  Dallas 
North  Dallas  Drug  Co.  Dallas 
P'airmoimt  Pharmacy  Dallas 
Oak  Cliff  Pharmacy               _  Dallas 
Gallett  &  Compton's  Drug  Store  Dallas 
McKinney  Avenue  Drug  Store  Dallas 
Littlepage  Pharmacy  Dallas 
Highland  Park  Pharmacy  Dallas 
Magnolia  Pharmacy  Dallas 
New  York  Ice  ('ream  Parlor  Dallas 
Cilliland  Pharmacy  Dallas 
Oak  Lawn  Market  &  Bakery  Dallas 
Thomas'  C'onfeclionery  Store  Dallas 
Farrow  Linder  Phar.  Dallas 
Harper  C'onfectionery  Store  Grand  Prairie 
Cooper  Drug  Store  (J rand  Prairie 
City  Drug  Store  Grand  Prairie 
Harry  Harris  Drug  Co.  Cleburne 
Foster  &  Fain's  Drug  Store  #2  Cleburne 

C.  F.  Humphreys  Cleburne 

E.  J.  Campsey  Drug  Store  ('leburne 

Foster  &  Fain's  Drug  Store  #1  Cleburne 

(>.  E.  Mecham  Cleburne 

Cyrus  &  Cyrus  ('Icburne 

Crow  &  Walker's  Drug  Store  Cleburne 

M.  C.  Anderson,  700  Penn.  Ave.  Fort  Worth 

R.  A.  Anderson,  703  Main  St.  Fort  Worth 

Bessie  Pharmacy,  1001  Bessie  St.  Fort  Worth 

Bradford  Bros.,  3200  F  Avenue  Fort  Worth 

J.  P.  Broshear,  1300  Main  St.  Fort  Worth 

('anton  Pharmacv,  515  Main  St.  Fort  Worth 

690  Casey's  No.  1,  1314  Terrell  St.  Fort  Worth 
Casey's  No.  2,  2338  Hemphill  St.  Fort  Worth 
Clardy's  Drug  Store,  1000  Vickery  Blvd.  '  Fort  Worth 
College  Avenue  Pharmacy,  1730  College  St.  Fort  Worth 
Corner  Drug  Store,  1215  Cahoun  St.  Fort  Worth 
Jack  Coulson,  101  North  Houston  St.  Fort  Worth 
Coney  &  Martin,  810  Main  St.  Fort  Worth 
Curby's  Drug  Store,  1407  Main  St.  Fort  Worth 
Dillin  Bros.,  300  S.  Jennings  St.  Fort  Worth 
Evans  Avenue  Pharmacy,  915  Avans  Ave.  P'ort  Worth 
Exchange  Drug  Store,  107  E.  Exchange  St.  Fort  Worth 
Z.  Gaither,  514  S.  Main  St.  Fort  Worth 
George's  Pharmacy,  1415  E.  Front  St.  Fort  Worth 
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Glenwood  Pharmacy,  1421  Bessie  St.  Fort  Worth 

Grammar  Pharmacy,  100  Main  St.  Fort  Worth 

Hickman  &  Clark,  1408  N.  Main  St.  Fort  Worth 

Hightower  &  HarroU  Drug  Co.,  1216  Peach  St.,  Fort  Worth 

Johnston  Drug  Co.,  801  Houston  St.  Fort  Worth 

Jones  Drug  Company,  104  W.  Exchange  St.  Fort  Worth 

La'-kcv's  Pharmacy,  102  W.  Front  St.  Fort  Worth 

R.  T.  Lee,  1230  Henderson  St.  Fort  Worth 

Jones  Drug  Store,  900  Evans  St.  Fort  Worth 

Lowes  Drug  Store,  11th  &  Jennings  Sts.  Fort  Worth 

Metropolitan,  Main  St.  Fort  Worth 

Magnolia  Drug  Co.,  1231  Hemphill  St.  Fort  Worth 

R.  E.  Martin,  No.  1,  215  S.  Main  St.  Fort  Worth 

Martin,  No.  2,  2001  Vickery  Blvd.  Fort  Worth 

Model  Pharmacy,  1101  College  St.  '  Fort  Worth 

G91       North  Fort  Worth  Drug  Co.,  101  W.  Exchange  St.       Fort  Worth 

Nowlins  Pharmacy,  400  N.  Wheeler  St.  Fort  Worth 

Owl  Drug  Company,  1312  N.  Main  St.  Fort  Worth 

PangVnirns  Drug  Store,  501  Houston  St.  Fort  Worth 

Pools  Drug  Store,  1200  First  St.  Fort  Worth 

Puckett  Drug  Co.,  1564  W.  Magnolia  St.  Fort  Worth 

Rafferty,  F.  L.,  400  W.  Bois  d'Arc  Fort  Worth 

Rattan  Pharmacy,  211  E.  15th  St.  Fort  Worth 

Reeves  Pharmacy,  12th  &  Jennings  Sts.  Fort  Worth 

Renfroe  Pharmacy,  11th  &  Main  Sts.  Fort  Worth 

Renfroe  Drug  Company,  315  Main  St.  Fort  Worth 

E.  T.  Renfroe  &  Co.,  915  Houston  St.  Fort  Worth 
Renfroe  Drug  Store,  715  Main  St.  Fort  Worth 
Smvthe  Drug  Co.,  2407  N.  Main  St.  Fort  Worth 

F.  J.  Stangl  Drug  Co.,  1300  Hemphill  St.  Fort  Worth 
Temple  Drug  Company,  403  E.  9th  St.  Fort  Worth 
10th  Ward  Drug  Co.,  2263  Hemphill  St.  Fort  Worth 
Walkup  Drug  Co.,  1610  Main  St.  Fort  Worth 
M.  D.  Wallace,  321  N.  Elm  St.  Fort  Worth 
Webb's  Drug  Store,  200  Main  St.  Fort  Worth 
Wilson's  Drug  Store,  1514-A  Main  St.  Fort  Worth 
Wofford-Powers  Drug  Co.,  81.3-15  Houston  St.  Fort  Worth 
Belknap  Drug  Co.,  201  E.  Belknap  St.  Fort  Worth 
Hassell's  Drug  Co.,  504  Main  St.  Fort  Worth 
J.  H.  Boord,  1265  Evans  St.  Fort  Worth 
Montcastle  Drug  Co.,  1231  S.  Main  St.  Fort  Worth 
Transfer  Drug  Co.,  1218  Houston  St.  Fort  Worth 
Twentieth  Ward,  200  N.  Main  St.  Fort  Worth 

602       Booth  Bros.,  807  Houston  St.  Fort  Worth 

Duehich  &  Co.,  60!)  Houston  St.  Fort  Worth 

H.  B.  Jones  Con.  Co.,  101  Main  St.  Fort  Worth 

L.  M.  Mitchell  &  Co.,  911  Main  St.  Fort  Worth 

Royal  Con.  Co.,  1012  Main  St.  p'ort  Worth 

Tupolis  Confectionery  Co.,  1112  Main  St.  Fort  Worth 

Lake  Como,  Lake  Como  St.  Fort  Worth 

Joseph  Rocugno  Confectionery,  1510  Main  St.  Fort  Worth 

P.  G.  Chopmond,  S.  .Jennings  St.  Fort  Worth 

Kelly  Bros.,  128  Jennings  St.  Fort  Worth 

Union  Depot  Fountain,  Union  Depot  Fort  Worth 

J.  E.  Brenner,  204  Main  St.  Fort  Worth 

Club  Confectionery,  1600  Back  E.  P'ront  St.  Fort  Worth 

Palace  Drug  Store  Arlington 

Rexall  Drug  Store  Arlington 

Corner  Drug  Store  Arlington 

(J92  Tho  following  proprietors  or  dispoiisers  wore  inter- 
viewed and  stated  to  the  witness  that  Koke  and  Do2:»e  are 
used  by  the  public  as  nicknames  for  Coca-Cola : 
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694 


695 


Ames,  Mgr. 

Jones,  Prop. 

Fields,  Prop. 

Kdwardson,  Prop. 

Capdau,  Prop. 

Flowers,  Dispenser 

A.  A.  Kaczovoski,  Mgr.l    Williams  Pharmacy 

Evan  Douch,  Dispenser/ 


City  Drug  Store 
Yellow  Pine  Drug  Store 
Fields'  Drug  Store 
Moore  Grocery  Store 
Capdau  Drug  Co. 


F.  E.  Suter,  Mgr. 
W.  L.  BroA\Ti,  Prop. 
Charles  T.  Peters 
Savaghier,  Mgr. 


F.  S.  Dean,  Mgr. 
George  F.  Moss,  Mgr. 
J.  C.  (Japdenax,  Prop. 
A.  B.  Friel,  Mgr. 

FrcdSchwartzenburg,Mgr  Katz  &  Besthoff 
Lopez  Confectioner  Co 
P.  O.  Blane,  Prop. 
H.  S.  W.  Code,  Mgr. 


Katz  &  Besthoff 
W.  L.  Brown  Pharmacy 
Peters  Pharmacy 
Osenwald  &  Gross  Drug 

Store 
Kirby  p^ive  ('ent  Store 
Economical  Drug  CJo. 
Louisiana  Candy  Store 
Cusach's  Drug  Store 


William  Rai)pold,  Mgr. 
L.  N.  Power,  Prop. 


P.  ().  Blane's  Restaurant 
P'rank  L.  Simmons,  Phar- 
macy 
Philadelphia  Tee  Cream  Co. 
Power  Drug  Store: 


Chris.  Gibbon,  dispenser 
J.  A.  D'A(juin,  Mgr.  and   J.  A.  D'Quin  Drug  Co. 
Prop . 

J.  Morris  &  Catshot,  dispensers. 
Dr.  Rush,  Prop.  Rush-GraysoTi  Drug  (,'o. 

Grant.  W.  L.  Grant  Pharmacy 

Joseph  L.  Brenners,  Disp.  Porter  Pharmacy 
E.  Berkley  Biloxi  News  stand 

Dr.  McBay  Young,  Prop.    Scranton  Pharmacy 


Moore,  Mgr. 
A.  P].  Voyodzis,  Prop. 
Mike  Nomane,  Prop. 
John  H.  Hill,  Prop. 

Mr.  Purnham 
Dr.  Sharp,  Mgr. 
J.  W.  Culver,  Mgr. 


Hattiesburg,  Miss. 
Hattiesburg 
Hattiesburg 
Hattiesburg 
New  Orleans,  La. 

New  Orleans 

New  Orleans 
New  Orleans 
New  Orleans 


New 
New 
New 
New 
New 
New 
New 
New 


Orleans 
Orleans 
Orleans 
Orleans 
Orleans 
Orleans 
Orleans 
Orleans 


Moore  Grocery  Store 
A.  E.  Voyoszis 
Pascagoula  Pool  Room 
John  H.  Hill  Confectionery 

Store 
Jjurnham  Pharmacy 
Southern  Paper  Co. 
Parlor's  Drug  Store 
J.  O.  Baker  and  Lewis  Mosrsino,  dispensers 
Mr.  Day,  Prop.  Day  Drug  Co. 

Dr.  H.  H.  Jones,  Mgr.        Jones  Bros.  Drug  Store 
George  Lambralsev's  Soda  Fountain 
Lewis  Stratakos  Lewis  Stratakos 

W.  K.  Porter  The  Inperial  Palm  Parlor 

Dr.  T.  P.  Mclnnis,  Prop.  City  Diug  Store 
C.  Polato  Grocery  Store 

Dr.  I^red  W.  Smith,  Mgr.  Poi)laiville  Drug  Store 
Miss  Kate  Collins,  Prop.   Collins'  Restaurant 

Mrs.  C.  W.  Cleghorn,  dispenser. 
J.  W.  Bradshaw  Grocery  Store 

Columbia  Drug  Store 
Barry  Drug  Co. 
Dr.  Harris,  Mgr.  Barry  Bros.  Drug  Store 

Dr.  Ratcliff  T'araberrv,  dispenser 
Dr.  G.  H.  Wells,  Prop.       Walker  Bros.  Dnig  Store 
O.  S.  Mayfield,  Prop.         Collins  Drug  Store 
Dr.  Stovall,  Prop.  Stovall  Drug  Co. 

Mr.  Jones  Jones  Beacham  Restaurant 


New  Orleans 
New  Orleans 
Bay  St.  Louis, Miss 

Biloxi 


Biloxi 

liiloxi 

liiloxi 

Bilo.xi 

Pascagoula 

Pascagoula 

Pascagoula 

Pascagoula 

Moss  Point 

Moss  Point 
Moss  Point 
Gulf  Port 

Gulf  Port 
Gulf  Port 
Gulf  Port 
Gvilf  Port 
Gulf  Port 
Liuiilierton 
Liimberton 
Poplarville 
Poplarville 

Poplarville 
Columbia 
Columbia 
Columbia 

(Columbia 
Collins 
Collins 
Collins 
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Mr.  Scott     • 
Mr.  Hyde 
Dr.  Ward 
Sam  Imbragnglic 
Mr.  Abbey 
City  Drug  Store, 
G.  W.  Nicholson 
W.  S.  Ames,  Mgr. 

W.  H.  Hill,  dispenser. 


Scott's  Restaurant 
M.  W.  Hyde  Drug  Co. 
E.  J.  Ward's  Pharmacy 
Sam  Imbragnglic 
C.  A.  Abbey  &  Son 

Hattiesburg  Drug  Co. 
Century  Drug  Store 


Mr.  Scruggs 
Mr.  Wallace 
L.  Banker,  Mgr. 
J.  B.  Waldrop,  Mgr. 

C.  W.  Harper,  C;. 
Mr.  Renfroe,  Prop. 
J.  C.  Ware 

C.  J.  Woodruff,  Prop. 
Mr.  McCorkle,  Prop. 
Mr.  Heiss,  Mgr. 


E.  P.  Simmon,  disi)enser 


Scrugg's  drug  store 
T.J.  Wallace  Drug  Co. 
Pastime  Pool  Room 
Waldrop's  Pharmacy 
(Jooley  and  Roy  Ray,  dispense 
Renfroe  Pharmacy 
Ware  &  Kendall's 

Pharmacy. 
C.  J.  Woodruff,  Drug  Co. 
McCorkle  Drug  Co. 
Paragon  Pharmacy 


Coleman's  Pharmacy 
Sugerman's  Cigar  Store 
C.  Camarinos 
Palace  of  Sweets 
Carl  R.  Noll  Drug  Co. 
Craycroft  &  Stinson 
Langford  &  Keith's  Drug 

Store 
Watson's 
Turner's  Pharmacy 

People's  Pharmacy 
Kingston  Drug  Co. 
Frank  Maniolos 
Reynolds  Drug  Co. 
Cross'  Drug  Co. 
Tony's  Palm  Garden 
Tango 

Brown-Baker  Drug  Store 
J.  J.  Pitts  Soda  Fountain 
City  Drug  Store 
Hughes  Restaurant 
Alcove  Confectionery 
Olympia  Confectionery 

Store 
Mitchell  Drug  Store 
Smith's  Drug  Store 
Hanncr  Drug  Co. 
Dearmore  &  Hughes 
Schrodt's  Pharmacy 

C.  R.  Smith's  Pharmacy 
Empire  Drug  Co. 

Mr.  Nossett,  B.  W.  Fuller  Palace  Drug  Store 
dispensers. 

R.  C.  Coppedge,  Prop.       Oriental  Drug  Store 

T.  J.  Britton,  Prop.  T.  J.  Britton's  Pharmacy 

Jeff  Britton,  dispenser. 

B.  H.  Anderson  Tyler  Avenue  Pharmacy 

Mallory  Drug  Store 

Lewis  Davis,  Prop.  Davis  Confectionery  Store 


Dr.  Coleman 

V.  Knapp,  Mgr. 

Manager 

Mr.  Plea 

Mr.  Noll,  Prop. 

Mr.  Stinson 

Manager 

Mr.  Watson 

Dr.  Turner 

W.  L.  Bidding  Drug  Co. 

Manager 

Mr.  Kingston 

Dispenser 

Mr.  Ramsey,  Mgr. 

Mr.  Cross 

Tony  Giarraputo 

S.  G.  Davis,  Proj). 

Mr.  Brown 

J.J.  Pitts,  Prop. 

Oliver  G.  During 

Mr.  Hughss,  Prop. 

Messrs.  Coffee,  Props. 

C.  Camarinos,  Prop. 

Mr.  Mitchell,  Prop. 
Major  Smith 
Dr.  Hanner 
C.  H.  Hughes 
Mr.  Schrodt,  Prop. 

E.  L.  Day,  dispenser 
C.  R.  Smith  ' 
L.  E.  Kerr,  Mgr. 


Hattiesburg 

Ellisville 

EUisville 

Ellisville 

Ellisville 

Laurel 

Laurel 

Laurel 

Laurel 
Laurel 
Ellisville 
Meridian 
rs 

Meridian 
Meridian 

Meridian 
Meridian 
Meridian 

Meridian 

Meridian. 

Sherman,  Texas 

Sherman 

Sherman 

Sherman 

Sherman 

Sherman 

Sherman 

Sherman 

Dennison 

Dennison 

Dennison 

Dennison 

Dennison 

Dennison 

Van  Alstyne 

Van  Alstyne 

Van  Alstyne 

Van  Alstyne 

Van  Alstyne 

McKinney 

McKinney 

McKinney 
McKinney 
Dennison 
Van  Alstyne 
Dallas 

Dallas 
Dallas 
Dallas 

Dallas 
Dallas 

Dallas 
Dallas 
Dallas 
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Mr.  Littlepage  Bishop  Avenue  Pharmacy 

Harris  and  Clark,  Props.  Crystal  Pharmacy 
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R.  H.  White,  Mgr. 

I.e.  Guy 

Marshall 

Manager 

Blackenev 

Mrs.  E.  C.  Flagg 


B.  C.  Camp,  Prop. 
W.  N.  Craig 
L.  O.  Donnelly,  Mgr. 
B.  B.  Brown,  Clk. 

W.  H.  Ciault,  dispenser 
F.  L.  Johnson,  Mgr. 

Ernest  Dowdy,  dispenser   StoiT 
T.  H.  Littlepage,  Prop.      Littl(>page  Pharmacy 


Titche  &  Goettinger 

Haskell  Pharmacy 

Blain  Marshall  Drug  Store 

Washington  Avenue  Phar. 

Kirby  &  Blakeney 

Flagg  Floral  &  Confec- 
tionery Store 

North  Dallas  Drug  Co. 

Fairmount  Pharmacy 

Oak  Cliff  Pharmacy 

Gallett  &  Compton's  Drug 
Store 

McKinney  Avenue  Drug 


W.  B.  Dougherty,  Prop. 

J.  A.  Duncan 

•Dispenser 

Mr.  Gilliand,  Prop. 

W.  T.  Coble,  Prop. 

Mills,  Mgr. 

J.  E.  Blackwell,  Mgr. 


Highland  Park  Phai-macy 

Magnolia  Pharmacy 

New  York  Ice  Cream  Parlor 

Gilliand  Pharmacy 

Oak  Lawn  Market  &  Bakery 

Thomas'  Confectioncrv 

Store 
Farrow-Li iider  Pharmacy 
S.  H.  Browning  and  C.  A.  Reeves,  dispen.sers 
S.  H.  Alhoff,  Proj).  Owl  Drug  Store 

H.  D.  Harding,  dispen.ser 
Mr.  &  Mrs.  Harper  Harper  Confectionery  Store 

Mr.  Butcher  City  Drug  Store 

Johnson,  Prop.  Cooper  Drug  Store 

Mr.  Sykes,  Mgr. 
Harry  Harris,  Prop.  Harry  Harris  Drug  Co. 

R.  C.  Johnson,  dispenser 
M.  S.  Ball,  Mgr.  Foster  &  Faiii's  Drug 

Store  #2 
G.  C.  Dorris  and  W.  R.  Dalton,  dispensers 
C.  F.  Humi)hrej's,  Prop.    C.  F.  Humphreys 

J.  M.  Williams,  dispenser 
E.  J.  Campsey  E.  J.  Campsey  Drug  Store 

W.  B.  Featherstone,  Jr.,  A.  C.  Featherstone 

E.  C.  Reeves  and  Foster  &  Fain's  Drug  Store 
William  Binder,  dispensers   #1 

F.  B.  Guard,  dispenser       G.  E.  Mecham 
R.  P.  Cyrus  Cyrus  &  Cvrus 

Dr.  C.  R.  Walker  Crow  &  Walker's  Drug 

Store 
C.  D.  Williams  Palace  Drug  Store 

Jim  Rose  Corner  Drug  Store 


Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 

Dallas 
Dallas 
Dallas 
Dallas 

Dallas 

Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 

Dallas 

Dallas 

Grand  Prairie 
(irand  Prairie 
Grand  Prairie 

Cleburne 

Cleburne 

Cleburne 

Cleburne 

Cleburne 

Cleburne 
Cleburne 
Cleburne 

Arlington 
Arlington 


At  the  fountains  at  the  following  places,  during  the  time 
specified,  in  the  presence  of  the  witness,  every  person 
using  the  word  Ivoke  or  Dope  in  ordering  was  asked  by 
the  dispenser  what  he  meant  and  in  each  instance  the  an- 
swer was  Coca-Cola.  The  first  column  gives  the  page  of 
the  record.     Tlie  second  the  town,  the  third  the  name  of 


108 


Scliedule  II. 


the  store,  the  fourth  the  time  during  which  tlie  test  was" 
made,  the  fifth  the  mimber  of  calls  for  Coca-Cola,  the 
sixth  the  uuml)er  of  calls  for  Koke,  the  seventh  the  num- 
ber of  calls  for  Dope. 


700  New  Orleans,  La. 
New  Orleans,  La. 
New  Orleans,  La. 
Bay  St.  Louis, Miss 
Biloxi,  Miss. 

Gulf  Port,  Miss. 
Columbia,  Miss. 

Laurel,  Miss. 
Laurel,  Miss. 
Meridian,  Miss. 
Sherman,  Texas 
Dennison,  Texas 

Dallas,  Texas 
Dallas,  Texas 
Dallas,  Texas 

Dallas,  Texas 
Dallas,  Texas 

Dallas,  Texas 

Dallas,  Texas 
Dallas,  Texas 


Capdau  Drug  Co. 

W.  L.  Brown  Co. 

Peters  Pharmacy 

.Power  Drug  Store 

J.  A.  D'Aquin  Drug 
Co. 

Parlor's  Drug  Store 

Barry  Bros.  Drug 
Store 

Century  Drug  Store 

Scrugg's  Drug  Store 

Waldrop's  Pharmacy 

Carl  R.  Noll 

C.  D.  Kingston's 
Drug  Store 

Oriental  Drug  Co. 

Palace  Drug  Store 

Schrodt's  Drug 
Store 

Britton's  Phar. 

Thomas'  Confec- 
tionery Store 

Olympia  Confec- 
tionery Store 

Farrow-Linder  Phar. 

Owl  Drug  Store 


CC 

KD 

8  a.  m.  to  10  p.  m. 

113 

3 

8 

all  day 

38 

7 

8 

9  a.  m.  to  7  p.  m. 

21 

3 

all  day 

38 

18 

all  daj- 

19 

G 

28 

S.30-8  p.m. 

35 

1 

101 

4.40  p.  m.  9.30  p.  m. 

11 

23 

8.20  a.  m.  12  m. 

24 

33 

2  hrs. 

11 

9 

8  a.  m.-7.30  p.  m. 

105 

215 

7 

3() 

2.30  p.m.  8  p.m. 

11 

41 

10  a.m. -5  p.m. 

9 

47 

7  p.m. -10  p.m. 

5 

14 

7.25  a.m.-S.30  a.m. 

rr 

9 

1 

8.45-11.15  a.m. 

14 

28 

3 

8.15  a.m. -12  m. 

22 

40 

1.15-5.50  p.m. 

22 

17 

7.10  to  10.25  p.m. 

9 

9 

7.30  to  11.35  a.m. 

9 

28 

T.  M.  MuBPHY  (Rec,  498) : 

499  Towns  visited:  Summerset,  Ky.,  Lexington,  Ky., 
Louisville,  Ky.,  Bowling  Green,  Ky.,  Owensboro,  K^^, 
Helena,  Ark.,  Little  Rock,  Ark.,  Texarkana,  Ark.,  Cam- 
den, Ark.,  Pine  Bluff,  Ark.,  Brinkley,  Ark.,  Newport, 
Ark.,  Walnut  Ridge,  Ark.,  and  Pocahontas,  Ark.,  Poplar 
Blui^',  ^lo.,  Sykeston,  ]\lo.,  and  Cape  Girardeau,  Mo. 

501  At  the  following  places,  the  witness  on  separate  oc- 
casions, called  for  Coca-Cola,  Koke  and  Dope.  In  every 
case  the  syrup  was  drawn  from  the  same  container. 
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499 


500 


Town 

Summerset,  Ky. 

Summerset 

Lexington 

Lexington 

Lexington 

Lexington 

Lexington 

Lexington 

Lexington 

Louisville 

Louisville 

Louisville 

Louisville 

Louisville 

Louisville 

Louisville 

Bowling  (Jreen 

Bowling  Green 

Owensboro 

Owenshoro 

Owensboro 

Helena,  Ark. 

Helena 

Helena 

Little  Rock 

Little  Rock 

Little  Ro(;k 

Little  Rock 

Little  Rock 

Texarkana 

Texarkana 

Camden 

Camden 

Pine  Bluff 

Pine  ]iluff 

Pine  Bluff 

Brinkley 

Brinkley 

Newport 

Newport 

Walnut  Ridge 

Walnut  Ridge 

Pocahontas 

Pocahontas 

Pocahontas 

Poplar  Bluff,  Mo. 

Poplar  Bluff 

Sykeston,  Mo. 

Sykeston 

Cape  Girardeau 

Cape  (iirardeau 

Cape  Girardeau 


Store 

Kelsey  Drug  Co. 

Palace  of  Sweets 

C.  A.  Johns  Drug  Store 

Smith's  Drug  Store 

Jones  Drug  Co. 

McAdams  &  Morford,  Druggists 

Thompson  Drug  Co. 

Lexington  Drug  Co. 

William  Stagg,  Druggist 

Burmyers  Brothers 

Southern  Catering  Co. 

T.  P.  Taylor  &  Co. 

Newman  Drug  Co. 

J.  B.  Baird,  Druggist 

H.  O.  Hurley,  Druggist 

Kline  &  Sons,  Confectionery 

Call  is  Brothers 

J.  E.  Tyler 

Weldon  Drug  Co. 

Public  Drug  Co. 

Readman's  Pharmacy 

Myers  Dnig  Co. 

Palace  Drug  ('o. 

Govan-King  Drug  Co. 

Snodgrass-Bray  Drug  Co. 

Read-Stahci  Drug  Co. 

State  Drug  Store 

Pittman  Drug  Co. 

Perins  Drug  Co. 

Kvanson  Drug  Co. 

Boyd  Drug  Co. 

Arthur  Levy,  Druggist 

Morgan  Drug  Co. 

Seal's  Pharmac}' 

Ro.senburg's  Pharmacy 

Bedell's  Pharmacy 

Dutton  Drug  Co. 

W.  K.  Simft  Drug  Co. 

Bevans  Drug  Co. 

Walker  Drug  Co. 

Moses  Cooper's  Place 

Bob  C'ooper's 

Brinkley  Drug  Co. 

Ijayman  Drug  Co. 

Palace  Drug  Co. 

Patton  &  Farr  Pharmacy 

Gliddens  Candy  Kitchen 

J.  A.  Poindexter 

Derris  Drug  Store 

St.  Charles  Pharmacy 

Dal  ton  Drug  Co. 

A.  B.  Miller's  Confectionery  &  Drug  Co. 


AVitiiess  tlic'ii  interviewed  the  proprietor  or  dispenser 
at  each  of  the  above  listed  places  who  stated  that  Koke 
and  Dope  meant  Coca-Cola. 

This  witness'  testinionv  can  be  summarized  as  follows: 


110  Schedule  II. 

NuDibor  of  towns  visited,  77;  numl)er  of  proprietors, 
managers  and  dispensers  interviewed,  102;  number  of 
consmners'  tests  made,  20. 

In  these  consumers'  tests  there  were  519  calls  for  Coca- 
Cola,  98  calls  for  Dope  and  302  calls  for  Koke.  In  every 
instance  the  syrup  to  make  the  drinks  called  for,  as 
Coca-Cola,  Koke  and  Dope  was  taken  from  one  and  the 
same  container. 

Each  consumer  who  used  the  words  "Koke"  oi- 
"Dope,"  Avas  l)y  the  dispenser,  in  the  presence  and  hear- 
ing of  the  witness,  asked  what  he  meant,  the  reply  in- 
variablv  was  Coca-Cola. 


Schedule  III.  Ill 

SCHEDULE  III. 

That  the  red  color  of  the  Coca-Cola  barrel  is  distinctive 
and  a  means  by  which  Coca-Cola  is  identified  is  clear  from 
the  testimony.  The  following  are  extracts  from  the  rec- 
ord which  establish  this  fact: 

F.  L.  Skillen  (Hoc,  792),  drug-gist,  Dallas,  Texas: 

794  "We  took  over  the  Browder  Pliarinacy  from  the  U.  S. 
Court.  Yes,  sir;  we  found  among  the  assets  what  we 
supposed  was  'Coca-Cola.'  There  was  a  l)arrel  which 
we  supj)osed  was  'Coca-Cola'  and  I  inquired  of  the  soda- 
man  if  he  had  any  'Coca-Cola'  on  liand  and  he  said,  yes, 
about  ten  or  fifteen  gaUons.  I  passecl  in  the  back  room 
and  saw  a  red  barrel  sitting  there  and  passed  on  out 
and  we  served  all  of  that.  Yes,  sir;  we  served  it  as 
'Coca-Cola.'  You  ask  what  made  me  think  it  was  'Coca- 
Cola';  why,  I  suppose  it  was  innocence  more  than  any- 
thing else,  we  don't  serve  anything  else  but  'Coca-Cola' 
and  didn't  suppose  anybody  else  did.  I  asked  him  did 
he  have  any  'Coca-Cola'  on  hand  and  he  said  yes.  You 
ask  if  the  color  had  anything  to  do  with  it;  yes,  it  was 
red  and  I  supposed  it  was  'Coca-Cola.'  You  again  ask 
if  the  color  of  the  barixd  had  anything  to  do  with  it ;  yes, 
the  color  Avas  the  'Coca-Cola'  color.  When  that  was 
sold  and  we  ordered  a  barred  of  'Coca-Cola'  delivered 
to  us  to  the  store  the  salesman  from  the  jobbers  said 
they  hadn't  been  handling  'Coca-Cola'  over  there  and 

795  then  I  told  him  it  must  not  have  been  'Coca-Cola'  that  we 
had  and  then  I  asked  the  sodaman  about  it  and  he  said 
it  was  not ;  and  we  bad  an  employee  at  that  time,  who 
had  formerly  been  with  Mr.  Browder,  by  the  name  of 
Mr.  Sam  Weir,  and  I  asked  Sam  if  that  was  'Coca-Cola' 
and  he  said,  'No.'      *  *     *     j  ^qo}^  qy^.i-  ^i^r^i;  store  April 
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11th,  I  believe,  1912.  Tlie  conclusion  that  we  arrived  at 
was  tliat  it  was  a  store  that  had  been  selling  'Koke.' 
799  *  *  *  You  ask  if  I  got  any  complaints  from  the  drink- 
ers at  the  fountain  that  it  was  not  'Coca-Cola';  it  is  so 
far  back  that  if  there  had  been  any  complaints  I  wouldn't 
have  known  anything  al)out  it,  but  I  sold  it  laboring  Un- 
der the  impression  that  it  was  'Coca-Cola.'  *  *  *  I 
couldn't  say  how  it  differed  from  the  'Coca-Cola'  barrel. 
I  never  saw  the  barrel  but  once  and  I  just  glanced  at  it. 
Yes,  sir;  I  have  seen  other  'Coca-C^)la'  barrels  and  I 
didn't  notice  any  distinction  l)etween  this  barrel  and 
other  'Coca-Cola'  barrels,  it  was  painted  red." 

George  Alfred  Harbour  (Rec,  456),  Atlanta,  Georgia; 
proprietor  of  Harbour's  Smoke  House;  been  conduct- 
ing a  soda  fountain  five  years  and  a  half: 

458  "  'Coca-Cola'  kegs  have  an  individuality  about  them 
that  is  easily  distinguishable  from  any  other  drink,  any- 
thing that  I  have  ever  bought,  and  when  I  see  them 
setting  out  there  on  the  street  I  know  it  is  a  'Coca-Cola' 
keg." 

I.  L.  James  (Rec,  460),  Atlanta,  Georgia;  drug  business: 

460  "No,  if  I  should  order  'Coca-Cola'  and  a  white  barrel 
should  be  shipiJed  to  my  place  I  would  not  think  it  was 
'Coca-Cola.'  " 

Alexander  Cruickshank  (Rec,  463),  Atlanta,  Ga. ;  cigars 
and  soda  water,  five  stores : 

464  "I  can  mighty  near  tell  a  'Coca-Cola'  keg  when  I  see 
it.  I  can  sight  one  on  the  wagon;  I  know  it  is  'Coca- 
Cola.'  The  thing  about  a  'Coca-Cola'  keg  that  indicates 
to  me  that  it  is  a  'Coca-Cola'  keg,  is  the  color  of  the 
keg. ' ' 
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^         David  G.  Wise  (Rec,  474),  Atlanta,  (Ja.,  for  five  years; 
keeps  two  retail  stores : 

475       "If  I  were  to  order  'Coea-Cola'  and  it  came  to  me  in  a 
barrel   painted   white   instead   of   red   my   porter   would 
P  likely  call  my  attention  to  it  aiul  say  'Doctor,  this  ain't 

right,  somethino'  wrong  about  this.'  " 


I 


I 


Cecil  V.  Rogers  (Rec,  735),  druggist,  Dallas,  Texas;  has 
been  in  drug  business  for  al)out  twenty-three  or  twenty- 
four  years : 

738  'Mf  I  were  walking  down  the  street  and  saw  in  front 
of  a  store  whei'e  there  was  a  soda  fountain,  a  pile  of  red 
barrels  and  assuming  that  T  was  far  enough  off  so  that 
I  could  not  see  the  labels,  1  would  decide  it  was  a  'Coca- 
Cola'  l)arrel.  I  am  familiar  with  the  color;  I  have  han- 
dled (piite  a  number  in  my  time  and  T  have  always  re- 
ceived it  in  red  l)ari-els  and  1  haxc  never  s(M>n  it  in  any 
other  colored  banel." 

J.  B.  PiiENDERGRAST  (Rcc,  41)G),  ilrugglst,  Atlanta,  (Ja., 
testified : 

497  "If  I  saw  a  cartload  of  kegs  going  down  the  street, 
some  red  and  some  white,  1  would  naturally  think  of 
'Coca-Cola'  being  a  red  keg." 

W.  A.  Hartman  (Rec,  49.2),  173  Ashby  street,  Atlanta, 
Ga. ;  cigar  and  soda  water  business: 

"You  ask  how  I  could  distinguish  a  keg  of  'Coca-Cola' 
by  its  appearance;  I  could  distinguish  it  by  the  color  of 
it.  No,  sir,  I  have  never  seen  it  in  anything  else  except 
red  kegs  or  barrels.  If  I  should  see  a  line  of  red  kegs 
or  barrels  in  front  of  a  soda  fountain  what  would  flash 
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immediately  in  my  mind  would  be  that  they  are  'Coca- 
Cola'  kegs." 

Chaeles  Kixgsberry  (Rec,  465),  Atlanta,  Ga. ;  cigar  and 
soda  water  business : 

"Q.  23,  You  know  it  when  you  see  it  by  the  color  it 
hast  A.  By  the  color;  yes,  sir.  Q.  24.  That  is  one  of 
the  ways?  A.  Yes,  sir,  that  is  one  of  the  ways  that  I 
know  it,  and  the  name,  another  way.  If  I  should  see  in 
front  of  a  soda  water  stand  a  whole  lot  of  barrels  and 
kegs  of  red  color,  the  first  thing  that  would  flash  tlirough 
my  mind  would  be  that  it  was  'Coca-Cola.'  Yes,  sir; 
that  would  be  so  whether  I  saw  the  label  or  not,  because 
they  have  been  putting  it  out  in  red  kegs  ever  since  I 
have  been  getting  it  from  them." 

E.  K.  Smith  (Rec,  1190),  first  soda  clerk  with  the  United 
Cigar  Stores  Co.,  Nashville,  Tenn,,  a  witness  called  by 
the  Koke  Companies  admitted : 

''I  could  tell  a  Coca-Cola  barrel  if  it  was  labeled  Coca- 
Cola.  If  it  was  not  lalieled  possibly  I  would  think  it  was 
a  Coca-Cola  barrel  because  they  are  red  barrels." 

The  following  is  a  tabulation  of  other  testimony  which 
shows  that  the  color  of  the  Coca-Cola  barrels  is  a  distinc- 
tive red,  and  that  this  color  aids  purchasers  and  consum- 
ers in  ascertaining  that  a  barrel  does  or  does  not  contain 
Coca-Cola.  One  of  the  steps  of  infringement  by  the  Koke 
Companies  is  the  imitation  of  these  distinctive  barrels. 
That  the  Koke  Companies  get  up  their  barrels  in  exact 
imitation  of  the  Coca-Cola  barrels,  and  buy  used  Coca- 
Cola  barrels  is  admitted. 
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SCHEDULE  IV. 

THE  DISTINCTIVE  COLOR  AND  TASTE  OF 
COCA-COLA. 

The  record  shows  that  Coca-Cola  has  been  the  same 
color  since  it  was  first  manufactured.  That  this  color  is 
produced  by  the  use  of  caramel,  or  burnt  sugar.  The 
amount  of  caramel  used  in  Coca-Cola  is  minute  and  its 
use  is  not  structural,  but  for  a  decorative  and  identifying 
purpose.  That  is  to  say,  that  it  does  not  produce  any 
part  of  the  flavor  of  the  product,  but  is  used  to  give  it 
the  color  that  the  product  has. 

It  was  further  shown  by  a  number  of  witnesses  that 
color  is  one  of  the  methods  of  ascertaining  and  deter- 
mining from  observation  if  a  product  is  Coca-Cola  or  not. 

The  following  witnesses  so  testified: 

Name  of  Witness.  Kecord  Pa^e. 

S.  C.  Doh])s  319,  320 

C.  H.  (handler  395 

AV.  P.  Heath  415,  417 

Nick  D.  Chotas  448 

F.  AV.  Green  451 

Charles  Kiiiiislierry  467 

Charles  E.  Caspari  901 

It  is  clear  from  the  record  that  Coca-C^ola  as  a  beverage 

is  identified  by  its  distinctive  color. 

I,  L.  James  (Rec,  460),  Atlanta,  Ga.,  drns:  business: 

"No,  if  I  should  order  a  'Coca-Cola'  at  a  soda  foun- 
tain and  they  should  .2,ive  me  a  yellow  drink  1  would  not 
think  it  was  'Coca-Cola.'  " 
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George  Alfred  Harbour  (Rec,  456),  Atlanta,  Georgia, 
proprietor  of  Harbour's  Smoke  House;  has  conducted 
a  soda  fountain  five  years  and  a  half: 

458  "No,  sir,  I  cannot  serve  to  my  customers  asking  for 
'Coca-Cola,'  either  by  it's  name,  or  by  any  of  its  nick- 
names, a  golden  yellow  l)everage  because  they  would  know 
it  was  not  'Coca-Cola'  by  its  color." 

It  is  admitted  In-  the  testimony  of  a  number  of  wit- 
nesses produced  by  the  Koke  Companies  that  caramel  in 
a  product  of  this  character  is  used  purely  for  coloring; 
that  it  is  not  an  essential  part  of  the  product,  and  even 
if  caramel  is  used  there  is  no  necessity  for  the  exact 
duplication  of  the  shade  of  Coca-Cola ;  that  different 
quantities  of  caramel  give  different  colors,  and  that  by 
the  use  of  different  quantities  any  shade  from  a  pale 
straw  color  to  practically  a  black  can  be  obtained.  Upon 
this  admitted  fact  is  based  the  argument  of  the  Coca-Cola 
Company  that  the  exact  duplication  of  Coca-Cola  in  color 
of  the  Koke  Companies'  product  is  unnecessary. 

R.  K.  Smith  (Rec,  1190)  (a  witness  called  by  the  Koke 
Companies),  first  soda  clerk,  with  United  Cigar  Stores 
Co.,  Nashville,  Tenn.,  testified: 

"The  color  depends  upon  the  amount  of  caramel  you 
use.  You  can  make  a  different  drink,  take  a  Avhite  drink 
and  add  caiamel  coloring  and  you  can  get  anywhere 
from  a  pale  yellow  to  a  black." 

J.  D.  Fletcher,  a  manufacturer  (Kec,  1091,  1094),  testi- 
fied that  he  uses  caramel  simply  for  coloring. 

J.  A.  Bermudez  (Rec,  1498)  testified  that  caramel  gives 
body  and  appearance.  By  using  different  amounts  of 
caramel,  different  shades  can  bt^  obtained;  that  Koke, 
with  or  without  caramel,  would  not  be  changed  in  taste; 
that  the  purpose  of  using  caramel  is  to  give  color. 
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SCHEDULE  V. 


Salesmen  of  the  Koke  Companies  in  attempting  to  sell 
their  product  hold  out  as  an  inducement  to  purchase  that 
mere  money  can  be  made  in  its  sale  than  in  the  sale  of 
Coca-Cola  and  that  it  can  be  sold  as  and  for  Coca-Cola  and 
the  public  cannot  tell  the  difference.  The  testimony  es- 
tablishes beyond  controversy  that  these  representations 
are  deliberately,  continually  and  systematically  made. 

EoBEBT  Chidsey  (Rcc,  558),  manager  of  the  Etowah 
Company  Soda  AVater  and  Ice  Cream  Parlor,  250 
Dauphin  street,  Mobile,  testified  that  he  had  a  call 
from  a  representative  of  The  Southern  Koke  Com- 
pany, Limited,  about  three  or  foui-  months  ago: 

559  "He  proposed  to  sell  me  his  syrup  called  'Koke,' 
whicli  he  cLnimed  was  a  good  substitute  for  'Coca-Cola' 
and  that  it  could  be  sold  for  'Coca-Cola,'  and  I  stated  to 
him  tliat  I  didn't  care  to  purchase  this  syrup  to  sell  in 
place  of  'Coca-Cola'  and  he  thereupon  figured  up  the 
difference  in  profit  between  'Coca-Cola'  and  his  stuff. 
Under  his  way  of  figuring  it,  his  syrup  cost  me  about 
fifty  cents  a  gallon  less  than  'Coca-Cola.'  *  *  *  Me 
sent  me  some  stuff  and  told  me  I  could  serve  it  in  the 

560  place  of  'Coca-Cola.'  *  *  *  j  clidn't  know  him  l)eforo 
he  called  on  me,  and,  without  any  preliminary  knowl- 
edge of  me  or  I  of  him,  he  opened  the  proposition  for 
me  to  commit  a  fraud  on  the  public  by  substituting  his 
goods  for  'Coca-Cola' — that's  my  testimony.  You  ask 
if  that  wouldn't  have  been  an  arrant  fraud;  well,  he  told 
me  I  was  a  little  too  conscientious  about  the  matter. 
*  *  *  He  said  I  could  sell  'Koke'  in  the  place  of 
'Coca-Cola'  and  make  more  money  out  of  it.  He  said  I 
would  get  the  same  price  for  it  as  I  did  for  'Coca-Cola,' 
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but  ar.i^iiod  tliat  if  a  man  caine  aloni;'  and  callod  for  '(*oca- 
Cola'  I  could  serve  him  that,  whicli  wouhl  net  me  a 
greater  profit  than  if  I  i»'ave  iiim  genuine  'Coca-Cohi.' 
Yes,  sir;  I  still  insist  that  liis  only  object  in  seeing  me 
561  was  to  induce  me  to  buy  his  syi'uj)  and  sell  to  my  cus- 
tomers instead  of  'Coca-Cola.'  *  *  *  The  reason  why 
he  sent  me  a  gallon  aftei'wards  was  because  he  told  me 
I  could  try  it  and  taste  it  and  if  T  didn't  think  it  was  as 
good  as  'Coca-Cohi,'  and  it  couldn't  be  served  as  'Coca- 
Cola,'  that  I  needn't  bother  about  it  any  further." 

E,  K.  ATjiRToriT,  of  Albright  &  Wood,  druggists  of  Mo- 
bile, Ala.,  testified   (Rec,  ,14(i)  : 

546  That  Patton,  the  representative  of  the  Southern  Koke 
Company,  Ltd.,  calh^d  on  him  in  November,  1913.  Pat- 
ton  stated  that  the  Southern  Koke  Company  had  the 
names  "Dope"  and  "Koke"  copyrighted;  when  people 
asked  foi-  "Dope,"  give  them  "Dope";  when  they  asked 
for  "Koke,"  give  them  "Koke."  "  'Dope'  and  'Koke' 
were  the  same."  Patton  stated  that  it  was  unfair  com- 
petition to  sell  "Coca-Cola"  in  response  to  requests  for 
"Koke"  and  "Dope,"  and  that  dealers  who  served 
"Coca-Cola"  for  "Dope"  would  be  liable  for  prosecu- 
tion by  the  company  T^atlon  represented.  The  fact  that 
"Koke"  and  "Dope''  were  nicknames  for  "Coca-Cola" 
was  discussed.  Albright  stated  that  he  always  fur- 
nished "Coca-Cola"  when  people  asked  for  "Dope." 
Speaking  of  Patton  he   said,  "TTis  argument   was  that 

547  they  had  the  names  'Dope'  and  'Koke'  copyrighted,  and 
that  a  dealer  who  sup})lied  'Coca-Cola'  for  those  articles 
when  they  asked  for  'Dope'  and  'Koke'  would  be  liable 
to  prosecution,  tliat  tliey  owned  that  name  the  same  as 
the  Coca-Cola  peoi)le  did  'Coca-Cola.'  " 

Albright  and  AVood  bought  two  barrels  of  the  product 
of  the  Southern  Koke  Company,  Ltd.,  stipulating  that  it 
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should  be  sliippcd  unlabeled.  The  price  was  less  than 
the  price  of  "Coca-Cola,"  Thereafter,  when  people 
asked  for  a  "Koke"  or  a  '^'Dope,"  at  Albright  &  AVood's 
fountain  they  were  given  the  product  of  the  Southern 
Koke  Company.     Albright  testified: 

"Why,  I  should  say  I  have  known  the  nicknames 
'koke'  and  'dope'  to  be  applied  to  'C\)ca-Cola'  about 
eight  years, — eight  or  ten  years." 

Albright  &  Wood  did  not  want  the  Southern  Koke 
Company  stuff  to  be  labeled. 

"I  didn't  care  for  my  customers  to  know  that  I  was 
using  the  stuff  at  all." 

He  testified  its  sale  in  response  to  orders  for  "Koke" 
and  "Dope"  as  follows: 

"I  didn't  feel  like  I  was  violating  any  law,  because  I 
didn't  serve  it  as  'Coca-Cola,'  I  served  it  as  'Dope.'  " 

He  discontinued  because : 

548       "It  was  my  own  feeling  in  the  matter.     I  didn't  think 

I  was  doing  right.     I  know  that  I  drink  'Coca-Cola'  and 

have  for  years,  and  did  before  I  went  in  business  on  my 

own  account,  and  when  I  went   into  a  place  and  asked 

for  'Dope'  I  expected  'Coca-Cola.' 

****** 

550  RDQ  1..  Mr.  Albright,  you  said  a  few  minutes  ago,  in 
answer  to  a  cross-question  that  you  didn't  serve  this 
product  of  th(^  Koke  Company  of  America  for  'Coca- 
(^ola,'  the  fact  is,  isn't  it,  that  you  didn't  s(>rve  it  to  peo- 
ple who  used  the  word  'Coca-Cola'  in  making  their  re- 
quest?   A.    Exactly ;  yes,  sir. 

RDQ,  2.  You  did,  however,  serve  it  to  people  who 
used  the  woi'ds  'Koke'  and  'Dope'?    A.     Yes,  sir." 


I 


Schedule  V.  121 

I.  V.  Wood  (Rec,  566),  of  the  firm  of  Albright  &  Wood, 
druggists,  of  Mobilo,  testified  that  he  had  a  convorsa- 
tion  with  a  representative  of  tlie  Southern  Koke  Com- 
pany about  twelve  or  fifteen  months  ago,  who  tried  to 
get  him  to  purchase  some  of  tlie  products  of  t!ie  South- 
ern Koke  Company: 

567  ''He  claimed  that  'Koke'  and  'Dope'— that  they  had 
the  copyright  nam(^  for  it,  and  that  it  was  their  product, 
and  if  a  man  came  in  and  asked  for  'Koke,'  or  'Dope,' 
why  we  had  a  right  to  sell  their  product,  that  they  had  a 
registered   name   for   it,   that    was   my    impression,   that 

567  they  sold  it  under.  I  houglit  one  barrel  of  their  prod- 
uct, I  think,  wliicli  was  delivei-ed.  1  think  the  barrel  in 
which  it  came, — I  don't  know  exactly,  but  I  believe  the 
barrel  was  kind  of  a  dark  I'cd,  or  maroon  color.  It  was 
very  much  like  the  'C'oca-Cola'  barrel  in  one  respect, — 
across  the  heading  of  it  was  a  little  bit  dilferent,  not 
exactly  like  'Coca-Cola.'  Xo,  sir;  it  did  not  have  a  label 
on  it.     Ves,  sir,  I  re({ueste(l  it  to  be  shi])ped  without  the 

568  label.  It  came  from  New  Orleans,  j.a.,  by  freight,  and 
was  delivered  to  my  store  here  in  Mobile.  The  repre- 
sentative of  the  Koke  Com})any  didn't  ask  me  to  come 
out  and  substitute  this  product  for  'Coca-Cola,'  but  he 
said  in  the  conversation  1  liad  with  him, — he  said,  'When 
they  ask  for  "Koke"  or  "Dopis"  why  it  means  that 
our  product  is  to  be  sold  because  we  have  a  registered 
name.  We  are  sole  owners  of  the  name  "Koke"  and 
"Dope,"  and  you  have  a  ])erfect  right  to  serve  them 
and  serve  our  product;  and  when  people  ask  for  "Coca- 
Cola"  to  give  them  "Coca-Cola."  '  They  didn't  insist 
on  me  serving  'Coca-Cola'  when  they  asked  for  'Dope,' 
but  they  said  for  me  to  use  two  cans,  one  for  'Koke'  and 
one  for  'Coca-Cola'  and  1  l)ought  under  these  conditions 
— that   I   use   one   for   'Coca-Cola'   and   one   for   'Dope' 
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when  they  asked  for  it.  No,  sir,  I  don't  believe  I  had 
ever  heard  of  any  product  except  'Coca-Cola'  np  to  that 
time  under  the  name  of  'Koke'  or  'Dope.'  Q.  -tl.  Then 
the  fact  that  the  Southern  Koko  Company  was  making 
a  product  which  they  were  designating  as  'Dope'  and 
'Koke,'  was  a  surprise  to  you,  wasn't  it!  A.  Yes,  sir. 
r^gc)  *  *  *  J  gj^jj  something  to  this  agent  at  the  time  to 
the  effect  that  I  recognized  *koke'  and  'dope'  as  nick- 
names for  'Coca-Cola.'  Well,  he  told  me  to  serve  it  un- 
der the  name  'Koke'  and  if  people  asked  for  'Koke' 
serve  it — serve  'Koke.'  He  said  T  had  a  right  to  serve 
their  product  because  they  liad  a  registered  name  which 
was  a  registration  of  'Koke.'  Q.  47.  Anything  said 
about 'Dope' in  that  connection?  A.  'Dope,' too, 'Koke' 
and  'Dope.'  You  ask  if  anything  was  said  about  the 
product  being  like  'Coca-C\ila,'  by  the  agent;  well,  I 
think  so,  I  believe  it  was  supposed  to  be  the  same  thing. 

574  One  of  the  representatives,  I  don't  know  M'hich  one, 
told  me  a  man  serving  'Coca-Cola'  under  the  name  of 
'Dope'  or  'Koke'  would  violate  the  law  because  they 
owned  the  copyright  name  for  'Dope'  and  'Koke'  and  a 
man  really  ought  to  serve  it  when  they  call  for  that,  be- 

575  cause  they  own  it  and  nobody  else.  *  *  *  AVhen  we 
were  handling  this  product  of  the  Koke  Company  of 
America  and  had  it  in  a  separate  container  in  the  foun- 
tain and  a  man  came  and  asked  for  'Dope'  or  'Koke'  I 
gave  him  the  product  'Koke'  or  'Dope' — the  product  of 
the  Southern  Koke  Company,  Ltd.,  yes,  sir.  Well,  we 
had  that  barrel  because  I  was  under  the  impression  that 
they  were  the  sole  owners  of  the  copyright  name  'Koke' 
and  'Dope.'  RDQ.  10.  You  thought  you  were  compelled 
to  do  that?  A.  Yes,  sir.  You  ask  if  I  felt  that  I  might 
be  sued  if  I  didn't  handl(>  it;  well,  I  will  tell  you,  I  didn't 
like  to  be  a  substituter  and  I  thought  I  was  doing  my 
duty  to  do  it.     Yes,  sii-;  I  got  that  idea  from  the  state- 
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ment  made  to  me  by  this  representative  of  the  Southern 
Koke  Companj\  Yes,  sir;  that  I  would  be  a  substitute!' 
if  I  didn't  sell  the  product  of  the  Southern  Koke  Com- 
pany when  people  asked  for  'Koke'  or  'Dope.'  You  ask 
what  I  understood  .the  purchaser  meant  when  he  asked 
for  'koke'  or  'dope';  naturally,  as  I  stated  before,  if  a 
man  asked  for  'koke'  or  'do})e'  I  was  under  the  impres- 
sion all  the  time  that  lie  wanted  'Coca-Cola.'  I  knew 
that  he  wanted  'Coca-Cola'  because  'dope'  and  'koke' 
had  been  common  names  since  I  had  been  knowing  it — 
nicknames  for  'Coca-Cola'  before  1  ever  heard  of  any 
substitute  or  any  other  i)i-eparati()n  with  a  similar  name; 
ever  since  'Coca-Cola'  was  put  on  the  market,  and  I  took 
it  for  granted  that  was  what  they  wanted." 

Dave  S.  Bauer  (Rec,  533),  retail  druggist  in  jMobile, 
Alabama,  for  twenty-odd  years.  During  that  time  has 
handled  and  dispensed  C'oca-Cola.  Had  an  interview 
in  the  latter  part  of  the  year  1913  or  the  fore  part  of 
the  year  1914  with  two  men  representing  the  Southern 
Koke  Company  of  New  Orleans: 

534  "One  introduced  himself  as  the  rei)resentative  of  the 
Southern  Koke  and  Dope  Company  and  said  he  had  a 
soda  fountain  beverage  that  he  thought  would  interest 
me.  I  just  referred  him  to  my  head  soda  water  man 
and  he  said  he  wanted  to  talk  to  me  about  it;  said  he 
had  a  cola  drink  that  he  could  replace  'Coca-Cola,'  that 

535  we  could  serve  at  the  fountain  and  save  money  on  the 
'Coca-Cola,'  and  the  public  or  no  one  could  tell  the  dif- 
ference, and  save  at  least  fifty  cents  a  gallon  on  it.  When 
I  informed  him  that  I  didn't  use  any  substitutes  for 
'Coca-Cola'  he  told  me  that  they  had  a  copyright  on 
their  stuff  'Koke'  and  'Dope,'  and  that  when  the  trade 
called  for  it  that  way  I  was  expected  to  serve  that,  other- 
wise I  would  be  subject  to  prosecution.     He  said  that  he 
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had  a  copyright  on  the  names  'Koke'  and  'Dope'  and 
argued  that  if  people  called  for  a  beverage  at  a  soda 
fountain  under  the  name  'Koke'  or  'Dope'  that  is  what 
we  would  have  to  serve,  but  if  we  served  any  other  cola 
drinks  in  that  place  we  would  be  subject  to  prosecution. 
*  *  *  You  ask  me  to  state  if  tliis  representative  of 
the  Southern  Koke  C^ompany  about  whom  I  have  testi- 
fied, and  who  had  this  conversation  with  me,  said  any- 
thing! about  the  possibility  of  selling  his  product  on 
calls  for  'Coca-Cola';  in  reference  to  that,  he  told  me 
that  if  I  wanted  to  serve  'Coca-Cola'  at  my  soda  foun- 
tain, and  serve  'Koke'  and  'Dope,'  that  it  would  be 
necessary  for  me  to  have  two  casks,  to  keep  out  of  trou- 
ble; that  if  I  served  'Koke'  and  'Dope' — at  least  if  I 
served  'Coca-Cola'  when  'Koke'  and  'Dope'  was  called 
536  for — I  was  serving  something  tlie  customers  didn't  ask 
for  and  was  liable  to  prosecution;  that  they  had  the  copy- 
riglit  under  that  name.  You  ask  if  anything  was  said 
about  substituting  'Koke'  for  ^Coca-Cola';  that  was  one 
of  the  first  things  that  he  told  me,  that  I  could  serve 
'Koke'  and  'Dope,'  and  that  the  calls  for  'Coca-Cola 
the  public  wouldn't  know  it  and  couldn't  tell  the  differ- 
ence. *  *  *  You  ask  if  anything  was  said  about  the 
product  he  was  selling  which  he  denominated  'Koke'  and 
'Dope'  being  cheaper  than  'Coca-Cola';  if  anything  was 
said  to  me  about  my  being  able  to  make  more  money  in 
the  sale  of  his  products  than  1  would  in  the  sale  of  'Coca- 
Cola,'  and  if  that  was  held  out  as  an  argument  for  me 
to  purchase ;  to  all  of  these  questions  I  answer — yes,  sir. 
AVell,  that  is  pretty  much  what  he  said,  I  think,  after 
first  trying  to  induce  me  to  buy  his  syrup,  as  I  under- 
stood it,  as  a  substitute  for  'Coca-Cola,'  and  after  I  in- 
formed him  that  I  never  sold  a  substitute  for  'Coca-Cola' 
and  never  expected  to,  he  then  told  me,  'Maybe  you  don't 
know  it,  but  our  syrup  Is  copyrighted.     You  have  more 
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calls  for  this  drink  in  our  name  than  yon  do  under  the 
name  of  "Coca-Cola."     Now,  if  you  serve  "Coca-Cola" 
when  our  drink  is  called  for,   wliy,  you  are   subject   to 
prosecution';  and  1  said,  'Well,  T  am  going  to  see  that 
tliey  do  not  serve  it.'     He  says,  'How  are  you  going  to 
do  that?'     Then  I  showed  him  a   sign  we  had  on   tlie 
fountain  tliat  said,  'If  you  want  "Coca-Cohi,"  i)lease  call 
537  for  it  by  its  correct  name;  that  is  the  only  cola  drink  we 
serve  at  this  fountain.'.    Then,  in  addition  to  that,  that 
when  a  customer  calls  for  'Coca-Cola' — that  is,  when  they 
call  for  'koke'  or  'dope' — to  tell  them  they  want  'Coca- 
Cola,'     and,     if     they     raise     any     (juestion     to     our 
question     of     their     intelligence,     we      would     sinii)ly 
show     them     the     card     and     let     them     know     there 
are     two     different     drinks.     AVell,    lie    said,    'You    are 
busy  and  I  will  see  you  later,'  and  that  was  the  end  of 
the  conversation  with  him.     Previous  to  that  time  I  had 
given  instructions  to  my  soda  dispensers  to  make   the 
inquiry  of  purchasers  who  asked  for  'koke'  and  'dofjo'  if 
they  wanted  'Coca-Cola.'    When  they  say,  'Give  me  just 
wdiat  we  ask  for,'  we  say,  'Well,  we  don't  carry  anything 
but  "Coca-Cola."  '    In  a  good  many  instances  they  state, 
'Look  here,  I  didn't  come  in. here  to  be  jollied,  I  came  in 
here  to  get  what  I  want.'     The  dispensers  would  then 
say,  'We  just  don't    serve    anything    else    but    "Coca- 
Cola,"  '  and  this  card  would  be  shown  to  the  purchaser, 
and  in  a  majority  of  cases,  the  fellows  would  just  tell 
what  they  wanted.     The  card  referred    to    is    the    one 
marked    'Plaintiff's    Exhibit    Xo.    100.'     Of    course,  1 
watched  this  pretty  close  to  see  what  effect  it  would  have 
on  my  business,  and  visited  my  soda  fountain  more  often 
than  usual,  and,  whenever  I  seen  that  card  shown  them, 
without  one  exception  I  heard  the  reply,  'Say,  I  want 
"Coca-Cola.".     I  didn't  know  there  was  two  drinks,  I 
didn't  know  there  was  another  one  like  that.'  " 
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George  L.  Seibert  (Rec,  551),  Bauer's  dispenser,  testi- 
fied: 

That  he  exhibited  the  "Koke"  card,  identified  by 
Bauer,  to  the  customers  who  nsed  the  word  "Koke"  or 
''Dope"  at  the  soda  fountain. 

"AVhen  people  come  in  and  asked  for  'dope'  before  1 
got  this  card,  I  would  give  them  'Coca-Cola,'  and  when 
we  got  the  card  down  there  Mr.  Bauer  told  us  what  to 
do  and  say — we  handed  it  out  to  them  and  they  would 
say,  'You  know  what  I  want — "Coca-Cola"  ' — and  it 
made  a  few  of  them  mad,  you  know." 

G'.  H.  UpcHURCH  (Kec,  521),  drug  business,  Mobile,  Ala- 
bama, testified : 

523  "I  remember  a  call  I  had  from  a  representative  of  the 
Southern  Koke  Company  of  Xew  Orleans  about  Febru- 
ary 20,  1914.  This  representative  did  not  talk  to  me  per- 
sonally; he  talked  to  one  of  the  men  at  the  fount  named 
John  Graham.  *  *  *  jje  began  to  make  a  statement — 
a  question,  rather,  of  Mr.  Graham  at  the  fount,  what 
they  were  serving  when  they  had  calls  for  'dope'  or 
'koke.'  Mr.  Graham  replied  to  him,  saying  that  they 
were  serving  'Coca-Cola.'  This  agent  then  informed 
Mr.  Graham  that  they  had  no  right  to  do  it — that  they 
had  a  patent  or  trade-mark  on  the  words  'Koke'  and 

524  'Dope'  and  that  they  had  the  exclusive  use  of  it  and  that 
we  had  no  right  to  serve  'Coca-Cola'  when  'Dope'  and 
'Koke'  were  called  for.  That  was  the  substance  of  the 
conversation." 

J.  W.  Graham  (Rec,  555)  : 

Employed  at  Bienville  Pharmacy  in  Mobile,  Alabama. 
Came  there  on  the  15tli  of  February,  1914.     About  the 
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last  of  February  had  a  conversation  with  a  representa- 
tive of  the  Southern  Koke  Company,  Limited.  He  testi- 
fied concernin^i>"  that  interview: 

555  "Some  one  came  in  and  asked  for  'koke'  and  I  served 
him  with  'Coca-Cola'  and  this  gentleman  walked  up — 
he  asked  to  see  the  boss — the  boss  was  busy  right  then, 
but  I  told  him  he  could  see  him  in  a  few  minutes.     He 

556  asked  me  if  I  liad  many  calls  for  'koke'  or  'dope,'  and  I 
told  him,  yes.  Pie  asked  me  did  I  serve  'Coca-Cola,'  I 
told  him  yes.  He  asked  me  again  did  I  think  that  they 
meant  'Coca-Cola'  when  they  asked  for  'koke.'  I  told 
him,  yes,  because  I  asked  them  what  they  meant  and 
tliey  told  me  what  they  meant,  therefore  I  served  them 
'Coca-Cola.'  He  said,  'Why  not  have  a  "koke"?  You 
can  get  it  a  whole  lot  cheaj)er  tliaii  you  can  "Coca- 
Cola."  '  I  told  him  J  didn't  know  anything  about  that; 
I  didn't  know  the  price  of  'Koke.'  He  said  he  was  sell- 
ing it  and  wanted  to  see  the  boss.  T  don't  know  whether 
he  ever  saw  him  or  not;  I  went  to  dinner.  Anyway,  we 
talked  (juite  a  little  l)it  on  it  and  1  said  that  a  man  who 
asked  for  'koke'  and  'dope'  or  'shot,'  meant  'Coca-Cola,' 
simply  because  when  I  first  went  behind  the  fountain  I 
was  an  inexperienced  man  and  didn't  know  what  they 
meant  and  they  said  '(\)ca-Cola,'  of  course.  When  1  got 
experience,  a  man  came  in,  asked  for  'koke'  nine  out  of 
ten  he  wants  'Coca-Cola' — yon  ask  him  and  he  tells  you 
what  he  wants.  I  made  this  statement  to  this  man,  who 
said  he  was  the  representative  of  the  Southern  Koke 
Company.  We  got  into  an  argument  and  he  said  that 
when  a  man  came  in  and  asked  for  'koke'  that  I  could 
serve  him  'Koke'  and  he  would  be  getting  what  he  asked 
for;  that  is,  I  could  sell  him  the  product  of  the  Southern 
Koke  Company,  Ltd.  I  said,  'No,  he  means  "Coca- 
Cola."  '  " 
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PiEEKE  August  Capdau    (Eec,   664),   a  pharmacist,   for 
thirty  years  in  New  Orleans : 

Recollected  an  interview  with  a  representative  of  the 
Southern  Koke  Company. 

665  ^'Sometime  in  May  of  this  year  some  gentleman  was 
in  the  store  and  he  said,  'You  don't  liandle  "Koke"  or 
"Dope,"  do  youl'  I  said,  'Yes,  sir,  I  sell  "Coca-Cola."  ' 
*0h,  that  ain't  right,'  he  said.  'We  have  got  a  trade- 
mark on  the  names  "Koke"  and  "Dope"  and  yon  ongh/ 
to  sell  it;  every  time  you  are  doing  that,  you  are  violating 
the  law.'  'Well,'  I  said,  'I  don't  see  how — I  h'ave  never 
known  of  a  man  who  asked  for  "dope"  or  "koke"  at 
my  fountain  but  what  indicated  a  desire  for  "Coca- 
Cola"  ';  and  he  says,  'You  will  have  to  discontinue  that 
because  if  you  don't  discontinue  it,  why  it  might  cause 
you  some  trouble.'  I  says,  'Well,  I  will  tell  you,  I  will 
look  after  the  trouble ;  I  am  convinced  when  a  man  conies 

666  in  here  and  says  he  wants  "koke"  or  "dope,"  he  actu- 
ally means  "Coca-Cola,"  and  I  have  never  had  a  man 
to  contradict  me  on  that  score,  except  you,  sir.'  'Well,' 
he  says,  'we'll  get  at  that,  we'll  get  at  that,'  something 
to  that  effect.  He  left  and  I  have  never  heard  from  him 
since.  No,  I  did  not  ask  this  man  what  he  would  have 
understood  if  a  person  had  asked  for  'koke'  or  'dope'  if 
he  had  been  running  a  drug  store  five  or  six  years  ago; 
you  see,  I  wasn't  really  doing  the  arguing  with  this  indi- 
vidual; he  simply  was  inviting  it,  and,  naturally,  I 
wasn't  going  into  it,  but  I  did  say  to  liim  this:  That,  in 
all  of  my  experience,  I  have  never  had  any  difficulty  in 
giving  a  man  'koke'  or  'dope'  whenever  he  would  ask 
for  it,  and  I  did  feel  as  though  that  expression  had  been 
used  for  so  long  a  time  T  couldn't  really  see  where  he 
could  have  had  a  trade-mark  or  a  patent  on  the  words. 
'Well,'  he  says,  'we  have  got  it,  and  you  will  hear  from 
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it,  you  may  hear  from  it  yet  on  that  subject.'  I  said, 
'Go  ahead,  okl  man,  these  are  my  views  and  I  stand  by 
them;  I  feel  that  every  time  a  man  asks  for  "koke"  or 
"dope"  he  means  '* Coca-Cola."  '  " 

Cecil  V.  Rogers  (Rec,  735),  drui>gist,  DaUas,  Texas,  has 
been  in  drug  business  for  about  twenty-three  or 
twenty-four  years: 

736  *'I  had  a  call  from  a  salesman  re])resenting  The  Koke 
Company  of  Texas,  in  reference  to  *Koke.'  The  sales- 
man wanted  to  put  in  Mvoke'  to  be  served  at  the  foun- 
tain. AVliile  he  didn't  exactly  make  reference  to  the  fact 
that  it  could  be  served  for  'Coca-Cola,'  he  made  mention 
of  the  fact  that  when  peo])le  called  for  'coke'  give  them 
'Koke,'  and  when  they  called  for  'coke'  that  they  were 
more  than  likely  to  mean  they  wanted  'Koke'  than  'Coca- 
Cola';  and  mentioned  the  fact  that  if  I  didn't  give  them 
'Koke'  and  did  give  them  'Coca-Cola'  that  I  would  be  in- 
fringing on  'Koke'  inasnmch  as  they  called  for  'Koke,' 
and  I  gave  them  'Coca-Cola.'  You  ask  if  I  have  ever 
known  the  name  'coke'  to  be  used  as  a  short  name  for 
'Coca-Cola'  prior  to  this;  oli,  yes,  it   has  always  been 

f  called  'coke'  as  far  as  I  can  remember.  I  have  known 
of  the  product  'Koke'  of  the  Koke  Company  of  Texas 
not  over  three  years.     I  was  a  soda  water  boy  about  14 

737  years  ago  at  the  Palace  Pharmacy,  at  which  time  people 
very  often  used  the  nickname  'coke'  in  asking  for  'Coca- 
Cola.'  I  had  a  gallon  of  the  product  'Koke'  of  the  Koke 
Company  of  Texas  in  my  store  at  one  time.  Yes,  sir,  at 
one  time  there  was  an  experiment  made  by  the  Koke 
Company's  salesman.  A  customer  was  drinking  at  the 
fountain  and  there  was  a  little  experiment  made  there 
claiming  that  the  two  drinks  'Coca-Cola'  and  'Koke' 
couldn't  be  distinguished  from  each  other,  that  they  were 
so  similar.    My  soda 'boy  there  made  the  experiment  at 
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the  request  of  the  salesman  of  the  Koke  Company.  This 
customer,  who  was  sitting  at  tlie  counter  there  says,  'I 
bet  you  I  can  tell  the  difference,'  he  says,  'all  right,  we 
will  have  the  boy  mix  them  up  and  see,'  and  took  some 
out  of  his  bottle  and  had  the  boy  mix  them  and  made  a 
'Coca-Cola'  too,  and  while  he  turned  his  back  the  boy  set 
them  on  the  counter — the  boy  knew  which  was  which — 
he  set  down  the  one  he  thought  Avas  'Koke'  and  picked 
up  the  one  that  tasted  more  like  'Coca-Cola'  to  him,  so 
he  said,  and  drank  it,  but  he  was  right,  however." 

Charles  R.  Smith  (Rec,  746),  drug  business  at  Dallas, 
Texas,  about  fifteen  years : 

746  "A  salesman  representing  the  Koke  Company  made 

747  an  effort  to  sell  me  'Koke' — 'K-o-k-e-'  instead  of  'Coca- 
Cola.'  *  *  *  They  would  make  me  a  price  on  the 
syrup,  and  then,  after  using  so  much  of  their  product, 
I  was  to  have  so  much  stock  in  the  Koke  Company.  And 
then  they  made  the  argument  that  they  couldn't  tell  the 
difference  between  'Koke'  and  'Coca-Cola,'  and  would 
make  me  a  saving  in  using  their  product,  'Koke' — it 
would  cost  less  than  'Coca-Cola.'  They  said  if  people 
came  in  and  asked  for  'Koke'  just  to  give  it  to  them. 
Yes,  sir;  I  was  recognizing  all  this  time  that  'Coca-Cola' 
was  being  called  for  as  'coke'." 

O.  M.  Brown  (Rec,  763),  clerk  at  the  Oriental  Drug 
Store,  Dallas,  Texas,  and  in  charge  of  the  soda  foun- 
tain : 

"A  representative  of  the  Koke  Company  sought  to 
have  our  people  handle  it  [Koke].  lie  said  it  was 
cheaper  and  said  there  was  no  difference  in  it  and  '  Coca- 
Cola,'  but  I  tasted  it  and  told  him  that  there  was  a  differ- 
ence and  I  believe  anv  one  could  detect  the  difference." 
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T.  Q.  Martin  (Rec,  765),  proprietor  of  the  Owl  Drug 
Store,  Dallas,  Texas,  recollected  a  salesman  of  the 
Koke  Company  of  Dallas  calling;  his  name  was  Green: 

'*He  came  and  asked  me  to  sell  'Koke'  and  said  it  was 
just  as  good  as  'Coca-Cola,'  from  the  fact  that  it  was 
being  manufactured  at  Dallas,  and,  as  a  patriotic  citizen, 
I  should  sell  it,  and  that  I  wouhln't  l)e  deceiving  the  cus- 
tomers because  a  man  should  get  what  he  called  for, — if 
he  called  for  'Koke'  that  we  should  have  the  'Koke'  to 
give  him.  Well,  J  differed  with  him;  I  told  him  that  peo- 
ple called  for  'coke' — called  it  as  a  nickname  for  'Coca- 
Cola,' — and  I  told  him  that  was  a  nickname  that  people 
generally  applied  to  'Coca-Cola,'  that  I  had  myself  ob- 
served 'Coca-Cola'  around  the  fountains;  that  they 
would  say,  'Give  me  a  glass  of  "coke."  '  " 

E.  B.  Thomas  (Rec,  766),  who  operates  a  soda  fountain 
in  connection  with  his  confectionery  business  in  Dallas, 
Texas,  testified: 

767  "A  representative  of  the  Koke  Company  tried  to  in- 
duce us  to  use  the  'Koke.'  My  best  recollection  is  that  it 
has  been  over  a  year,  maybe  a  year  and  a  half  ago.  The 
argument  he  used  was  that  I  could  make  more  money 
out  of  it  than  I  could  'Coca-Cola.'  Yes,  sir,  sell  it  to  mo 
cheaper;  make  me  a  better  proposition.  You  ask  if  they 
said  anything  about  its  resemblance  to  'Coca-Cola' — be- 
ing similar  or  the  same  as  it;  to  my  best  recollection, 

;  yes;  they  said  it  was  practically  the  same  thing  as  'Coca- 
Cola.'  You  ask  if  they  made  any  threats  against  me  un- 
less I  sold  'Koke';  the  best  I  remember  on  that,  they 
said  that  when  they  called  for  'Koke'  that  they  were  go- 
ing to  make  us  give  them  'Koke,'  and  if  they  called  for 
'Coca-Cola'  give  them  'Coca-Cola.'  That's  my  best  rec- 
ollection of  it.    I  think  the  gentleman  I  was  talking  to  is 
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this  gentleman  here  (pointing  to  Mr.  BoycP) — I  conldn't 
say  as  to  whether  or  not  he  was  connected  with  the  com- 
768  pany  in  an  official  way.  My  recollection  is  he  was  mana- 
ger, bnt  whether  he  said  that  or  not  I  won't  say;  that's 
the  idea  I  have  now — that  he  was  connected  with  the  com- 
pany; whether  or  not  he  was  manager  or  president  I 
wouldn't  say.  *  *  *  Yon  ask  if  anything  was  said  as 
to  whether  or  not  my  customers  would  be  able  to  tell  the 
difference;  well,  I  don't  know  exactly  on  that,  but  my 
best  recollection  on  that  is  that  there  Avould  be  no  one 
that  would  make  any  kick  on  it  at  all,  if  they  called  for 
'coke'  and  we  gave  them  'Koke,' — there  woidd  be  no 
kick  on  it;  that  it  was  a  first-class  artich',  and  that  I 
could  sell  it  as  good  as  I  could  'Coca-Cola,'     *     *     *     j 

770  think  at  one  time  they  sent  me  down  a  gallon  of  'Koke.' 
I  put  it  in  the  pump,  I  believe  I  told  the  dispensers  to 

771  try  it — a  few  of  them  that  asked  for  'Koke'  were  given 
it  and  one  of  the  dispensers  came  to  me  a  few  days  later 
— I  don't  know  how  many  days  it  was,  and  said  to  me, 
'You  can't  get  by  with  that  stuff,  Mr.  Thomas.'  I  said, 
'Take  it  out  of  the  pump.'  " 

F.  L.  Skillex  (Rec,  792),  druggist,  Dallas,  Texas: 

793,  "I  had  an  interview  with  a  gentleman  selling  'Koke.' 
*  *  *  He  came  in  and  introduced  himself.  I  can't  re- 
member his  name,  in  fact  I  couldn't  remember  your  name 
that  you  told  me  yesterday,  Init  he  said  he  was  selling 
'Koke'  and  I  told  him  that  I  didn't  handle  it.  He  asked 
me  why  I  didn't  handle  it  and  I  told  him  we  didn't  handle 
anything  but  'Coca-Cola.'  He  says,  'What  are  you  going 
to  do  when  people  call  for  "Koke?"  '  I  said,  'I  am  going 
to  give  them  "Coca-Cola."  '  'Well,'  he  said,  'don't  you 
know  that  you  lay  yourself  liable  to  prosecution?'    J  told 


iBoyd  though  noticed  as  a  witness   by  the  Koke  Companies  was  not 
called. 
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him  I  didn't  think  I  did,  tliat  I  didn't  think  any  of  my 
customers  wanted  anytliin^^  l)nt  'Coca-Cola'  and  that 
it  was  a  free  country  and  they  had  every  opportunity  in 
the  world  to  prosecute  if  they  felt  that  way,  that  W(>  didn't 
sell  anythinf^  l)ut  'Coca-Cola'  and  would  continue  not  to 
sell  anything-  but  'Coca-Cola.'  He  then  told  me  I  ought 
to  handle  it.  I  asked  his  price  and  he  said  |1.25  a  gallon, 
and  I  told  him  'Coca-Cola'  didn't  cost  us  that  much  the 
way  we  bought  it.  He  was  very  persistent  and  I  guess 
794  we  must  have  talked  for  about  three-quarters  of  an  hour 
and  I  finally  showed  liini  the  door.  I  told  him  that  we 
believed  and  thought  we  were  right,  that  ninety-nine  out 
of  every  hundred  that  called  for  'Koke'  wanted  'Coca- 
Cola' — that  I  wouldn't  state  that  positively,  l)ut  that  was 
our  belief  and  we  believed  it  so  strong  that  that's  what 
we  gave  them  and  we  didn't  have  anyone  to  kick  on  it. 
He  stated  his  product  was  cheaper  than  Coca-Cola," 

George  C.  Kershaw   (Kec,  811),  manager  of  the   Dade 
Drug  Company,  Dallas,  Tex. : 

"I  had  a  visit  from  a  salesman  representing  the  Koke 
Company  of  Texas,  in  Dallas. 

The  only  argument  that  he  advanced  was  that  I  could 
buy  it  cheapei-  than  I  could  buy  'Coca-Cola,'  and  that 
I  could  sell  it-  and  realize  more  profit  and  the  public 
wouldn't  know  any  diiference, — that  I  could  use  it  as  a 
substitute,  in  other  words." 

Tony  Giarraputo  (Rec,  814),  in  confectionery  business 
thirteen  or  fourteen,  maybe  fifteen  years  at  Dennison, 
Texas;  selling  "Coca-Cola": 

815  "Yes, — it  was  a  niee  looking  gentleman  come  into  my 
place  and  says  he  want  to  sell  me  something  'Koke';  I 
tell  him  'Is  it  "Coca-Cola"?'  He  says,  'No,  it's  same  thing 


134  Schedule  V. 

exactly  like  "Coca-Cola,"  '  and  they  tell  me  it  was  one 
of  the  firm  that  used  to  be  the  one  that  makes  'Coca- 
Cola'  makes  it,  and  I  tell  him, — well,  we  were  speaking 
about  contract;  I  tell  him,  'If  you  sign  a  contract  Avhich  is 
pure  "Coca-Cola"  I  will  take  a  barrel  on  trial,  but  if  it 
not  good  "Coca-Cola,"  if  it's  not  "Coca-Cola,"  I  send 
it  back,'  and  of  course,  he  forces  me  to  sign  a  contract, 
and  that  they  give  me  a  share  in  the  business,  and  be- 
fore I  sign  a  contract  with  you  in  regard  to  this  busi- 
ness we  got  to  go  to  lawyer,  because  I  no  sign  no  paper 
until  I  know  wdiat's  doing,  and  of  course,  I  never  see  this 
man  no  more,  and  he  really  no  call  on  me  since  that  time." 

Mrs.  C.  E.  Flagg  (Rec,  826),    confectionery    and    floral 
shop,  Oak  Cliff,  a  suburb  of  Dallas: 

826  "I  had  an  interview  at  one  time  Avith  a  salesman  selling 
a  product  which  he  called  'Koke.'  He  wanted  to  sell  me 
this  'Koke'  for  ninety  cents  a  gallon.  He  said  it  would 
be  a  great  saving  as  'Coca-Cola'  would  cost  me  (11.50) 
a  dollar  and  fifty  cents;  I  told  him  I  didn't  want  it.  He 
said  you  couldn't  tell  the  difference  between  'Coca-Cola' 
and  'Koke'  and  also  that  the  people  couldn't  tell  the  dif- 
ference between  them.  I  told  him  when  people  asked 
for  'coke'  that  they  wanted  'Coca-Cola'  and  he  said  that 
they  didn't,  that  they  wanted  'Koke';  he  said  ,'Of  course, 
when  people  come  in  and  ask  for  "coke"  they  want 
"Koke"  '  and  that  we  were  supposed  to  serve  'Koke'; 
and  I  said,  'No,  when  a  person  asked  for  'coke'  it's  just 
a  short  way  of  asking  for  "Coca-Cola."  '  " 

Peter  Camarinos   (Rec,  827),  confectionery  dealer,  Mc- 
Kinney,  Texas,  testified : 

827  "I  had  a  call  from  a  man  representing  the  Koke  Com- 
pany here  in  Dallas — I  couldn't  remember  exactly — two 
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or  three  months  ago.  He  had  some  'Koke'  which  he 
offered  to  sell  me.  Tell  me  sell  it  cheaper  than  'C'oca- 
C'ola'  and  make  more  money  than  I  conld  by  selling  'Coca- 
.  Cola.'  You  ask  if  he  said  I  conld  sell  it  for  'Coca-Cola'; 
yes,  sir.  You  ask  if  he  said  it  was  like  'Coca-Cola' — 
couldn't  tell  the  difference,  anything  of  that  sort;  no,  he 
say  people  can't  tell  difference.  *  *  *  Yes,  sir,  he  said 
to  me  that  it  was  as  good  a  drink  as  'Coca-Cola'  and  he 
says  I  can  sell  it  for  'Coca-Cola.'  Yes,  sir;  I  am  sure 
he  told  me  I  could  sell  it  for  'Coca-Cola.'  " 

T.  J.  Brittox  (Rcc,  829),  retail  druggist,  Dallas,  Texas, 
testified : 

830  "I  recollect  iiaving  a  re])reseiitativ('  call  ui)on  me  try- 
ing to  sell  me  the  product  'K-O-K-E'  made  by  the  Koke 
Company  of  Texas.  I  think  it  was  about  three  years  ago 
that  he  came  in  the  store  and  tried  to  sell  me  some  'Koke' 
and,  of  course,  the  argument  that  they  all  put  us  is  that 
it  can't  be  told  from  'Coca-(*ohi,'  and  I  think  it  was 
cheaper — I  think  he  offered  it  at  about  a  dollar  a  gallon, 
and  I  told  him,  no,  I  didn't  care  for  it,  I  didn't  dispense 
anytliing  but  the  genuine  'Coca-Cola'  and  liad  never  han- 
dled any  substitute  for  it;  and,  in  the  course  of  the  con- 
versation, he  intimated  to  me  that  wli(>n  I  sold  a  man 
'Coca-Cola'  Avlien  he  called  for  'Koke'  that  T  was  sub- 
stituting, and  I  immediately  told  him  that  he  would  have 
to  withdraw  from  my  office,  that  I  didn't  have  time  to 
talk  to  a  man  that  would  advance  that  kind  of  an  argu- 
ment. Yes,  sir,  the  public,  when  asked  for  'Coca-Cola' 
at  my  fountain,  prior  to  that  time,  liad  been  asking  for  it 
under  the  name  'coke.'  " 
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J.  M.  Penland  (Kec,  1978),  president,  Waco  Drug  Com- 
pany, Waco,  Texas,  testified: 

1978  "I  had  an  interview  with  a  man,  named  Moore,  repre- 
senting the  Koke  C^ompany  of  Texas, — I  tliink  it  was  in 
the  spring  of  191o, — in  my  ofhce  at  AVaco,  Texas.  ]Mr. 
Moore  came  into  our  place  and  solicited  our  business, 
wanting  us  to  act  as  distributors  for  the  Koke  Company 
of  Texas,  and  made  us  a  price  of  $1.25  per  gallon  to  any 
of  our  trade  on  direct  shipments,  or  to  us  for  our  stock, 
and  he  offered  as  his  argument  for  our  handling  it,  that 
they  were  in  position  to  give  us  this  price  because  they 
were  not  doing  any  advertising,  that  the  average  per- 
son who  called  for  'Coca-Cola'  used  the  woi"d  'coke,'  and 
that  they  Avould  get  the  benefit  of  the  advertising  done  by 
the  Coca-Cola  Company,  and  that  the  retail  man  could 
conscientiously  justify  himself  in  dispensing  'Koke'  on 
such  orders  or  on  orders  that  he  thought  Avas  intended 
to  be  'Koke.'  " 

Edward  T.  Langan  (Rec,  894),  55  East  Congress  street, 
Chicago,  testified : 

895  "I  recall  an  interview  Avith  a  young  man,  Mr.  May- 
field,  who  tried  to  sell  me  a  product  under  the  name  of 
'Koke'  a  short  time  after  I  went  to  the  Auditorium 
Pharmacy.  He  was  in  there,  I  judge,  about  five  or  six 
times  during  the  spring  of  1913.  I  don't  know  exactly 
the  words  that  Mr.  Mayfield  used,  only  he  wanted  to  sell 
me  'Koke,'  or  some  substitute.  He  claimed  that  it  was 
made  the  same  as  'Coca-Cola'  and  it  could  be  sold  the 
same  as  'Coca-Cola'  without  anybody  ever  detecting  the 
difference.  You  ask  me  to  explain  my  last  answer  a 
little  bit,  and  you  ask  if  I  mean  that  Mayfield  told  me 
that  it  could  be  sold  for  'Coca-Cola'  when  people  asked 
for  'Coca-Cola';  no,  he  said  that  the  men  who  used  to 
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make  'Coca-Cola'  was  now  making  this  product,  and, 
896  therefore,  it  was  tlie  same  thing  and  it  could  be  sold  as 
Coca-Cola.'  " 

J.  W.  Mayfield  was  asked  concerning  the  representa- 
tions that  he  made  to  soda  fountain  proprietors,  and 
stated  (Rec,  1529)  :  "I  cannot  remember  the  diiferent 
lines  of  talk  I  put  uj)  to  the  different  soda  fountain 
people." 

And  again  (Rec,  15.")0)  :  "T  cannot  remember  what  I 
told  those  dispensers  and  pi'o[)rietors.  I  never  sold 
goods  with  the  same  line  of  talk  io  any  two  men." 

.].  W.  Mayfield 's  card  is  reproduced  in  the  "Statement 
of  the  Case"  in  brief  of  The  Coca-Cola  Company. 

These  statements  are  confirmed  by  the  admissions  of 
the  Koke  Companies'  witnesses. 

Robert  E.  Ouslev,  of  Kosciusko,  ^lississijipi,  in  the  drug 
business,  a  witness  calle*!  by  th(>  Koke  Companies, 
testified  as  follows: 

1447  "A  traveling  man  caiue  aiound  and  told  me  that 
Koke  and  Dope  wei'e  copyrighted  by  the  United  States 
Government  and  we  had  as  nnu'li  right  to  sell  it  as  Coca- 
Cola,  when  a  man  conu^  in  and  said  'Give  me  a  Koke  or  a 
l)oi)e,'  it  was  co})yi-ighled.  lie  said  those  two  names  are 
both  copyriglited.  lie  said  'Koke  and  Dope  are 
copyrighted  drinks,  just  the  same  as  Coca-Cola  is 
a  copyrighted  drink.'     Tie  said,  'If  you  do  not  give  him 

1448  Koke  or  Dope  you  are  infringing  on  our  name  as  much 
as  Coca-Cola  or  anyon(>  ohv  foi-  tliat.'  I  bought  it  be- 
cause 1  could  know  what  tliey  were  calling  for,  Koke  and 
Dope.  It  costs  a  little  less  than  Coca-Cola.  There  is 
more  profit  over  the  counters.  We  put  this  in  and  when 
a  man  comes  in  and  calls  for  a  Koke  or  a  Dope  we  give 
it  to  him  and  when  a  man  calls  for  Coca-Cola  we  have 
Coca-Cola  for  him  v.hicli  we  always  have.     He  just  said 
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'This  is  a  Cola  drink,  he  said  a  Cola  drink.'  I  do  not 
remember  him  sayino-  it  tasted  like  Coca-Cola.  He  made 
the  drinks  and  showed  them  to  me. 

He  had  a  sample,  and  he  said,  'Here  are  two  drinks.' 

Q,  122.  Oh,  two  drinks.  What  about  the  other  one? 
Did  he  ask  yon  to  draw  a  Coca-Cola  from  your  fountain! 

A.  He  did  not  draw  a  Coca-Cola.  He  said,  'You  know 
what  Coca-Cola  is.'    He  said,  'Here  is  my  cola  drink,' 

Q.     What  two  drinks  are  you  talking  about? 

A.     Koke  and  Dope. 

Q.     Is  that  two  drinks  or  the  same  thing? 

A.  The  same  drink, — and  he  said,  'There  is  your  Coca- 
Cola.' 

When  people  come  in  and  ask  for  Koke  or  Dope  we 
give  them  that  one  thing  which  comes  to  me,  Koke  or 
Dope.  It  comes  from  the  Southern  Koke  Company  of  New 
Orleans." 

HuoTi  Lee  Boyd,  a  druggist  of  Kosciusko,  Mississippi, 
called  by  the  Koke  Companies,  testified: 

1455  "I  bought  this  product  from  the  Southern  Koke  Com- 
pany from  Mr.  Patton.  Think  he  told  me  about  this  Koke 
and  Dope,  that  he  was  handling,  and  wanted  to  put  in 
some.  He  said  it  sure  was  a  good  thing  and  he .  was 
selling  a  good  deal  of  it.  He  had  a  sample  and  mixed 
a  drink.  I  did  not  know  which  one  I  was  drinking,  Coca- 
Cola  or  it.  He  never  said  a  word  about  it  lieing  like 
Coca-Cola.  He  told  me  I  could  not  tell  them  apai't,  I 
think." 

Max  BLooMSTETiST,  drug  business,  500-508  Church  street, 
Nashville,  Tennessee,  called  by  the  Koke  Companies, 
testified : 

1148  "I  have  been  liandling  Koke  and  Dope  about  a  year 
or  such  a  matter.  It  comes  to  me  labeled  Koke  or  Dope. 
I  changed  to  Koke  and  Dope  Ix^cause  Koke  and  Dope  are 
copyrighted  names  an<l  I  thought  I  Avas  liable  to  indict- 
ment if  I  served  anything  else.  When  I  was  first  ap- 
proached to  buy  Koke  and  Dope  I  refused  to  buy  it.  I 
told  them  I  had  as  many  of  those  drinks  as  I  wanted, 
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and  a  card  was  handed  me  on  which  I  saw  that  Koke  and 
Dope  were  copyrighted.  I  immediately  went  to  my  soda 
dispenser  and  told  ])ot]i  of  them  if  anyl)ody  asked  for 
Koke  or  Dope  for  tliem  to  be  very  particular  and  ask  if 
they  wanted  Coca-C'ohi.  I  know  there  are  a  whole  lot  of 
men  out  in  tlie  employ  of  the  Coca-(/ola  Company  and  I 
did  not  want  them  to  trap  me.  T  am  not  jjarticularly  fond 
of  lawsuits  and  for  that  reason  1  know  if  a  man  asked  for 
a  koke  or  a  dojie  and  knew  of  the  Koke  and  Dope  prepa- 
ration, he  wanted  that.  If  he  meant  Coca-Cola  he  wanted 
them  to  give  him  Coca-Cola  so  I  told  my  dispensers  if 
anyone  asked  for  Koke  or  Dope  to  ask  the  question,  'Do 
you  mean  Coca-Cola?'  Some  did  mean  Coca-Cola  and 
some  did  not  mean  Coca-Cola,  but  there  were  some  of 
them  that  took  oti'ense  at  the  question:  'What  do  you 
mean,  Coca-Cola?'     Some  says:     'None  of  your  damn 

1149  business,  you  ought  to  have  enough  sense  to  know,' 
or  words  to  that  effect.  They  became  angry  and  at  the 
end  of  two  days  my  head  dis})enser  said  to  me:  'I  think 
you  had  better  not  make  us  ask  that,  we  are  oi¥ending 
some  of  our  customers,  they  seem  to  take  offense.'  Be- 
cause they  all  considered  we  should  know  what  they 
wanted.  It  is  XJi'etty  hard  to  know  just  what  one  will 
become  offended  at.  *  *  *  That  is  one  of  the  kind  of 
cards  that  was  handed  to  me,  as  well  as  I  can  remember 
(indicating  a  card  known  as  Exhibit  No.  9),  stating  on 
it  that  Dope  and  Koke  were  copyrighted  names.  That  is 
the  reason  I  made  my  change  from  selling  Star-Cola  when 
Coke  and  Dope  were  called  for,  to  Koke  and  Dope  when 
Koke  or  Dope  is  called  for.  *  *  *  There  was  a  time 
I  handled  Coca-Cola  and  did  not  handle  some  similar 
drink  to  it.  I  do  not  icmember  there  were  very  many 
calls  for  Koke  and  Dope  at  first,  it  has  only  been  within 
the  last  few  years  that  the  slang  has  crept  around  amongst 

1150  the  young  people.  The  better  ckiss  of  people  coming 
into  the  store  do  not  call  for  Koke  or  Do])e,  they  call  for 
Coca-Cola  if  they  want  it.  I  gave  them  Coca-Cola  when 
they  called  for  a  Doi)e  or  a  Koke  at  that  time.  I  changed 
it  to  Star-Cola  because  Star-Cola  was  considerably 
cheaper.    Koke  and  Dope  are  cheaper  than  Coca-Cola. 
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The  product  of  the  Koke  Companies  has  been  system- 
atically aKd  habitually  sold  to  the  public  as  and  for 
Coca-Cola. 

B.  AV,  Fuller  (Rcm\,  833),  Dallas,  Texas,  in  soda  wator 
business.  Has  been  in  Vienna  Ice  Cream  Factory, 
Kirby  Tivug  Company  and  tlio  Palace  Drug  Store: 

833  "Yon  ask  me  if  they  complained  when  I  served  them 
'Coca-Cola';  yes,  sir,  they  com])lained  wlien  I  gave  them 
'Koke,'  They  complained — I  say  they  meant  'Coca-Cola.' 
The  Kirby  Drug  Company  at  one  time  dispensed  'Koke' 
over  its  counters.  They  cariied  it  exclusively  as  long  as 
they  lasted, — the  last  month  or  so  while  I  was  there.  Yon 
ask  if  they  sold  it  as  'Koke'  or  as  'Coca-Cola';  they' 

834  sold  it  as  both.  If  a  man  came  in  and  called  for  'Coca- 
Cola'  they  served  him  'Koke'^ — they  didn't  have  any- 
thing else  to  serve  liinL  Sometimes  they  told  him  what 
they  were  selling,  told  him  it  was  'Koke,'  and  sometimes 
they  didn't — supposed  to  tell  it  along  towards  the  last, 
they  were  supposed  to  tell  him  it  was  'Koke.'  You  say 
you  are  not  trying  to  find  out  what  they  were  supposed 
to  do,  but  whether  'Koke'  was  sold  by  the  Kirby  Drug- 
Company  as  'Koke'  or  as  'Coca-Cola';  as  both — first 
it  was  sold  as  'Coca-Cola,'  as  long  as  it  lasted,  and  then 
they  sold  it  as  'Koke.'  It  must  have  been  about  a  month, 
I  guess,  that  tliey  sold  it  as  'Coca-Cola.'  No,  sir;  they 
did  not  have  any  'Coca-Cola'  in  stock  when  they  were 
selling  them  'Koke'  for  'Coca-Cola.'  One  reason  Avliy  I 
quit  them  was  on  that  account,  I  had  so  much  trouble 
about  the  'Coca-Cola'  customers.  They  kicked  on  it. 
The  customer  that  came  in  there,  one  thing  would  bring 
on  another,  about  what  the  drink  was,   that   it  wasn't 
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right,  that  tliey  wanted  'Coea-Cola'  and  couldn't  get 
'Coca-Cola'  and  got  'Koke' — they  would  be  dissatisfied. 
You  ask  why,  then,  did  I  quit,  and  why  I  coiild  not  have 
told  them  when  the}-  were  asking  for  'Coca-Cola'  that  I 
was  serving  them  'Koke';  I  did  tell  part  of  them  and 
835  they  all  (|uit.  *  *  *  Along  towards  tlie  last  I  served 
it  as  'Koke'  to  those  people,  but  at  first  I  served  it  as 
'Coca-Cola.'  " 

D.  P.  English  (Rec,  802),  drug  business,  Dallas,  Texas: 

802  "I  was  with  the  Palace  Drug  Company  for  several 
months.  The}-  handled  'Koke'  and  I  tliink  they  handled 
it  exclusively.  I  don't  think  they  liandled  any  'Coca- 
Cola,'  I  never  knew  of  them  l)uying  any  while  I  was 
there.  They  got  this  product  'Koke'  to  which  I  refer, 
from  the  Koke  Company  in  Dallas,  Texas,  in  barrels, 
colored  red.  *  *  *  When  people  come  into  the  Palace 
Drug  Store  and  called  for  'Coca-Cola'  they  would  serve 
them  'Koke.'  I  never  heard  them  advise  them  that  it 
was  not  'Coca-Cola.'  That  practice  continued  in  the 
Palace  Drug  tStore  for  about  three  or  four  months,  I 
think,  in  1913,  and  ceased  when  Messrs.  Florence  «&  Nos- 
sick  got  it.  Before  the  latter  gentlemen  got  hold  of 
the  business,  Pyle  was  manager  of  it.  I  don't  know  who 
were  its  owners,  it  was  a  stock  company.  This  new  con- 
cern bought  it  out,  I  believe,  about  the  loth  of  July,  1913, 
and  they  innnediately  went  to  ordering  'Coca-Cola.'     I 

803  left  there  on  the  first  of  December,  so  I  don't  know  any- 
thing about  their  business  since  then.  *  *  *  Yes,  sir; 
I  mean  to  say  that  I  served  'Koke'  to  those  people  for 
'Coca-Cola.'  You  ask  who  told  me  to  do  that;  it  was 
put  in  the  jar  and  labeled  that  and  it  was  their  method 
of  doing  l)usiness,  it  wasn't  my  business  to  get  up  and 
publish  these  things,  I  was  paid  to  sell  a  man  this  stuff 
and  I  would  just  sell  it.    It  was  the  business  of  .the  Palace 


142  Schedule  VI. 

804  Drug  Company,  I  was  just  Avovkiug  for  tlieni.  You  ask 
what  I  know  of  tlioir  methods;  w(41,  1  know  they  had  the 
jar  labeled  'Coca-Cola' — I  know  tliey  wouldn't  expect  me 
to  get  up  and  go  ahead  and  explain  that  it  wasn't  'Coca- 
Cola,'  I  noticed  the  fountain  men  didn't  do  it,  if  that  had 
been  their  intention,  or  if  they  wanted  it  done  they  would 
have  notified  me.  Yes,  sir;  1  did  see  a  jar  labeled  'Coca- 
Cola.'  I  am  sure  they  did  have  such  a  jar  and  I  am  sure 
it  contained  'Koke.'  *  *  *  You  ask  if  I  reported  to 
anybody  that  I  was  selling  'Koke'  for  'Coca-Cola';  I  dis- 
cussed it  with  men  tiiei'e  in  the  store,  and  they  argued 
there  was  more  profit  in  selling  'Koke'  than  there  would 
be  in  selling  'Coca-Cola'  and  yon  would  get  just  as  many 
customers  as  you  would  by  selling  'Coca-Cola.'  You. ask 
if  it  was  not  well  known  that  our  store  was  carrying 
'Koke';  it  was  among  the  ])oys  in  the  store." 

The  admissions  of  dealers  handling  the  Koke  Com- 
panies' product  and  called  as  witnesses  by  them  shown  in 
the  following  extracts  from  the  record,  clearly  show  the 
deliberate,  systematic  passing  off  of  the  Koke  Companies' 
product  for  Coca-Cola: 

C.  P.  Embrev,  retail  drug  business,  at  Chattanooga, 
Tenn.,  a  witness  for  the  Koke  Companies,  testified  as 
follows : 

1022  "I  heard  the  term  dope  used.  At  that  time  there  was 
no  other  drink  on  the  market  but  Coca-Cola,  and  I  under- 
stood that  was  what  they  wanted.     That  was  what  I  un- 

1023  derstood  the^^  meant  by  Dope,  At  the  time  I  handled 
Afri-Cola  and  Coca-Cola  alone  and  a  man  came  in  and 
called  for  a  dope,  I  gave  them  Afri-Cola.  Because  of 
more  profit.  AVhen  I  put  in  Ko-Nut  I  gave  up  Afri- 
Cola.  Afri-Cola  is  not  nationally  advertised,  I  do  not 
think.  When  a  customer  asked  me  for  a  dope  I  gave  liim 
the  only  thing  we  had,  Ko-Nut.    The  drink  was  palatable 
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and  pleasant  to  the  taste  and  anotlier  reason  was  because 
I  made  a  better  profit.  Xow,  wlien  a  person  asks  for 
dope,  I  give  the  one  we  make  the  best  profit  on,  whicli  is 
either  Koke  or  Ko-Nut.  *  *  *  AVe  serve  Koke  when 
dope  is  asked  for.  I  liave  l)een  handling  Koke  for  al)out 
two  years.  Comnieneed  using  one  urn  for  Coca-Cola  and 
one  for  Ko-Nut  or  Koke  since  January,  1914,  before  that 
time  I  was  serving  both  ways,  in  bottles.  I  liad  one  bottle 
sitting  on  one  side.  I  migiit  have  served  Ko-Nut,  Coca- 
Cola  and  Dope  out  of  the  same  urn.     *     *     *     AVhen  a 

1026  man  came  in  and  asked  for  a  dope  at  that  time  I  had 
those  two  dispensing  bottles  up  there  and  Coca-Cola  in  tlie 
fountain,  I  gave  him  either  one,  Koke  or  Ko-Nut.  I  never 
gave  him  Coca-Cola  because  I  thought  it  was  more  profit- 
able. 1  (luit  selling  Coca-Cola  in  response  to  calls  for 
Dope  when  these  other  drinks  came  out  which  Avere 
cheaper.    *     *     *    AMien  a  person  came  in  and  asked  for 

1027  a  l)oi)e  I  gave  him  Coca-Cola,  but  since  these  cheaper 
products  have  come  on  the  market  we  give  the  cheaper 
product.  That  is  the  insti'uctions  at  our  place  to  our 
men.  *  *  *  Until  these  cheajjcr  ))]'oducts  came  on  the 
market  I  understood  l)o])e  to  mean  Coca-Cola,  The  cheap- 
ness of  the  product  was  what  changed  me.  *  *  *  There 
is  no  question  about  the  drinks  being  of  the  same  color 
and  taste,  and  I  cannot  tell  the  difference.    *    *    *     Prior 

1035  to  the  time  I  had  Ko-Nut  and  Afri-Cola,  I  had  calls 
for  Koke.  I  gave  them  Coca-Cola.  That  was  what  I 
understood  they  wanted  at  that  time.  Koke  and  Dope 
do  not  mean  anything  jjarticnlar  since  the  low-priced 
drinks  have  come  on  the  market.  I  do  not  sell  Coca-Cola 
now  in  response  to  either  call,  and  if  Coca-Cola  was  the 
same  price  as  these  others  I  would  sell  it  in  response  to 
orders  for  Koke  or  Dope.      *  *    *    j  changed  the  system  • 

1037  to  avoid  the  ]iossibility  of  sul)stituting.  You  see  a  l)oy 
would  not  be  as  discriminating  as  a  man  and  it  may  be 
that  thev  did   substitute." 


144  Schedule  VI. 

J.  B.  Freed,  in  confectionery  business,  under  name  of 
Freed  &  Haas,  Nashville,  Tennessee,  called  by  the 
Koke  Companies,  testified  as  follows: 

1174  "My  insti'uctions  to  all  my  fountain  l3oys,  whenever  we 
get  a  new  man,  is  to  tell  him  when  a  man  calls  for  Coca- 
Cola  to  give  him  Coca-Cola,  and  if  he  calls  for  Dope  or 
Koke,  to  give  him  other  things  the  profits  are  better  on, 
to  always  give  them  what  they  call  for.  That  is  on  ac- 
count of  the  profit.  I  am  working  for  Freed  &  Haas, 
not  the  Coca-Cola  Company.  I  have  had  the  Coca-Cola 
Company  representatives  come  there  and  take  out  a 
drink  and  push  a  Coca-Cola  l)ack  and  say  it  was  not  their 

1175  drink.  I  said  whenever  they  wanted  to  get  a  soft  drink 
or  a  sul)stitute,  to  call  for  it.  I  did  not  give  it  to  them. 
I  have  always  gone  to  the  fountain  and  told  the  boys  to 
set  up  two  drinks,  put  one  Coca-Cola  and  one  Dope,  and 
push  the  Coca-Cola  to  me  and  the  Dope  to  the  gentleman, 
and  I  would  give  him  a  wink  and  say  'Drink  this,'  then 
say  to  him,  'Drink  that,'  and  for  him  to  tell  me  which  it 
was,  and  he  would  push  the  koke*  back  and  say  the  other 
is  the  Dope.  And  I  would  give  him  a  sample  of  the 
syrup  out  of  each  barrel  so  as  to  show  which  is  Coca-Cola 
and  tlie  other  Dope." 

John  K.  Pardue,  Assistant  Manager  and  head  dispenser 
of  the  soda  fountain,  at  Freed  &  Haas'  j^lace,  Nashville, 
Tennessee,  another  of  the  Koke  Companies'  witnesses, 
testified : 

1134  "Some  customers  called  for  Coca-Cola,  some  for 
Dope  and  some  for  Koke.  AVe  have  had  a  few  calls  for 
a  shot  in  the  arm.  When  a  customer  asks  for  a  Doi)e 
or  a  Koke  I  give  him  what  he  calls  for.     If  he  calls  for 


*  Attention  is  calltMl  to  the  fact  tliat  this  adverse  witness  unconsciously 
uses  tlie  woi'd  Kol<e  meaning  Coca-Cola,  showing  how  tiruily  the  nickname 
is  established. 
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Koke  I  give  liim  a  Koko.  If  lie  calls  for  a  Coca-Cola 
I  give  liim  Coca-Cola.  Mayfield  makes  Koke.  *  *  * 
When  a  customer  comes  into  our  establishment  and  asks 
for  a  Koke  or  a  Dope  I  do  not  know  what  he  vrants  any 
more  than  I  give  him  what  he  calls  for;  in  other  words, 
I  give  him  the  drink  that  costs  the  less  money  in  response 
to  Koke  or  Dope.  T  give  him  Ma>iield's  Koke  or  Dope, 
that  costs  less  than  Coca-Cola.    *    *    *    When  customers 

1136  ask  for  Koke  I  could  not  say  and  know  that  they  want 
K-O-K-E  but  a  fellow  would  be  a  damned  fool  not  to  give 
Koke  that  costs  less  than  Coca-(\)la.  If  you  were  work- 
ing for  me  and  give  Coca-Cola  syrup  that  costs  me  more 
money  to  a  fellow  who  did  not  call  for  it,  I  would  not  hre 
you  but  I  would  pick  you  uj)  and  throw  you  over  the 
counter.  If  he  calls  for  coke  or  dope  T  am  giving  him  the 
cheapest  syrup  I  have  on  the  fountain  *  *  *  j  fooled 
one  of  the  Coca-Cola  men  and  olTei'cd  to  bet  him  about  it, 
but  he  would  not  bet.  lie  took  Mayfield 's  Koke  and 
thought  it  was  Coca-Cola.  *  *  *  I  gave  orders  for  that 
to  the  three  boys  at  the  fountain.  I  says,  'If  they  want 
Koke  or  Dope  give  them  Mayliehrs  stulf ;  if  they  want 

1137  Coca-Cola,  give  them  Coca-Cola.'  Their  instructions 
were  to  give  them  what  they  called  for.  When  Koke, 
Dope,  Shot  in  the  Arm,  and  those  terms  are  called  for  I 
serve  the  cheapest  drink  I  have  got.  It  applies  to  a  cola 
drink.  I  do  not  know  that  they  want  Coca-Cola.  I  have 
never  served   Coca-Cola  in  response  to   calls  for  Koke, 

1138  Dope  or  Shot  in  the  Arm.  T  do  not  know  whether  the 
nicknames  apply  to  Coca-Cola.  They  want  a  drink  on 
that  order,  a  cola  drink.  I  don't  know  whether  some  of 
them  mean  Coca-Cola.  I  take  it  they  want  a  cola  drink, 
because  those  drinks  are  cheaper,  that  is  the  reason.  I 
do  not  know  whether  tlun'  want  a  Coca-Cola  or  not.  I 
feel  justified  in  giving  them  what  they  want  if  they  do 
not  call  for  Coca-Cola.     *     *     *     j  fii-st  heard  the  ex-' 
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1139  pressions  Koke  and  Dope  some  ten  or  twelve  years  ago, 
I  think.  *  *  *  Have  heard  Dope  and  Koke  in  co.n- 
nection  witli  Coca-Cola  at  that  time.    *    *    *    Don 't  know 

1140  of  any  person  calling  for  Koke  or  Dope  at  Fried  & 
Haas'  that  knew  we  handled  it." 

E.  A.  Sharp,  a  druggist,  521  Hagan  street,  Jacksonville, 
testifying  for  the  Koke  Companies,  said  that  he  had 
handled  Dope  for  about  three  years  and  obtained  it 
from  the  Koke  and  Dope  Company  at  New  Orleans : 

1253  "I  gave  anything  we  wanted  to  when  they  called  it 
'dope,'  except  Coca-Cola.  We  had  a  drink  that  did  not 
cost  as  much  as  Coca-Cola.  These  other  drinks  cost  us 
less  than  Coca-Cola  and  that  is  the  reason  for  it,  every- 

1254  body  does  it.  *  *  *  If  a  man  comes  in  and  asks  for 
Koke  or  Dope,  I  do  not  know  he  wants  Coca-Cola.  If 
they  call  for  dope  they  get  dope.  Gay-Ola  costs  us  less 
than  Coca-Cola,  and  it  is  sold  for  the  same  amount  to 
the  consumer,  there  is  more  profit  in  it  to  us.     It  looks 

1255  and  tastes  like  Coca-Cola.  *  *  *  A  lot  of  people  think 
there  is  not  but  one  cola  drink  in  the  world  and  that  is 
Coca-Cola.  When  they  called  for  Dope  they  got  Dope 
regardless  of  the  cost,  that  did  not  make  me  give  it  to 
them  any  quicker.  We  give  them  what  they  call  for  re- 
gardless of  cost.  When  they  call  for  Dope  and  Koke  we 
give  them  Dope  and  Koke.  We  gave  them  various  things 
when  they  called  for  dope  and  koke  at  first  because  they 
do  not  specify  the  different  drinks,  we  were  privileged 
to  use  what  we  wanted  and  naturally  we  gave  the  cheaper 
drink.  *  *  *  i  Jq  i^ot  say  what  people  think  because 
I  do  not  know.  *  *  *  Some  people  may  term  Dope 
and  Koke  as  Coca-Cola,  but  we  never  did  term  dope  as 
Coca-Cola,  unless  they  specifically  said  after  asking  for 

1256  Dope  that  they  wanted  Coca-Cola.  We  would  rather 
serve  something  else  we  made  the  most  money  on.    I  sup- 
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pose  I  could  sell  Coca-Cola  as  Dope  too,  if  I  wanted  to; 
YOU  can  use  it  as  you  like.  1  said  I  can  serve  anything  I 
like  when  tliey  call  for  Dope,  it  is  not  Coca-Cola,  I  con- 
sider the  cost  when  I  am  selling  it.  We  consider  Dope 
applies  to  any  cola  drink  as  long  as  it  is  a  doj);\  1  do 
not  know  whether  they  are  all  cheaper  than  Coca-Cola, 
all  tliat  1  have  handled  are  cheaper.  You  can  serve  any- 
thing you  like  for  Dope  and  naturally  a  man  would  give 
the  di'ink  he  made  the  most  money  on.  There  was  no 
excuse  to  it;  we  gave  tlieni  Dope  or  Kope  either  one  if 
they  did  not  ask  for  Coca-Cola ;  they  did  not  ask  for 
Brain-()1  or  (Jay-Ola  we  gave  most  any  kind  of  dope. 
AVe  are  always  looking  for  something  tt)  make  more  i)rofit 
and  that  includes  the  whole  business.  AVhen  the  public 
connnenced  using  the  terms  Do])e  and  Koke,  we  could 
sell  dope  and  Koke  and  I  was  glad  it  was  there;  I  am 
glad  to  make  more  profit,  naturally.  All  these  drinks  are 
similar  in  color  and  taste  to  Coca-Cola  and  are  cheaper 
1260  than  Coca-Cola.  *  *  *  I  do  not  know  that  I  can  say  I 
never  had  served  any  other  drink  besides  Coca-Cola  when 
(^oca-Cola  was  called  for  because  you  are  liable  to  get 
them  mixed  u])  in  a  soda  fountain.  They  are  so  much 
alike  I  think  anybody  is  liable  to  get  tlieni  mixed  up." 

R.  A.  Thorn,  a  druggist  of  JMeridian,  Mississippi,  testi- 
fying for  the  Koke  Companies,  said: 

1423  "I  have  been  dispensing  Coca-Cola  ever  since  it  was 
brought  into  the  state,  I  think,  about  24  years  ago.  I 
am  handling  Coca-(.ola  now.  AVhen  I  was  handling  Coca- 
Cola  and  before  I  handled  this  Konut,  Gay-Ola  or  Afri- 
Cola,  when  a  man  came  into  my  place  of  business  and 
asked  for  a  Dope  or  a  Koke  we  gave  Coca-Cola.  I  thought 
he  meant  Coca-Cola,  because  that  was  the  only  thing  that 
was  handled  at  that  time  as  Dope,     It  goes  back  twelve 

1424  or  fifteen  vears  ago.     *     *     *     AVhen  a  man  conies  in 
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now  and  asks  for  a  Dope  or  a  ]\oke  I  give  him  out  of 
the  Dope  or  Koke  container,  the  product  of  the  Southern 
Koke  Company,  Limited,  and  every  time  a  man  comes  in 
and  asks  for  a  Coca-Cola,  I  give  it  to  him  out  of  another 
container.  *  *  *  j  ^q]^|  them  when  Dope  was  called 
for  to  serve  the  Dope  syrup,  and  when  Coca-Cola  was 
called  for  to  serve  the  Coca-Cola  syrup.  The  Dope  or 
Koke  syrup  is  one  syrup." 

11.  F.  Cpiristler,  a  druggist  of  Jackson,  Mississippi, 
called  by  the  Koke  Companies,  testified  as  follows : 

1435  "If  he  knew  the  man  asking  for  Coca-Cola  wanted 
Dope,  that  he  had  been  trading  at  the  store  before  and 
knew  that  he  wanted  Dope,  he  wouhl  draw  them  out  of 
the  same  container.  Ho  will  know  from  past  experience 
that  he  wanted  Dope,  and  we  give  Dope  and  he  is  satis- 
fied. I  do  not  think  that  is  substitution.  It  may  be  leg- 
ally substitution.  The  reason  it  is  not  substitution  is 
that  because  before  I  have  served  them  with  Dope  syrup 
and  he  has  liked  it  and  I  do  not  think  that  is  substitu- 
tion and  he  apparently  liked  it  and  does  not  kick." 

Dr.  J.  G.  Pyle,  owner  of  the  Palace  Drug  Company  of 
Dallas,  testifying  for  the  Koke  Companies,  is  con- 
fused between  Koke  and  Coca-Cola.     He  said: 

1721  (^).  19.  "Did  a  representative  of  the  Coca-Cola  Com- 
pany ever  call  on  you?    A.    Oh,  yes;  sure. 

Q.  20.  Who  was  that?  A.  Why,  Mr.  Boyd,  I  think 
represented  them. 

Q.  21.  The  Coca-Cola  C^ompany  ?  A.  The  Coca-Cola 
Company,  I  thought  you  said  the  Koke  Company. 

Q.  22.    Yes. 

****** 

1723     There  was  about  a  week  or  two  there  I  think,  that  I  did 
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not  have  any  Coca-Cola,  after  .All-.  Harris  rounded  me 
up  so,  I  never  ordered  any  more  then  for  awhile  and  I 
think  I  got  out  for  a  week  or  two,  1  don't  remember  the 
exact  length  of  time,  I  know  I  was  out  a  little  while,  and 
during  that  time  I  told  the  boys  to  tell  them  that  we  did 
not  have  any,  that  we  were  out.  So  far  as  I  know  they 
followed  my   instructions,   but   you   cannot   tell   about   a 

1724  soda  boy,  they  may  do  anything.  *  *  *  At  that  time 
I  was  in  the  soda  business  and  the  word,  1  just  heard  it 
in  the  store.  I  had  talked  about  Koke,  fellows  drinking 
Koke,  and  so  on,  and  being  great   !\oke  drinkers.     I  do 

1725  not  know  what  drinks  were  i-eferred  to  in  that  connec- 
tion. I  never  had  handled  anything  called  Koke  at  that 
time;  they  may  have  been  talking  about  Coca-Cola,  and 
may  have  been  talking  about  Koke.  It  might  be  possible 
and  very  probable  a  lot  of  ])eoi)l(>  may  call  for  Coca-Cola 
when  they  call  for  Koke.  Maybe  some  shorten  the  name 
into  Koke.  I  instructed  my  boys  when  we  handled  both 
if  they  call  for  Koke  to  give  Koke  and  if  they  call  for 
Coca-Cola  to  give  Coca-CV)la.  I  never  did  liear  anyone 
kicking  about  it.  Jf  they  wanted  C()ca-(\)la  and  drank 
Koke  they  did  not  object.  I  tell  them  to  do  that  because 
1  never  could  tell  the  difference.  I  only  handle  Coca- 
Cola  at  our  store  now.  The  boys  know  we  handled  Coca- 
Cola  and  give  Coca-Cola.  1  guess  we  do  not  give  Koke 
because  we  do  not  handle  it.     The  customers  have  not 

1726  kicked.  *  *  *  i  do  not  know  whether  Coca-Cola  was 
called  Koke  in  1903  or  not.  I  never  had  heard  it  called 
Koke  up  to  that  time  I  was  out  there.  I  am  satisfied  of 
that,  but  the  name  is  used  nu)re  and  more  up  till  this  day; 
it  is  used  more  now^  than  before.  A  man  calls  for  Koke 
and  lots  of  times  now  I  do  not  know  whether  he  means 
Coca-Cola  or  Koke.  Before  the  Koke  Company  of  Texas 
started  in  Dallas,  it  is  possible — I  say  it  is  not  improbable, 
that  thev  did  call  Coca-Cola  Koke  at  that  time;  they  may 
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have  done  so.  Before  I  bought  anything  from  the  Koke 
Company,  I  think  I  heard  Coca-Cola  called  Koke,  I  could 
not  say,  I  could  not  call  any  certain  time  when  it  was 

1728  called  Koke.  *  *  *  it  would  not  be  difficult  for  the 
soda  man  to  know  which  he  was  serving.  I  cannot  tell 
the  difference  either  in  taste  or  appearance  of  Koke  and 
Coca-Cola.  The  man  who  came  in  and  asked  for  a  Koke 
was  served  with  the  product  of  the  Koke  Company  of 
Texas.  That  is  what  T  instructed  my  boys  to  do.  Of 
course,  I  could  not  stand  there  and  watch  them  and  see 
what  they  were  serving.  I  took  it  they  did  what  I  told 
them.  If  I  thought  they  were  not,  T  would  not  have  liept 
them  working.  I  always  felt  satisfied  they  were  doing 
what  I  told  them.  They  couhl  have  mistaken  one  for 
the  other  if  they  had  been  side  by  side  and  no  labels  on 
them.  They  could  have  gotten  them  mixed  up,  but  Ave 
were  very  careful  not  to  get  one  in  the  other;  there  was 

1727  no  reason  to  do  so.  *  *  *  Koke  syrui)  costs  us  less 
than  Coca-Cola." 

The  admissions  of  the  witness  Pyle,  who,  by  the  way, 
owned  stock  in  the  Koke  Company  of  Texas  (Rec,  1728), 
confirm  the  testimony  of  the  witnesses  Fuller  (Rec,  833) 
and  English  (Rec,  802),  dispensers  at  the  Palace  Drug 
(Vmipany,  Dallas,  who  testify  that  they  passed  off  Koke 
in  response  to  calls  for  Coca-Cola.     {Ante,  pp.  142,  143.) 

C.  J.  Thornton,  a  druggist  of  Hattiesburg,  Mississippi, 
called  by  the  Koke  Companies,  testified: 

1772  "Customers  using  the  term  Dope  or  Koke,  anybody 
knows  they  wanted  a  cola  drink.  Because  I  had  good 
common  sense,  and  a  man  with  one-third  or  half  sense 
would  know  that,  when  a  man  asks  for  a  Dope  if  he  has 
sense  enough  he  knows  he  wants  a  cola  drink.  If  they 
wanted  a  particular  drink  th^'y  would  ask  for  it.  AVhen- 
ever  a  man  come  in  and  was  particular  enough  to  ask 
for  a  Coca-Cola,  we  were  always  pai'ticular  enough  to 
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give  what  be  asked  for.  Wlien  a  party  comes  in  and 
asks  for  a  Dope  they  want  a  cola  drink;  that  is  what  I 
know.  I  know  from  l)eing  aronnd  tlie  so(hi  fountain,  put- 
ting it  out,  and  I  know  if  tliey  come  in  and  ask  for  a 
Dope  an<l  I  give  them  a  lemon  soda  they  would  throw  it 
in  my  face,  the  particular  ones,  and  the  ones  that  want 
1773  (V)ca-C'ola  ask  for  it.  How  wouhl  1  know  that  they 
wanted  a  Coca-Cola  diink  when  tlicy  asked  for  a  Dope? 
How  do  I  know  they  want  a  Coca-Cohi  ?  Wlien  tln^y  ask 
for  Coca-Cola  I  give  tliem  all  credit  for  having  sense 
enough  to  know  wliat  tiiey  want.  [  think  when  he  asks 
foi-  a  Dope  that  he  wants  a  cohi  drink;  1  never  go  into 
the  details.  There  are  a  few  pe()i)h'  in  town,  regular 
customers,  who  walk  in  and  say,  'I  want  a  Coca-Cola.' 
You  can  pretty  nearly  always  tell  when  they  want  a  Coca- 
Cola.  That  is  so.  At  one  time  the  Coca-Cola  i)eoi)le 
came  in  here  with  some  jjimps,  and  got  around  on  the 
street  kinder  circulating  around,  you  know,  about  })oison, 
tliat  some  of  the  drug  stores  here  were  selling  stuff  that 
was  i)ois()n  for  Coca-C'ola,  and  they  went  so  far  as  to  ad- 
vertise, the  Coca-C\)la  Comjjany  has,  on  tlie  different 
l)laces^  to  ask  foi-  Coca-(V^la  l)y  name,  and  that  went 
along  so  when  the  street  car  boys  1  noticed  would  come 
in  and  ask  for  Coca-Cola.  They  would  ask  for  C^)ca- 
Cola ;  they  got  it;  ])e()})le  that  had  been  asking  for  Dope 
got  it;  asked  foi'  C^)ca-Cola.  They  run  it  up  here  one 
week  where  we  would  use  usually  a  gallon  of  Coca-Cola 
every  other  day,  where  we  had  l)een  using  a  gallon  a 
week  sometimes.  The  Coca-Cola  people  advertise,  ask 
for  it  in  its  own  luime.  They  do  that  tliey  said  to  avoid 
substitutes.  It  went  pi'etty  hard  and  we  had  to  pay  a 
dollar  and  a  half  a  gallon  for  that  when  they  said  ask 
for  it  by  name  to  avoid  substitution,  for  a  man  to  ask 
for  it.  1  do  not  remember  they  said  not  to  use  nick- 
names.    I  think  they  had  (u\o  on  at  the  picture  show  down 
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1774  there.  Coca-Cola  costs  a  dollar  and  a  half;  Koke  a  dol- 
lar a  gallon,  I  handled  them  because  it  was  better;  is  a 
better  stuiT  and  gives  better  satisfaction.  There  was 
more  profit  in  it.  AVe  got  the  same  price  over  the  foun- 
tain. I  handled  the  Dope  because  I  like  it  better  and 
because  it  gives  better  satisfaction  than  Coca-Cola  at  a 
less  cost.  I  said  I  liked  it  better  than  Coca-Cola;  it  gives 
satisfaction.  I  base  my  better  satisfaction  when  you 
take  it  up  and  drink  th(>  whole  thing  down  and  say,  it  is 
a  good  drink.     1   do   not   suppose   any  customers  knew 

1776  what  they  were  getting.  *  *  *  jf  you  want  to  go  to 
assumptions,  I  just  assumed  if  they  wanted  Coca-Cola 
they  would  ask  for  it ;  if  they  called  for  Dope  they  wanted 
a  cola  drink." 

A.  S.  GooBY,  druggist  of  Lucedale,  Mississippi,  a  Koke 
Companies '  witness : 

1786  "I  dispense  Dope  and  Coca-Cola.  This  Dope  is  bought 
from  New  Orleans,  the  product  of  the  Southern  Koke 

1790  Company,  Limited.  *  *  *  j  have  been  liandling  tlic 
product  of  the  Southern  Koke  Company,  Limited,  about 
two  years.  I  handled  prior  to  that  time  Coca-Cola  ex- 
clusively. I  had  calls  at  my  fountain  prior  to  the  time 
that  I  handled  the  product  of  the  Southern  Koke  Com- 
pany for  Dope  or  Koke.  *  *  *  j  give  Coca-Cola  on 
calls  for  Dope  and  Koke,  I  did  not  understand  it,    *     *    * 

1791  I  put  in  this  product  called  Dope  by  the  Southern  Koke 
Company,  Limited,  about  two  years  ago,  I  do  not  know 
the  exact  date.  This  product  cost  me  one  dollar  twenty- 
five  a  gallon,  with  a  twenty-five  cents  a  gallon  rebate  if 
you  pay  within  thirty  days.  Coca-Cola  cost  one  dollar- 
fifty,  a  rebate  of  five  per  cent.,  I  believe,  if  you  buy  one 
hundred  gallons  and  more  for  larger  quantities.    *     *  .  * 

1792  My  instructions  in  that  connection  is  if  a  man  comes  in 
and  calls  for  Dope,  give  Doj^e ;  and  if  he  comes  and  calls 
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for  Coca-Cola,  give  Coca-Cola.  1  do  not  know  anything 
about  what  he  wants.  I  give  him  wliat  he  asks  for.  I 
give  him  the  one  made  l)y  the  Southern  Koke  Company, 
that  is  the  cheaper  product  of  the  two.  I  make  more 
profit  on  it;  it  costs  us  less  money.  It  is  not  why  I  do  it. 
I  do  it  because  it  is  what  tliey  ask  for.  I  do  not  know 
what  they  want.  I  give  tliem  what  they  ask  for.  I  do 
it.  I  just  want  to  make  it  clear  to  you  that  I  would  do 
that  if  that  were  tlie  higher  priced  product.  I  will  say 
this,  that  I  have  some  customers  who  tell  me  that  they 
want  Coca-Cola,  and  in  fact  I  can  name  two,  Mr.  l)oling 
and  Mr.  Johnson.  They  frequently  call  for  a  Dope  and 
we  always  give  them  C\)ca-Cola.  The  dispensers  know 
them  and  know  what  tliey  want  and  always  give  Coca- 
Cola,  When  customers  ask  for  Koke  1  give  them  Dope; 
sometimes  I  might  get  it  mixed  up  and  give  Coca-Cola. 
Dope  and  Koke,  the  Southern  Koke  Company  claim  in 
their  letters  an<l  advertising,  they  state  that  the  two 
products  are  the  same.  One  product  with  two  names  is 
the  impression  I  have.  I  do  not  know  about  that.  AVhen 
a  man  comes  in  and  asks  for  a  Koke  I  give  the  product 
of  the  Southern  Koke  Company,  I  suppose  when  they 
ask  for  Dope  I  give  Dope,  and  when  they  ask  for  Coca- 
Cola  I  give  Coca-Cola,  and  when  they  ask  a  usual  thing 
I  think  we  give  Dope.  Prior  to  handling  the  product  of 
the  Southern  Koke  Company,  about  two  years,  with  the 
179-'5  exception  of  one  barrel  of  (Jay  Ola  eight  years  prior  to 
that,  people  who  asked  for  Dope  and  Koke  at  our  foun- 
tain were  served  Coca-Cola.  I  do  not  know  what  the 
people  want  when  they  ask  for  Dope  or  Koke.  I  serve 
the  product  of  the  Southein  Koke  Company.  That  is 
cheaper  than  Coca-Cola." 
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E.  J.  WiLiJAMs,  a  ding\2,"ist  of  Hattiesburg,  Mississippi, 
one  of  the  Koke  Companies  witnesses,  testified : 

1811  "I  dispense  Kolie  and  Dope  which  I  get  from  the  South- 
ern Koke  Company  of  New  Orleans,  I  could  not  tell  you 
when  I  first  heard  the  expression  Koke  and  Dope.  I  have 
been  calling  for  it  that  way  myself  ever  since  I  can  re- 

1812  member  drinking  Coca-Cola.  I  do  not  know  what  I 
wanted  when  I  asked  for  Dope  back  there  in  those  times. 
I  just  called  for  a  Dope.  Sometimes  I  reckon  I  wanted 
Coca-Cola ;  that  is,  a  great  many  people,  I  reckon,  when 
they  wanted  Coca-Cola  would  call  it  Dope,  Dope  or  Koke. 
I  do  not  know  as  that  is  true  today.  I  do  not  know  what 
a  man  wants  when  he  asks  for  a  Dope,  whether  Coca- 
Cola,  or  what  when  he  calls  for  Dope  or  Koke.  Today, 
if  a  man  would  ask  for  a  Dope  I  would  give  him  Dope 
or  Koke.  I  do  that  because  I  have  it  in  stock ;  I  give  him 
what  he  calls  for.     I  have  Coca-Cola  in  stock.     I  would 

1813  not  refuse  to  give  him  Coca-Cola,  and  we  do  do  it,  I 
have  seen  the  boys  do  it,  I  have  done  it  myself.  As  a 
rule,  we  give  Koke  or  Dope.  It  is  to  my  interest  to  do  it, 
that  is  about  all,  and  I  try  to  give  him  wdiat  he  calls  for. 

1814  *  *  *  If  he  wants  Coca-Cola  and  calls  for  Koke  or 
Dope  he  won't  get  Coca-Cola,  if  that  was  what  he  Avanted. 
That  is  my  choice  in  the  matter.  I  am  at  liberty  to  do  it 
and  that  is  the  reason  I  do  it  because  I  want  to,  because  I 
like  to  do  it.  It  is  fifty  cents  a  gallon  cheaper ;  I  guess  I 
look  after  the  most  in  that  line.  I  keep  that  out  as  Koke 
or  Dope.  They  come  in  and  call  for  Koke  or  Dope,  why 
would  I  give  Coca-Cola  Avhen  Koke  or  Dope  would  do? 
I  give  him  what  he  calls  for.  AVe  have  made  that  rule 
here,  as  well  as  we  could  to  give  exactly  what  he  calls 
for." 
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W.  A.  Hickman,  a  Koke  Companies'  witness  of  jMonti- 
cello,  Mississippi,  says : 

1821  "I  am  in  tlie  drni;'  l)nsiness  in  wliieli  I  dispense  Coca- 
Cola,  Dope  and  Koke.  Koke  is  made  in  Atlanta,  I  guess. 
The  Dope  product  we  got  from  New  Orleans,  the  South- 

1823  ern  Koke  Company,     *     *     *     I  do  not  know  whether 

1824  people  that  ask  for  Dope  or  ask  for  Koke  may  want 
Coca-Cola.  You  take  peoy)le  where  I  am  they  do  not 
know;  you  cannot  find  two  out  of  ten  tliere  that  know 
Coca-Cola  fi-om  Dope;  they  are  not  used  to  them;  I  have 
tried  the  two  drinks.  A  lot  of  people  they  could  not  tell 
the  difference  in  Coca-Cola  from  Dope  and  Koke;  there 
may  be  people  that  can.  The  two  drinks  look  the  same 
and  taste  the  same ;  a  customer  receiving-  it  would  not 
know  the  difference.  Prior  to  going  into  the  drug  busi- 
ness I  was  salesman  in  a  drug  store.  I  have  heard  the 
terms  dope  and  koke  used  before  I  went  into  the  drug 
business.  I  knew  of  different  matters;  I  knew  there  was 
two  companies  handling  it;  a  lot  of  people  do  not  know 

1825  it.  *  *  *  I  iiever  serve  Dope  or  Koke  when  Coca- 
Cola  is  called  for;  if  they  ask  for  Dope  I  give  Dope.  For 
a  Dope  he  gets  Dope  and  if  he  asks  for  Coca-Cola  he 
gets  Coca-Cola.    *     *    *    I  ])uy  Koke  and  Dope  from  the 

1826  Southern  Koke  Comjiany;  Koke  or  Dope  is  the  same 
product;  it  costs  a  dollar  and  a  quarter  and  I  get  a  re- 
bate. I  get  a  rebate  of  25  cents  for  paying  in  a  certain 
length  of  time;  if  it  is  not  paid  then  it  is  the  full  amount. 
We  are  rebated  for  the  numl^er  of  gallons  we  use  during 
the  year  for  Coca-Cola.  I  handle  this  product  because  it 
is  cheaper  than  Coca-Cola;  that  is  my  reason  for  handling 
it,  but  if  he  asks  for  Coca-Cola  he  gets  Coca-Cola  every 
time.  I  make  more  money  on  it  and  get  the  same  price 
for  the  product  over  the  counter;  it  is  as  good  a  drink, 
and  he  cannot  tell  tlie  difference  from  the  Coca-Cola.     I 
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will  bet  yon  I  can  go  to  tlio  fountain  and  yon  cannot  toll 
the  dilTerence.  If  he  asked  for  Coca-Cola  and  I  served 
him  Dope,  he  would  not  know  the  difference.  I  guess 
that  is  very  nearly  true  of  every  customer.  *  *  *  A 
few  I  do  not  tell  and  a  few  I  do.  I  do  not  get  outside  and 
tell  it  you  know.  I  handle  these  othc^r  products  l)ecause 
they  are  cheaper." 

T.  H.  Levee,  drug  business  at  Columbia  formerly,  now 
at  Spartanburg,  8.  C,  testified  for  the  Koke  Com- 
panies as  follows : 

1237  "I  do  not  rememljer  the  name  of  the  Sizemore  ])roduct; 
I  do  not  know  that  even  if  it  had  a  name.  If  I  was  at 
the  soda  fountain  and  a  man  called  for  dope  I  would  not 
necessarily  tliink  that  he  wanted  Coca-Cola,  and  I  gave 
the  drink  there  was  tli(>  bigger  margin  of  profit  in,  a 
drink  without  a  name.     That  was  the  only  drink  similar 

1238  to  Coca-Cola.  *  *  *  Prior  to  the  time  we  handled 
this  Sizemore's  drink,  and  a  man  asked  for  dope,  I  gave 

1239  him  Coca-Cola  as  a  rule.  *  *  *  After  I  became  ac- 
quainted with  a  good  many  people  at  the  K-W-N  and 
they  called  for  dope,  I  served  Coca-Cola  because  I  had 
nothing  else  in  the  house.  *  *  *  j  changed  because 
the    representative    of    the    Koke    and    Dope    Company 

1240  show^ed  me  where  it  was  a  legal  syrup,  a  legal  proposi- 
tion that  I  could  handle  it  through  legal  channels.  Nat- 
urally, it  was  one  dollar  a  gallon,  a  little  more  of  a  bar- 
gain to  the  drug  store,  and  I  handled  it  for  that  reason, 
and  the  reason  that  they  had  the  words  'koke'  and  'dope' 
copyrighted.  This  representative  of  the  Ivoke  Company 
showed  me  a  sample  of  the  syrup.  He  did  not  tell  me 
that  when  'Koke'  and  'Dope'  were  called  for  I  had  to  sell 
their  drink.  He  said,  'Here  is  a  syrup  you  can  make  a 
larger  margin  of  profit   on   than  any   other   drink  you 
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handle,  as  for  instance  Coca-Cola.'  *  *  *  j  have  had 
1241  people  say  they  could  tell  the  diiference  in  Koke  and 
Dope  and  Coca-Cola,  and  I  would  just  set  them  out  and 
say,  'Can  you  see  the  difference  in  these  two  drinks'? 
Taste  them,'  and  as  a  general  thino-  some  say  they  can 
and  some  say  they  cannot.  *  *  *  |jp  to  June  I  had 
never  handled  any  drink  that  was  similar  in  appearance 
to  Coca-Cola.  I  had  two  separate  containers  because 
they  were  separate  drinks.  T  used  it  (Dope)  at  the  soda 
fountain  just  the  same  as  I  used  any  other  drink.  I 
bought  it  and  Avas  buying  it  under  this  name  and  I  used 
it  under  this  name,  sold  it  under  the  name." 

In  the  following  instances  bottled  Koke  was  passed  off 
without  connnent  in  response  to  requests  for  Coca-Cola: 
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Record 
Name  of  Witness    Date  Page 


PU 


Name 


City 


State 


Clarence  J. 

Hogan  and 

648 

Cafe 

Tranchina 

B.  J.  Ciillon 

659 

" 

" 

" 

660 

" 

Bol)  Kitchens 

u 

660 

Saloon 

Wendt 

u 

4-24-13 

660 

" 

II 

u 

4-27-13 

660 

Cafe 

Trancliina 

u 

4-27-13 

660 

Saloon 

Boh  Kitchens 

a 

4-26-13 
4-23-13 

660 
660 

t< 

Shepherd 
Wendt 

Frank  J.  B( 

ogner  5-7-13 
5-3-13 

651 
651 

I 

Springer 
Bauman 

" 

5-3-13 

651 

« 

Gimilli 

u 

5-2-13 

651 

(( 

" 

" 

5-8-13 

651 

" 

Bauman 

u 

5-7-13 

651 

" 

Bauman 

u 
u 

651 
651 

Cafe 

Martin 

" 

4-30-13 

651 

" 

Curbers 

It 

7-11-13 

652 

Saloon 

Cui'ran 

u 

5-8-13 
5-6-13 

652 
652 

« 

Springer 

" 

5-6-13 

652 

Cafe 

Martin 

u 

7-9-13 

652 

Saloon 

Curran 

u 

5-1-13 

652 

" 

Gimilli 

u 

5-1-13 

652 

" 

J.  W.  Lotz 

u 

4-30-13 

052 

« 

(I 

u 

5-5-13 

652 

11 

« 

u 

7-10-13 

652 

II 

Curran 

George  H. 

Wilkins 

867 

Grocery 

Clarke 

(I 

867 

Saloon 

Comus 

« 

867 

" 

" 

« 
« 

874 
874 

Grocery 
Park 

Sanitary  Co. 
Trinity  Park 
(Frank  Ford) 

u 

874 

" 

Lake  Erie  Park 

u 

876 

II 

(Tom  Bunch) 

II 

Ne\v  Orleans,  La. 


Ft.  Worth,  Texas 


Handle}^ 


These  bottles  are  in  evidence  as  Plaintiff's  Exhibits 
111-151. 
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SCHEDULE  VII. 

The  Koke  Companies  started  out  deliberately  to  com- 
pete with  the  Coca-Cola  Company  and  with  Coca-Cola. 
Their  organizer  (W.  McCarty  Moore)  knew  that  Koke 
and  Dope  were  familiarly  used  nicknames  for  Coca-Cola 
and  to  the  public  meant  Coca-Cola.  The  representatives 
of  the  Koke  Companies  traded  on  this  fact  and  further 
imitated  distinctive  Coca-Cola  barrels,  deliberately 
matched  the  color  of  them  as  closely  as  possible,  pur- 
chased old  Coca-Cola  barrels  as  containers  for  the  Koke 
Companies'  product,  deliberately  imitated  the  Coca-Cola 
label,  taking  a  specimen  of  it  to  a  label  maker  as  a  copy, 
and  the  officers  of  the  Koke  Companies  have  admitted  that 
they  knew  Koke  and  Dope  were  nicknames  for  Coca-Cola, 
that  they  traded  on  this  fact  and  that  they  did  not  adver- 
tise because  the  Coca-Cola  Company  was  making  the  mar- 
ket for  them. 

^y.  jMcC'arty  Moore,  of  Dallas,  Texas,  an  incorporator 
of  Southern  Koke  Company,  Ltd.,  and  other  Koke 
Companies,  and  once  president  of  the  Southern  Koke 
Company,  Ijtd.,  and  the  Koke  Company  of  Texas,  tes- 
tified: 

1738  "I  liad  understood  that  there  was  a  clieniist  who  had 
formerly  been  witli  tlie  Coca-Cola  Company,  or  rather 
had  formerly  heen  a  partner  in  the  Coca-Cola  business, 
who  had  been  trying  to  compete  with  the  Coca-Cohi  Com- 
pany for  years  under  various  and  sundry  cola  beverage 

1741  names.    I  was  president  of  the  Koke  Company  of  Texas. 

1751  *  *  *  I  i^r^d  never  been  in  the  drug  business  or  had 
any  connection  with  the  soft  drink  business  of  any  sort 
prior  to  my  connection  with  the  Koke  Company.  I  knew 
of  the  product  Coca-Cola  and  had  known  it  for  quite  a 
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long  wliile.  I  knew  it  was  well  advertised  and  a  popular 
drink,  and  I  tlionght  in  getting  into  the  Koke  Company 
or  going  into  tlio  soft  drink  business  was  to  compete 
with  Coca-Cola.  The  Koke  Company  was  known  as  a 
competitor  of  the  Coca-Cola  Company  and  Koke  as  a 
competitor  of  Coca-Cohu  That  was  what  I  went  into 
the  business  foi'. 

1752  Q.  Mr.  Moore,  had  you  ever  heard  anybody  ask  for 
Koke  or  use  the  word  Koke  at  a  soda  fountain  prior  to 
that  time?  A.  Yes,  sir.  If  you  want  a  specific  case,  I 
remember  quite  well  at  this  same  fountain  of  Smith 
Brothers  at  McKinney,  where  I  bought  a  drink  quite 
often,  several  times  a  day.  I  never  did  drink  Coca-Cola 
and  it  was  just  due  to  tlie  fact  that  I  had  a  ticket  pos- 
sibly, I  had  one  glass.  I  never  could  drink  it  because  it 
unnerved  me  so;  it  was  not  a  very  palatable  drink.  I 
did  not  drink  and  I  did  not  drink  Koke  very  much.  They 
were  handling  Coca-Cola  and  making  Celery-Cola  when 
any  one  called  for  that.  At  that  fountain  people  asked 
for  Koke.  I  could  not  say  what  was  served  to  them  in  re- 
sponse to  that  request ;  it  might  have  been  Coca-Cola ; 
I  presume  it  was;  it  might  have  been  some  other  cola 
beverage,  I  was  not  acquainted  with  the  business  and 
could  not  say.  *  *  *  j  took  those  various  labels  to  the 
printer  and  took  the  square  label  that  Mr.  Mayfield  said 
he  had  been  using  at  Shreveport.  I  took  a  Coca-Cola 
label,  and  I  do  not  remember  whether  it  was  Dr.  Pep- 
per's label  or  Jersey  Creme;  1  think  it  was  one,  possibly 
Dr.  Pepper,  or  it  might  have  been  Pepsin.  I  think  I  had 
some  three  or  four  labels.  1  am  right  sure  I  had  a  Cay- 
Ola  label,  if  I  am  not  mistaken;  that  I  won't  be  positive 
about,  but  I  know  two  that  I  had  positively,  and  that 

1754  was  the  square  hd)el  of  Mr.  Mayfield's;  it  had  Koke  on 
it  in  script,  and  the  Coca-Cola  label,  and  I  think  a  Jersey 
Creme  label.    I  discussed  Avith  him  the  advisability  of  a 
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square  label  or  a  diamond  label.  The  printer  followed 
the  Coca-Cola  label  out  more  closely  in  the  Koke  label 
than  he  did  follow  the  Mayfield  label.  If  we  had  made 
an  exact  facsimile  label  at  the  time,  using  the  word 
Koke  on  it,  I  for  myself  Avould  not  have  felt  I  was  doing  it 
for  the  purpose  of  any  infringement  or  deception.  1  here 
acknowledge  and  state  I  had  no  experience  whatever.  I 
was  advised  I  had  the  right  to  use  the  name  Koke.  I  pre- 
sume the  question  was  discussed  at  the  interview  we 
had  with  counsel,  that  Koke  was  used  by  the  public  as  an 
abbreviation  for  Coca-Cola.  I  am  }jretty  sure  we  dis- 
cussed mighty  near  everything  that  was  possible  to  dis- 
cuss regarding  it.  I  know  1  went  very  carefully  into  it 
and  discussed  every  possible  ])hase  of  it.  AVe  were  ad- 
vised we  had  no  right  to  sell  our  pi-oduct  as  and  for 
Coca-Cola  when  Coca-Cola  was  asked  for,  of  course,  and 
vice  versa  that  they  had  no  right  to  sell  Coca-Cola  when 
Koke  was  called  for.  I  was  advised  that  Koke  had  been 
registered  and  that  registi-ation  gave  us  the  exclusive 
right.  The  Koke  Company  had  the  right  to  use  it  as  ap- 
plicable to  the  ])r()duet  it  was  marketing  under  that  name. 
1756  The  registration  gave  that  I'ight.  *  *  *  I  would  just 
as  soon  put  it  out  under  some  other  name;  I  could  have 
done  better,  I  guess.  Perhaps  it  would  have  avoided 
suits  that  we  have  had  bronglit  against  us  and  possibly 
confusion  which  has  existed  between  Koke  and  Coca- 
Cola." 

James  L.  Wright,  of  New  Orleans,  once  president  and 
s(>cretary  of  the  Southern  Koke  Company,  Ltd.,  testi- 
fied as  follows : 

1510  "I  was  connected  with  the  Southern  Koke  Company, 
Limited  of  New  Orleans.  Mr.  Moore  came  to  New  Or- 
leans in  the  latter  part  of  1911.  Moore  was  formally  in- 
stalled as  president,  I  as  vice  president,  and  Mr.  Scott 
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as  secretary-treasurer.  I  have  a  total  of  twenty-five  hun- 
dred shares  of  stock  in  my  name.  I  later  became  presi- 
dent of  the  Koke  Company. 

1514  *  *  *  ^^[y  understanding  of  the  adoption  of  the 
word  Koke  was  that  there  were  frequent  demands,  or 
calls  rather  on  the  part  of  buyers  of  the  various  soft 
drinks  for  Koke  and  Dope,  and  similar  terms,  and  that 
the  word  Koke  was  adopted  to  take  advantage  of  that  de^ 
mand. 

That  was  my  understanding  of  the  adoption  of  the 
word,  I  was  told  that  the  word  Koke  had  been  copyrighted 
by  a  manufacturer  of  a  similar  soft  drink  in  Tennessee 
or  Kentucky,  up  there  somewhere,  and  this  copyright  on 
the  name  was  purchased  by  Mr.  Mayfield  or  his  asso- 

1515  ciates.    I  believe  I  am  a  defendant  in  this  case." 

John  Cain.  (Rec,  622),  testified  that  he  was  salesman 
for  the  Southern  Koke  Company  of  New  Orleans, 
about  April,  1913,  calling  on  barrooms,  grocers  and 
confectioners.  He  was  instructed  by  Mr.  Scott  how 
to  approach  the  trade : 

623  "Mr.  Scott  instructed  me  to  go  out  and  sell  the  stuff — • 
sell  the  'Koke'  on  these  instructions — I  could  go  out 
and  sell  the  'Koke'  the  same  as  I  could  'Coca-Cola';  and 
he  gave  me  the  formula  or  affidavit,  that  the  formula 
was  the  same  as  the  'Coca-Cola,'  and  tell  them  it  was 
the  same  as  'Coca-Cola,'  and  for  me  to  go  out  and  sell  it 
and  tell  the  trade  that  they  could  sell  the  'Koke'  the 
same  as  if  it  were  'Coca-Cola.'  He  told  me  there  was 
very  little  difference  in  the  label — the  only  difference 
being  that  'Southern  Koke  Company'  was  on  one  and 
the  other  had  'Coca-Cola'  on  it — the  labels  was  the  same 
— you  couldn't  tell  the  difference  except  by  close  inspec- 
tion.    *     *     *    J  golj  'Koke,'  I  guess,  about  two  months. 

625  *     *     *     I  told  them  thev  could  sell  it  and  the  trade 
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wouldn't  know  the  difference  whether  it  was  'Koke'  or 

627  *  Coca-Cola.  *  *  *  To  go  back  over  the  story:  Yes, 
sir;  I  told  those  men  Mr.  Scott  employed  me  as  a  sales- 
man and  told  me  to  go  out  and  sell  it  to  the  trade  as 
'Coca-Cola.'  Yes,  sir;  that  it  was  like  'Coca-Cola'  in 
taste,  that  it  was  made  by  the  same  formula.  Y"es,  sir; 
th^t  the  label  was  the  same,  and  tliat  nobody  could  tell 

628  the  difference  only  by  close  inspection.  *  *  *  j  told  him 
I  Avas  selling  'Koke,'  that  it  was  made  out  of  the  same 
formula,  but  that  it  was  to  be  soUl  for  'Coca-Cola'  and 
couldn't  be  told  from  it." 

C.  H.  Whittle  (Rec,  634),  a  former  salesman  of  the 
Southern  Koke  Company,  Ltd.,  of  New  Orleans, 
testified: 

634  "I  went  out  soliciting  orders  for  Mr.  Scott.  I  received 
instructions  from  Mr.  Scott  as  to  how  to  solicit  orders. 
He  came  to  me  one  day  and  asked  would  I  go  out  and 

635  help  Mr.  Cheevers  in  getting  customers  for  his  'Koke,' 
when  they  had  the  bottling  department  going,  and  I  went 
out  with  Mr.  Cheevers  and  got  from  thirty  to  forty  one 
day,  and  the  next  day  I  got  quite  a  number  of  customers 
for  him,  I  don't  know  exactly.  Well,  I  used  a  great  many 
arguments  to  the  trade  in  selling  'Koke';  one  I  used  was 
that  the  Coca-Cola  people  had  put  up  money  for  prohibi- 
tion— a  million  dollars,  so  I  was  told  by  Mr.  Scott — and 
several  other  things.  He  told  me  that  the  Koke  people 
was  the  originators  of  'Coca-Cola,'  and  a  man  by  the 
name  of  Pemberton,  he  died  and  they  beat  his  wife  out 
of  it  in  the  courts;  that's  what  Mr.  Scott  told  me.  Y'ou 
ask  what  arguments  I  used  to  the  trade  to  sell  it;  well, 
when  I  sold  'Koke'  I  told  them  it  was  'Coca-Cola' — just 
the  same,  not  a  bit  different;  they  couldn't  tell  it  by  tak- 
ing a  bottle  of  each  and  drinking  it.  *  *  *  I  sold  it  as 
'Coca-Cola,'  not  as  'Koke,'  no  sir, — not  all  the  time,  at 
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times  wlieii  people  asked  me  for  'Coca-Cola'  I  told  them 
to  take  'Koko';  if  they  asked  me  was  it  'Coca-Cola,'  I 
told  them  yes.  *  *  *  I  was  bartender  in  that  saloon 
at  that  time.  No,  sir,  I  did  not  sell  it  to  my  customers  as 
'Coca-Cola.'  I  sold  it  as  'Koke'  and  as  'Coca-Cola,'  and 
sold  it  when  people  came  in  and  asked  for  'Coca-Cola'  I 
636  would  give  them  *Koke.'  *  *  *  When  Scott  sent  me 
out  he  didn't  exactly  tell  me  to  sell  it  as  'Coca-Cola,'  hut 
he  told  me  to  say  anything  so  I  sold  it.  As  long  as  I  sold 
it  he  didn't  care.  He  put  it  in  pretty  near  that  exact 
language.  He  told  me  he  didn't  care  how  I  sold  it,  so  I 
sold  it.  You  ask  won't  I  swear  one  way  or  the  other — 
did  Mr.  Scott  tell  me  to  sell  that  stuff  as  'Coca-Cola';  ho 
told  me  to  sell  it  any  way  I  felt  like  selling  it,  as  long  as 
I  sold  it.  You  again  ask  me  if  Mr.  Scott  told  me  to  sell 
that  stuff  as  'Coca-Cola';  he  told  me  to  sell  it  any  way  I 
could  sell  it — it  didn't  make  no  difference  to  him  how  1 
sold  it,  so  I  sold  it.  You  ask  me  for  the  third  time  if  IMr. 
Scott  told  me  to  sell  that  stulT  as  'Coca-Cohi';  he  didn't 
make  any  exact  assertion  on  it  at  times;  at  certain  times 
he  did.  He  told  me  i)lump  and  plain  to  say  it  was  'Coca- 
Cola'  if  I  could  sell  it  that  way.  Yes,  as  'Koke'  and  as 
'Coca-Cola,'  if  I  could  sell  it  tliat  Avay.  You  again  ask 
me  if  I  am  certain  that  Mr.  Scott  told  me  to  sell  'Koke' 
to  the  dealers  as  'Coca-Cola';  [  answer,  yes." 

W.  J.  CiiEEVEEs  (Kec,  588),  connected  with  the  Southern 
Koke  Company,  Ltd.,  of  New  Orleans,  from  October, 
1912,  until  three  weeks  after  the  death  of  Mr.  Scott, 
which  was  May  29,  ]913: 

588  "Mr.  Scott  was  vice-president  and  general   manager. 

589  I  was  a  member  of  the  board  of  directors.  *  *  *  You 
ask  if  I  ever  had  any  discussion  with  Mr.  Scott  in  regard 
to  'Coca-Cola'  and  'Koke';  well,  we  had  innumerable  dis- 
cussions.    I  can't  say  just  right  otf,  any  particular  one, 
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but  we  had  so  many- — for  instance,  there  was  one  wliere 
I  spoke  to  him  abont  the  unfairness  of  tlie  business  that 
he  was  going  into  and  his  wife  tried  to  dissuade  liim 
from  going  into  it.  I  asked  him  if  he  didn't  think  it  was 
unfair  to  be  trading  on  the  advertisements  and  money 
spent  by  another  concei-n,  and  lie  said  lie  did;  that  he  got 
into  the  thing  over  in  Texas,  wlierever  he  had  met  those 
folks,  the  Koke  Company  of  America — and  they  had 
taken  him  around,  he  had  been  at  different  soda  foun- 
tains, and  he  found  whenever  a  man  wanted  'Coca-Cola' 
he  would  invai'iably  ask  for  'koke'  and  he  saw  the  value 
of  that  as  a  chance  to  make  money.  When  1  first  started 
out  as  a  city  salesman,  Mr.  Scott  furnished  me  with  an 
affidavit  signed  by  Mrs,  Pemberton — she  was  the  widow, 
590  I  believe,  of  the  original  owner  of  'Coca-Cola' — in  which 
she  stated  that  Mr.  Mayfield  was  familiar  with  and  knew 
the  original  formula  of  'Coca-Cola'  and  was  qualified, 
in  her  opinion,  to  manufacture  it — something  to  that  ef- 
fect— if  you  have  one  here  I  will  identify  it.  Mr.  Scott 
told  me  the  only  difference  between  'Coca-Cola'  and 
'Koke'  is  a  slight  percentage  of  celery,  which  was  added 
to  cover  the  patent  or  copyright  laws.  Yes,  sir;  I  am 
familiar  with  the  time  that  they  first  commenced  bottling 
the  product  that  they  called  'Koke.'  This  bottle  was  not 
labeled.  I  told  IMr.  Scott  that  the  bartenders  generally, 
— the  trade  generally — they  were  complaining  about  the 
bottle  not  being  labeled  because  there  was  not  similarity 
between  that  and  the  Coca-Cola  bottles ;  Mr.  Scott  said 
he  would  order  labels  and  asked  me  if  I  would  go  with 
him  to  Houser's  printing  office — the  legal  printers.  I 
went  with  him  and  we  met  Mr.  Speyer  there.  Mr.  Scott 
had  the  cuts,  I  suppose  there  were  about  a  dozen,  and 
he  told  him  he  wanted  him  to  make  him  up  50,000  labels 
like  that — said  that  he  wanted  them  about  the  color  of 
the  'Coca-C*ola'  label.     A  (luestion  arose  about  the  color 
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of  the  background,  whetlier  it  was  purple  or  black.  My 
idea  was  that  the  inset, — the  'Coca-Cola'  inset, — was  red, 
always,  for  some  reason  or  other.  I  said  that  to  Mr. 
Scott.  He  said,  'Well,  you  get  a  bottle  from  the  corner; 
buy  a  bottle  of  "Coca-Cola"  and  bring  over  here  and 
we  will  see.'  So  I  brought  it  back  and  Mr.  Speyer  and 
Mr.  Scott  and  all  agreed  that  the  color  of  the  '  Coca-Cola ' 

591  label  was  a  dark  purple  or  a  dark  blue — anyhow  they 
agreed  on  the  color,  tliat  was  the  color  that  he  wanted, 
and  he  told  him  to  make  him  up  50,000,  I  think,  to  simu- 
late the  'Coca-Cola'  color.  Yes,  sir;  those  labels  were 
delivered.  Plaintiff's  Exhibit  No.  105  is  the  label  referred 
to.  *  *  *  You  ask  if  I  was  ever  in  there  when  they 
had  any  'Coca-Cola';  when  they  made  up  the  first  batch 
of  'Koke.'  Young  Mayfield  had  a  bottle  of  'Coca-Cola' 
syrup.  The  following  day — I  think  it  was  the  next  day 
— Mr.  Scott  mixed  some  of  this  'Coca-Cola'  syrup — the 
'Koke'  wasn't  then  ready,  and  we  had  it  to  drink;  and  1 
asked  him  the  purpose  of  having  the  'Coca-Cola'  syrup 
and  asked  him  why  he  had  sent  out  and  purchased  '  Coca- 
Cola'  syrup.  Young  Mr.  Mayfield  said  it  was  for  the 
purpose  of  testing,  and  I  presumed  that  was  to  get  the 
weight  and  the  body  and  the  color  to  make  comparisons 

602  betAveen  'Coca-Cola'  and  'Koke.'  *  *  *  Then  came 
the  discussion  of  making  the  label.  I  mentioned  that  the 
trade,  the  bartenders,  complained  that  there  was  no  label ; 
that  they  wanted  a  label  so  it  would  look  similar  to  'Coca- 
Cola'  packages;  that  was  the  object;  tliat's  what  they 

604  were  working  for.  *  *  *  XQ.  218.  The  object  of  the 
testimony  you  are  giving,  as  you  understand  it,  is  to  show 
that  in  your  presence  Scott  and  Speyer — the  printer  of 
Houser— had  in  their  hands  a  bottle  of  'Coca-Cola,'  with 
this  label,  and  that  they  were  trying  to  get,  in  type  and 
in  color  and  in  shape,  a  label  as  near  as  possible  to  the 
'Coca-Cola'  label;  is  that  what  you  are  trying  to  tell  us  I 
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A.     That's  Mr.  Scott's  orders,  to  get  it  as  near  like  the 

605  'Coca-Cola'  label  as  possible.  *  *  *  j  told  the  bar- 
tenders whom  I  saw  anything  to  etfect  a  sale.  Mr.  Scott 
was  frequently  with  me  when  I  effected  a  sale.  No,  sir ;  I 
did  not  tell  them  it  was  'Coca-Cola.'  My  first  argument 
was  to  patronize  home  industry,  tliat  this  was  bottled 
here.  Sometimes  they  would  say,  'AVell,  you  know  the 
folks  want  what  they  call  for ;  they  want  "Coca-Cola,"  and 
Ave  can't  put  that  across.'  I  told  them  then  that  the  label 
was  the  same  and  that  the  product  was  the  same;  tliat 
it  was  made  by  Mr.  ]\iayfield  and  1  showed  them  this  affi- 
davit of  Mr.  Pemberton  that  I  had,  showing  that  he  could 
make  the  same  syrup  the  Coca-Cola  Company  makes.  You 
ask  if  I  then  suggested  to  the  barkeepers  that  they  could 

607  sell  it;  that  was  up  to  themselves.  *  *  *  He  (Scott) 
told  liis  wife  what  I  told  you  a  while  ago  about  the  soda 
^fountains  and  the  continuous  calls  for  'Koke' — instead 
of  giving  them  '^Coca-Cola'  they  would  give  them  *Kokc' 
— and  all  the  money  that  there  was  in  it.     *     *     *     Yes, 

61-1-  sir,  I  thought  it  was  honest  to  take  tliis  stuff  to  the  bar- 
keepers, and  tell  them  what  I  have  been  telling  you,  name- 
ly, that  the  stuff  tasted  like  'Coca-Cola,'  was  the  same  as 
'Coca-Cola,'  was  as  good  as  'Coca-Cola';  that  there  was 
no  label  on  tlie  bottle — I  showed  them  that  the  label  looked 
like  the  'Coca-Cola' — also  the  thing  on  top  and  also  that 
the  bottle  looked  like  'Coca-Cola.'  You  ask  if,  having 
shown  them  all  those  things  and  having  lead  the  horse 
up  to  the  water,  I  didn't  ask  them  to  drink.  Oh,  you  bet 
your  life  they  always  drank  and  ]\Ir.  Scott  was  right  there 

615  when  I  advanced  my  argument.  *  *  *  ]^y  Scott 
wanted  me  to  go  on  the  road  in  the  very  beginning  and 
I  absolutely  refused,  and  tlie  only  way  he  ever  got  me  to 
go  out  and  sell  'Koke'  was  by  telling  me  of  the  ill  treat- 
ment,— he  told  me  tlie  way  they  worked  on  the  conscience 
of  evervbodv  tliev  wanted  to  Avork — that  Mavfield  had 
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lieen  robbed  b,y  the  people  who  finally  purchased  the 
'Coca-Cola,'  and  this  was  doing  no  wrong  to  people  who 
had  robbed  somebody  else." 

William  J.  Speyer,  superintendent  and  vice-president  of 
the  Hoiiser  Printing  Company  of  New  Orleans,  testi- 
fied: 

639  "Yes,  sir,  I  recollect  an  interview  I  had  in  1913  with 
Mr.  Scott  and  a  Mr.  Cheevers,  representing  the  Southern 
Koke  Company  of  New  Orleans.  Mr.  Scott  came  in  and 
asked  about  having  some  cuts  made  or  having  some  labels 
made,  and  I  didn't  have  tlie  cuts  present  here,  and,  about 
two  days  afterwards,  they  brought  the  cuts  in  with  Mr. 
Cheevers  and  they  wanted  the  colors  of  ink,  something 
similar  to  the  colors  used  on  'Coca-Cola'  bottles;  well,  I 
didn't  know  what  that  was,  and  Mr.  Cheevers  Avent  out 
and  brought  a  bottle  for  me  to  see  the  color  of  the  ink,  I 
used  a  color  of  ink  as  near  as  possible  to  tliat — a  kind  of 
blue  black.  Yes,  sir;  Mr.  Cheevers  went  out  and  got  a 
bottle  from  the  saloon  and  brought  it  back."^ 

M.  D.  Palmer  (Rec,  577),  a  representative  of  the  Sher- 
win-AVilliams  Company,  of  New  Orleans,  in  the  paint 
and  varnish  business,  testified : 

577  "I  went  to  the  Southern  Koke  Company^'s  place  of 
business  on  Howard  street  near  Carondelet  and  I  saw 
Mr.  Scott,  who  was  manager  then  of  the  Southern  Koke 
Company.  I  spoke  to  him  in  regard  to  buying  paint  and 
lie  referred  me  to  the  gentleman  in  the  back,  who  had 
charge  of  the  painting  of  the  barrels.  I  Avent  liack  to 
see  if  I  could  secure  some  business  from  him  and  sold 
him  five  gallons  of  paint.  Plaintiff's  Exhiliit  No.  104 
is  a  paper  which  shows  that  he  l)ought  five  gallons  of  rod 

'The  order  for  these  labels  and  an  imi)ression  of  the  cnt  were  identified  by 
lliis  witness  and  are  in  evidence  Exhibits  100-110. 
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paint.  My  company  sliij)pc(l  tliis  paint  to  the  Southern 
Koke  Company,  wliicli  concoi'n  used  ono  gallon  of  it  and 
shipped  the  other  fonr  gallons  back.  I  went  around  to 
see  what  the  trouble  was  and  it  seems  that  the  paint  was 
578  not  the  exact  shade  he  wanted,  lie  thought  after  it  went 
on  barrels  it  would  come  out  a  better  shade  than  it  did. 
He  just  wanted  to  know  ii*  he  could  get  a  red  as  near  the 
'Coca-Cola  Red'  as  possible.  About  that  time  I  went  to 
see  Mr,  Freeman  of  tlie  Louisiana  Coca-Cola  people  and 
asked  him  in  regard  to  the  paint  they  were  using  and 
he  advis(Ml  me  n.ot  to  have  any  dealing  with  tlnni  what- 
soever in  regard  to  getting  paint  as  neai-  that  sliade  as 
possible,  that  they  had  a  patent  on  it  and  their  paint  was 
known  as  the  'Coca-Cola  Red.'  After  that  I  had  no 
further  dealings  with  the  Southern  Koke  Company." 

A.  B.  Freeman  (Rec,  fi-l-l),  of  New  Orleans,  ^Secretary 
and  Treasurer  of  The  Louisiana  Coca-Cola  Bottling 
Company,  testified : 

G41  "I  had  a  conversation  in  regard  to  the  paint  used  on 
'Coca-Cola'  barrels  with  Mr.  Palmer.  He  came  to  my 
office— I  had  known  liim  for  sometime — and  asked  me  if 
]  could  find  out,  or  would  find  out,  for  him  the  exact  kind 
of  paint  used  ))y  tlic  Coca-Cola  Company  for  painting  its 
barrels.  1  told  him  I  would  gladly  do  so,  and  he  volun- 
teered the  information  that  he  wanted  to  get  it  for  a  new 
concern  just  starting  uj)  in  town  and  putting  out  a 
syrup — the  Koke  Company — who  wanted  to  paint  their 
barrels  identically  the  same  color,  and  would  use  that 
paint  if  he  could  get  it.  I  told  him  I  would  get  the  in- 
formation for  him,  but  that  I  was  afraid  he  couldn't  use 
it,  and  I  show(Nl  him  on:>  of  the  printed  decisions  in  the 

G42  '(Jay-Ola'  case  that  I  hai)i;ened  to  have  in  my  desk.  Pie 
thanked  me  for  the  information  and  said  he  would  go  on 
awav. ' ' 
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Frank  P.  Killilea  (Rcc,  678),  of  New  Orleans,  in  the 
cooperage  business: 

678  "In  the  course  of  my  business  I  have  had  talks  with 
the  Southern  Koke  Company  but  have  never  sold  them 
any  barrels.  It  nuist  have  been  about  sixteen  or  eighteen 
months  ago,  now — people  representing  these  people  came 
out  to  our  place  to  buy  these  'Coca-Cola'  barrels  and 
said  that  they  only  wanted  to  l)uy  'Coca-Cola'  barrels  and 
said  they  didn't  Avant  to  l)uy  any  other  barrels  except 
'Coca-Cola'  barrels,  lialf  barrels  or  kegs.  I  went  and 
told  Mr.  Freeman  about  it.  *  *  *  They  said  they  had 
to  have  fresh  barrels,  didn't  need  to  scrap  them  or  any- 
thing else  of  the  kind.  They  wanted  me  to  pick  them  up 
and  bring  them  to  them  every  day  that  I  could  get  them. 
*  *  *  After  looking  over  the  matter,  I  decided  not  to 
sell  them.  "^ 

William  (1.  Mansfield,  of  Chicago,  testified  (Rec,  859), 
that  he  recalled  answering  advertisement  in  The  Chi- 
cago Tribune,-  about  April  a  year  ago.  He  received  an 
answer  from  Mr.  E.  M.  Boyd  and  called  on  him  at  the 
Palmer  House : 

859  "Mr.  Boyd^  told  me  that  he  had  a  formula  exactly  the 
same  as  that  of  'Coca-Cola.'  He  told  me  he  was  selling 
eight  per  cent,  cumulative  preferred  stock  at  par  and. 
Avas  giving  a  bonus  of  common  stock  to  the  druggists  Avho 

860  dealt  in  his  'Koke,'  Avhich  Avas  a  product  manufactured 
by  the  Western  Koke  Company,  Avhich  concern  Mr.  Boyd 
Avas  representing,    I  then  told  him  I  thought  there  Avould 


'See  Exhibit  154,  card  of  Koke  Co.  of  Texas  offering  to  buy  old  Coca- 
Cola  barrels. 

^The  advertisement  is  in  evidence  as  Exhibit  167. 

'  This  is  the  same  Boyd   referred  to   in  the  testimony   of  the  witness 
Thomas  {mite,  134).     These  statements  are  not  denied.     The  Koke  Com- 
panies gave  notice  that  they  would  take  Boyd's  testimony   hut  did  not 
do  so. 
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be  quite  a  good  deal  of  competition  on  account  of  his 
formula  l)eing  the  same  as  'Coca-Cola';  but  he  argued 
that  there  would  not,  as  he  would  not  have  to  do  any  ad- 
vertising and  when  a  person  conies  into  the  drug  store 
and  asked  for  'Coca-Cola'  the  druggist  will  give  him 
'Koke,'  the  customer  not  knowing  the  difference.    *    *    * 

861  Yes,  sir;  it  surc^ly  is  a  fact  that  Mr,  Boyd  told  me  that 
druggists  and  dealers  could  sell  this  when  people  asked 
for  'Koke,'  that  the  name  of  this  product  was  'Koke'  and 
that  when  people  asked  for  'Koke'  they  could  sell  it  as 
such.  He  told  me  that  when  a  person  came  in  and  asked 
for  'Koke'  after  they  got  used  to  the  name,  of  course,  they 
would  use  it  and  sell  it  as  such,  and,  also,  'Coca-Cola' 
when  a  customer  came  in.  Yes,  sir;  I  am  certain  he  said 
that  they  could  sell  it  when  peoj)le  asked  for  'Coca-Cola.' 

862  *  *  *  You  ask  how  it  happened  that  Mr.  Boyd  unfolded 
to  me  this  fraudulent  scheme — me,  an  utter  stranger; 
he  was  almost  sure  I  would  invest  money  in  it." 

H.  G.  McLean,  Dallas,  Texas,  advertising  solicitor  for  the 
Dallas  News  (Rec,  729)  : 

730  "I  called  on  tlu^  Koke  Company  of  Texas  to  solicit 
an  advertisement.  *  *  *  J  niet  Mr.  Van  Winkle  and 
at  that  time  it  was  my  intention  to  solicit  him  for  a 
card  for  the  jobbers  and  manufacturers'  trade  and  we 
discussed  advertising  for  a  few  minutes  and  Mr.  Van 
Winkle  told  me  that  the  Koke  Company  of  Texas  was 
not  doing  any  advertising.  He  said  they  couldn't  alTord 
to  advertise  from  the  fact  that  they  were  selling,  I  believe 
he  said,  'Koke' — I  don't  know  if  he  mentioned  the  brand 
or  not,  it  seems  to  me  like  it  was  'Koke,'  it  may  have 
been  some  other  name — but  that  it  was  the  same  formula 
as  'Coca-Cola'  and  said  that  the  'Coca-Cola'  people  were 
advertising  and  it  was  generally  known  as  'Koke';  that 
is  a  large  percentage  of  people  would  call  for  'coke/ 
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and  if  the  fountains  were  supplied  with  'Koke'  tliey  eoukl 
furnisli  him  with  this  prcxUict  and  sell  it  or  distribute  it 
in  that  way.  I  l)elieve  that  was  the  main  reason.  I  didn't 
have  any  argument  to  ot^'set  that,  consequently  I  never 
called  on  liim  any  moi'e, " 

George  H.  Wilkixs  (I?ec.,  80,*])  : 

806  "I  asked  Mr.  Mayfield  if  they  were  doing  any  adver- 
tising, and  he  said,  'No,  I  have  spent  several  fortunes 
in  advertising  and  now  I  am  going  to  retrench.  I  am  hot 
going  to  do  any  advei'tising  for  "Koke."  "Coca-Cola" 
has  spent  millions  in  advertising  and  every  dollar  they 
spend  helps  "Koke."  '  I  asked  him  how  that  was,  and  he 
said  that  lots  of  people  asked  for  'coke'  when  they  meant 
'Coca-Cola'  but  they  could  not  help  that;  that  the  'Coca- 
Cola'  also  sold  theii-  product  as  'Koke'  but  that  he  would 
stop  that  later  and  that  his  bottle  and  label  was  the  same 
as  'Coca-Cola'  and  lots  of  people  thought  it  was  'Coca- 
Cola.'     *     *     *     I  got  into  conversation  with  Mr.  Nason 

871  and,  among  other  things,  asked  him  how  he  was  selling 
'Koke.'  He  said,  'Well,  lots  of  people  ask  for  "coke" 
when  they  mean  "Coca-Cola"  anil  they  do  not  know  there 
is  any  such  drink  as  "K-O-K-E."  Of  course,  we  can't 
stop  that;  if  they  want  to  do  that  avc  can't  help  it.  AVe 
sell  this  product  as  "Koke,"  and,  if  they  want  to  substi- 
tute it,  that  is  their  business.'  I  then  asked  him  why  there 
was  such  a  demand  for  'Koke.'  He  said,  'Well,  lots  of 
people  ask  for  "Coca-Cola"  as  "coke"  and  "dope"  and 
other  names.'  He  said  some  other  names,  but  I  did  not 
pay  much  attention.    Mr.  Nason  was  a  salesman.    *    *    * 

880  I  called  on  J.  H.  Van  Deusen.  I  asked  Mr.  Van  Deusen 
if  it  was  not  a  fact  that  people  asked  for  'coke'  when 
they  wanted  and  meant  'Coca-Cola.'  He  said,  yes,  but 
then  you  couldn't  help  taking  advantage  of  people  when 
they  didn't  know  any  more  than  that." 
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IN  THE 

%mUh  BMtB  Qltrrmt  (Hmvt  of  App^ab 

FOR   THE   NINTH    CIRCUIT. 


THE  KOKE  COMPANY  OF  AMER 
ICA,  et  als., 


Appellants, 

VS.  )  No.  3012 


COCA-COLA  COMPANY, 

Appellee. 


SUPPLEMENTAL     BRIEF     FOR     COCA-COLA     COM- 
PANY, PLAINTIFF-APPELLEE. 

THIS  IS  A  CASE  OF   FACT. 

This  case  is  here  solely  on  questions  of  fact.  The 
facts,  after  a  careful  and  painstaking  examination  and 
an  extended  trial,  have  all  been  found  in  plaintiff's 
favor  by  the  Court  below  in  its  opinion  and  decree 
(235  Fed.,  408;  Brief  Appendix  T,  p.  141,  and  Ap- 
pendix II,  p.  153). 

In  addition,  the  same  facts  on  the  same  record,  in  a 
separate  proceeding  between  plaintiff,  defendant 
Southern  Koke  Company,  Ltd.,  and  J.  C.  Mayfield, 
who  is  the  alleged  source  of  all  the  pretended  rights 
of  all  the  defendants  here,  to  the  subject  matter  of  this 
controversy,  have  been  independently  found  in  plain- 


tiff's  favor,  after  full  argument  and  consideration  by 
the  District  Court  for  the  Southern  District  of  Louisi- 
ana.    (Brief  Appendix  II,  p.  156.) 

The  same  facts,  with  respect  to  the  misuse  of  the 
abbreviation  Koke  of  plaintiff's  trade-mark  Coca  Cola, 
have  also  been  found,  after  full  examination  and  con- 
sideration, in  plaintiff's  favor  by  the  two  tribunals  of 
the  Patent  Office  in  a  proceeding  between  the  plaintiff 
and  defendant  Koke  Company  of  America  upon  the 
same  record  before  this  court  (only  a  portion,  how- 
ever, of  its  testimony  was  printed  by  the  Koke  Com- 
pany of  America).  The  Koke  Company  appealed  to 
the  Court  of  Appeals  of  the  District  of  Columbia. 
This  case  is  now  finally  disposed  of  by  the  action  of 
the  Court  in  dismissing  the  appeal. 

Four  different  tribunals,  therefore,  upon  the  record 
here  before  the  Court,  after  independent  investigation, 
have  come  to  the  same  conclusion  on  matters  of  fact. 

This  is  a  proper  case  for  the  application  of  the  rule 
announced  by  the  Supreme  Court  in  Adamson  v.  Gil- 
liland,  242  U.  S.,  350,  353,  and  by  this  Court  in  Cen- 
tral California  Canner-ies  Co.  v.  Dunkley  Co.,  247 
Fed.,  790,  794. 

The  attack  on  the  validity  of  plaintiff's  trade-mark 
Coca  Cola  involves  only  a  question  of  fact,  for  the 
alleged  invalidity  is  predicated  on  its  asserted  decep- 
tiveness.  The  Court  below  found  the  trade-mark  valid 
and    overruled    defendants'    contentions    as    not   estab- 


lished  by  the  evidence,  a  good  portion  of  which,  on 
defendants'  behalf,  was  heard  in  open  court. 

This  same  conclusion,  on  the  same  record,  was 
reached  by  the  District  Court  in  Louisiana. 

The  Circuit  Court  of  Appeals  of  the  Sixth  Circuit 
overruled  the  same  contentions  made  here  and  held 
Coca  Cola  to  be  a  valid  trade-mark  and  not  deceptive 
in  Coca  Cola  Co.  v.  Nashville  Syrup  Co.,  200  Fed., 
107;  215  Fed.,  942. 

The  validity  of  plaintiff's  trade-mark  was  again 
sustained  by  the  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit  in  Coca  Cola  Co.  v.  Bennett,  238  Fed., 

Numerous  Districts  Courts  have  come  to  the  same 
conclusion.  (See  original  Brief  38  and  page  13  of 
this  brief.) 

The  name  Coca  Cola  has  also  been  registered  as  a 
trade-mark  under  the  two  Federal  Trade-Mark  Stat- 
utes and  under  their  terms  is  prima  facie  valid. 

The  defendants,  therefore,  on  these  questions  of  fact 
must,  it  seems  to  us,  urge  something  more  than  mere 
dissent. 

INACCURACIES    IN    DEFENDANTS'   BRIEF. 

There  are  a  number  of  inaccuracies  in  defendants' 
brief.  Attention  can  be  called  specifically  only  to  a 
few.    On  page  15  it  is  said: 

"After  plaintiff  had  taken  all  of  its  testimony  in 
chief,    and    after    defendants    had    begun    to    take 


their    testimony,    plaintiff    applied    for    leave    to 
amend  its  bill"   (Rec,  112). 

The  facts  are  shown  in  the  record  at  pages  142  and 
150.  The  amendment  was  prepared  and  served  on 
counsel  the  day  after  plaintiff  began  taking  evidence 
(July  28,  1914).  Formal  motion  for  leave  to  amend 
was  made  on  August  17,  19 14,  and  granted  on  Feb- 
ruary 17,  1915.  (Rec,  153.)  The  statement  that 
plaintiff  asked  leave  to  amend  because  it  "was  sur- 
prised by  the  testimony  of  its  own  witnesses"  (Brief, 
18)  and  repeated  on  page  19,  is  an  utterly  gratuitous 
assumption  not  borne  out  by  the  facts.  There  is  a 
significant  absence  of  any  reference  to  any  page  of  the 
record  as  supporting  either  this  assertion  or  the  fur- 
ther statement  that  "witnesses'  written  statements 
were  read  into  the  record  verbatim  as  testimony." 
There  would  be  no  objection  to  such  practice,  even  if 
the  statement  were  true.  (Samuel  v.  Hostetter,  118 
Fed.,  257,  259.)  Granting  plaintiff  leave  to  amend  is 
assigned  as  error  by  defendants. 

The  allowance  of  such  an  amendment  is  a  matter 
of  course  under  Equity  Rules  19  and  28,  and  being 
the  discretionary  act  of  the  Court  below,  is  not  re- 
viewable on  appeal. 

SUcer   V.    Bank    of   Pittsburg,    16    How.,    571, 

578; 

Kennon  v.  Gilmer,  131  U.  S.,  22; 

McFaul  V.  Ramsey,  20  How.   (61  U.  S.),  523; 

Kerr  v.   Clampitt,  95  U.   S.,   188; 


Railway  Co.  v.  Heck,  102  U.  S.,   120; 
Roemer  v.  Bernheim,  132  U.  S.,   103; 
Fitzgerald  v.  Fitzgerald,  137  U.  S.,  98; 
Milwaukee  &  Minnesota  R.  R.  Co.  v.  Sautter, 

154  U.  S.,  540; 
Credits  Commutation  Co.  v.  United  States,  177 

U.  S.,  311; 
Williams  v.   Cable,  219  Fed.,  663; 
4  Corpus  Juris,  796-799; 
Moore   V.    Thompson,    138    Cal.,    23;    70    Pac, 

930; 
Scholle  V.  Finnell,  167  Cal.,  90;   138  Pac,  746, 

751- 

On  page  44  the  statement,  concerning  Judge  Foster's 
disposition  of  the  case  against  the  defendant,  Southern 
Koke  Co.  Ltd.,  at  New  Orleans,  is  erroneous.  The 
inference  sought  to  be  conveyed  is  that  Judge  Foster 
entered  merely  a  pro  forma  order.  The  case  was  set 
for  trial  on  the  motion  of  defendants'  counsel  and  was 
vigorously  argued,  fully  briefed,  and  decided  inde- 
pendently by  the  Court  on  its  merits.  There  was  no 
understanding  that  the  decree  against  defendants  there 
was  to  remain  interlocutory  pending  the  decision  of 
this  Court.  The  case  now  stands  awaiting  an  account- 
ing of  damages  from  the  defendants.  The  decree  is 
printed  as  Appendix  III  to  original  brief  (p.  156). 

On  page  44,  a  quotation  of  a  single  paragraph  from 
the  Commissioner  of  Patents'  opinion  is  given,  which, 
without  the  context,  is  misleading.     The  whole  opin- 


ion  is  printed  in  Appendix  V  to  the  original  brief 
(p.  i8o),  where,  what  the  Commissioner  did  find,  ap- 
pears. 

Coca  Cola  Company  v.  Henry  A.  Rucker  was  a 
suit  brought  by  plaintifif  about  1902  to  recover  pay- 
ments of  taxes  under  the  Spanish  War  Revenue  Act  of 
1898,  which  were  levied  on  the  claim  that  Coca  Cola 
was  a  patent  medicine.  It  was  held  (117  Fed.,  1006; 
56  C.  C.  A.,  248,  and  125  Fed.,  1004)  that  Coca  Cola 
was  not  so  taxable. 

A  printed  transcript  of  the  record  in  this  case  was 
offered  in  evidence  by  defendants  at  the  trial  below 
(Rec,  2501).  It  was  objected  to  and  the  objection 
was  sustained  by  the  Court  (Rec,  2501).  No  error  is 
assigned  to  this  action  of  the  District  Court,  as  re- 
quired by  Rule  11,  and  it  is  not  mentioned  in  the 
specifications  of  error  in  the  brief,  as  required  by 
Rule  24-2-b.  (Doe  v.  Waterloo  Mining  Co.,  70 
Fed.,   455;    Connell  v.   Diederichsen,    213    Fed.,   737, 

740.) 

The  copious  quotations  in  defendants'  brief  from 
what  counsel  calls  the  ''Rucker  record"  are,  therefore, 
somewhat  surprising  and  are  manifestly  improper. 

Extended  quotations  from  the  "Rucker  record"  are 
printed  on  the  following  pages  of  defendants'  brief: 
118,  120,  125,  144,  152,  154,  155,  156,  157,  158,  159, 
160,  161,  167,  168,  169,  170,  171,  172,  173,  174,  i75» 
176,  177,  178,  179,  180,  181,  182,  183,  184,  185,  187, 
197,  198,  199,  200,  201,  206,  224,  226,  227. 

Other  extended  quotations,  which  are  not  found  in 


the  record  in  this  case,  appear  on  pages  113,  114,  115, 
116,  118,  119,  120,  121,  122,  123,  124,  126,  127,  128, 
129,  133,  134,  136,  137,  i4<^,  147,  169,  170,  171,  184, 
204,  256,  257.  These  are  alleged  quotations  from 
scientific  books  and  dictionaries  not  in  evidence.  The 
purported  quotations  from  testimony  of  Kent  and 
Closter,  138,  139,  140,  201,  and  Robinson,  173,  are 
from  a  Patent  Office  Interference  disposed  of  twenty- 
five  years  ago.  The  testimony  was  not  given  in  this 
case.  The  quotations  from  the  testimony  of  Fuller, 
on  pages  183,  210  (last  paragraph),  and  on  pages  211, 
225,  226,  229,  230,  231,  245,  249,  250,  are  from  his 
testimony  in  U.  S.  v.  40  Bbls.  &  20  Kegs  of  Coca 
Cola. 

The  purported  quotation  from  Asa  G.  Candler,  p. 
187,  is  from  the  testimony  of  John  D.  Fletcher,  and  is 
a  quotation  not  from  testimony  given  here,  but  from 
an  affidavit  in  Coca  Cola  Co.  v.  Nashville  Syrup  Co. 

In  all,  about  fifty-five  pages  of  defendants'  brief  are 
thus  made  up.  The  contention,  which  will  be  discussed 
later,  that  plaintiff  does  not  come  into  court  with  clean 
hands,  seems  to  be  based  largely  on  this  matter  which 
is  outside  the  record  in  this  case. 

No  record  pages  are  cited  as  authority  for  the  state- 
ments under  the  caption,  "The  Rule  Applied,"  on 
page  46,  and  following  of  defendants'  brief.  Possibly 
the  Rucker  record  or  some  other  extraneous  docu- 
ment purports  to  be  their  source.  There  certainly  is 
nothing  in  the  record  in  this  case  which  could  serve 
as  a  basis  for  these  assertions. 
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RES  JUDICATA. 

With  respect  to  the  misuse  of  the  abbreviation  Koke 
of  plaintifif's  trade-mark  Coca-Cola  in  a  proceeding 
brought  by  this  plaintifif  against  the  defendant  Koke 
Company  of  America  in  the  Patent  Office  under  Sec- 
tion 6  of  the  Act  of  February  20,  1905,  on  the  same 
testimony  here  before  the  court  (but  not  all  printed 
by  the  defendant)  and  raising  the  same  issue,  the  Ex- 
aminer of  Interferences  held  for  plaintiff,  refused  the 
registration  applied  for  by  the  Koke  Company,  hold- 
ing that  it  had  no  right  either  to  register  or  use  the 
word  Koke  because  it  was  an  unlawful  attempt  to 
appropriate  a  nick-name  long  used  by  the  public  to 
designate  Coca-Cola.  This  decision  was  affirmed  by 
the  Commissioner  of  Patents  and  on  January  5,  1918, 
the  appeal,  taken  by  the  Koke  Company  to  the  Court 
of  Appeals  of  the  District  of  Columbia,  was  dismissed 
on  the  Court's  motion  for  non-compliance  with  the 
rules  relating  to  printing.  These  decisions  are  printed 
as  appendices  IV  and  V  to  the  original  brief  for 
the  plaintiff.  The  decision  thereupon  became  final  and 
the  controversy,  as  far  as  it  concerns  the  word  Koke, 
was  concluded. 

All  the  elements  of  Res  Judicata  exist. 

The  parties  are  the  same,  the  controversy  is  the 
same,  the  facts  are  the  same.  This  matter  was  duly 
called  to  the  Court's  attention  in  a  petition  filed  by 


appellee  on  May  7,  1918,  following  the  practice  sanc- 
tioned by  the  Supreme  Court  in 

The   Hart   Steel   Co.   v.    The   Railroad  Supply 
Co.,  244  U.  S.,  294. 

As  was  said  by  Mr.  Justice  Harlan  in  Southern  Pa- 
cific R.  R.  V.  United  States,  168  U.  S.,   i,  48: 

"The  general  principle  announced  in  numerous 
cases  is  that  a  right,  question  or  fact  distinctly  put 
in  issue  and  directly  determined  by  a  court  of  com- 
petent jurisdiction,  as  ground  of  recovery,  cannot 
be  disputed  in  a  subsequent  suit  between  the  same 
parties  or  their  privies;  and  even  if  the  second  suit 
is  for  a  different  cause  of  action,  the  right,  question 
or  fact  once  so  determined  must,  as  between  the 
same  parties  or  their  privies,  be  taken  as  conclu- 
sively established,  so  long  as  the  judgment  in  the 
first  suit  remains  unmodified.  This  general  rule  is 
demanded  by  the  very  object  for  which  civil  courts 
have  been  established,  which  is  to  secure  the  peace 
and  repose  of  society  by  the  settlement  of  matters 
capable  of  judicial  determination.  Its  enforce- 
ment is  essential  to  the  maintenance  of  social  or- 
der; for,  the  aid  of  judicial  tribunals  would  not  be 
invoked,  for  the  vindication  of  rights  of  person 
and  property,  if,  as  between  parties  and  their 
privies,  conclusiveness  did  not  attend  the  judg- 
ments of  such  tribunals  in  respect  of  all  matters 
properly  put  in  issue  and  actually  determined  by 
them. 

"Among  the  cases  in  this  court  that  illustrate  the 
general  rule  are  Hopkins  v.  Lee,  6  Wheat.,  109, 
113;  Smith  V.  Kernochen,  7  How.,  198,  216; 
Thompson  v.  Roberts,  24  How.,  233,  240;  Wash- 
ington, Alexandria  &  Georgetown  Steam  Packet 
Co.  V.  Sickles,  24  How.,  233^  340>  34^,  343;  ^m-^- 


10 

sell  V.  Place,  94  U.  S.,  606,  608;  Cromwell  v.  Sac 
County,  94  U.  S.,  351;  Campbell  v.  Rankin,  99 
U.  S.,  261  ;  Lumber  Co.  v.  Buchtel,  loi  U.  S.,  638; 
Bissell  V.  Spring  Valley  Township,  124  U.  S.,  225, 
230;  and  Johnson  Co.  v.  Wharton,  152  U.  S.,  252." 

It  is  a  well-established  rule  that  a  decree  by  a  court 
of  competent  jurisdiction  concludes  the  parties  and 
their  privies  in  a  subsequent  suit  as  to  all  questions  of 
law  or  fact  which  were  necessarily  litigated  and  deter- 
mined. 

Cromwell  v.   County  of  Sac,  94  U.   S.,   351; 
Johnson   Co.  v.   Wharton,   152  U.   S.,   252,   258; 
D'Arcy  V.   Staples   &  Hanford   Co.,    161    Fed., 

733- 

These  rules  apply  in  trade-mark  and  unfair  com- 
petition cases.     (38  Cyc,  907.) 

The  demands  and  subject-matter  in  this  case,  in  so 
far  as  concerns  the  abbreviation  Koke  of  plaintiff's 
trade  name  Coca-Cola,  are  identical  with  those  in 
the  Patent  Office  proceedings.  As  was  said  by  Mr. 
Justice  Story  in  Lawrence  v.  Vernon,  3  Sumn.,  20; 
Fed.  Cas.,  8146,  and  cited  with  approval  in  Empire 
Nail  Co.  V.  American  Solid  Leather  Button  Co.,  71 
Fed.,  588,  the  test  is  "whether  the  same  evidence  will 
support  both  actions." 

And  in  these  cases  by  stipulation  and  order  the  evi- 
dence is  in  fact  the  same. 

The  principle  here  contended  for  as  to  the  finality 
of  the  decision  of  the  Patent  Office  is  in  accord  not 


II 

only  with  the  well-established  doctrine  with  regard 
to  the  findings  of  the  Interstate  Commerce  Commis- 
sion, but  also  with  regard  to  the  findings  of  other 
administrative  officers  of  the  Government. 

Maxwell  Land  Grant  Case,  121   U.  S.,  325. 

The  acts  and  decisions  of  administrative  officers  in 
the  discretion  delegated  by  Congress  have  been  held 
to  be  conclusive.  In  Butterfield  v.  Stranhan,  192  U.  S., 
470,  the  decision  of  the  Secretary  of  the  Treasury  as 
to  the  Standard  of  teas  to  be  imported  was  held  to  be 
not  subject  to  judicial  review.  In  the  bridge  cases, 
Union  Bridge  Co.  v.  U.  S.,  204  U.  S.,  364;  Monon- 
gahela  Bridge  Co.  v.  U.  S.,  216  U.  S.,  177;  Hannibal 
Bridge  Co.  v.  U.  S.,  221  U.  S.,  194,  it  was  held  that 
the  decision  of  the  Secretary  of  War  as  to  the  reason- 
ableness or  unreasonableness  of  the  obstruction  of  nav- 
igation was  conclusive  on  the  courts  in  the  absence  of 
proof  that  the  Secretary  had  acted  in  an  arbitrary  or 
unreasonable  manner. 

THE  DEFENSE  OF  UNCLEAN  HANDS. 

Defendants  in  the  brief  filed  in  their  behalf  seem 
studiously  to  avoid  reference  to  the  facts  in  this  case, 
but  spend  the  first  two  hundred  and  ninety-one  pages 
in  a  labored  discussion  of  asserted  unclean  hands  on 
the  part  of  complainant,  accompanied  with  copious 
quotations  from  certain  old  advertisements,  not  issued 
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since  about  1902/  and  what  is  called  the  Rucker  rec- 
ord— not  the  record  in  this  case.  The  relevancy  of 
either  is  not  apparent.  The  so-called  Rucker  record 
purports  to  be  a  transcript  of  testimony  taken  in  a 
revenue  case  sixteen  years  ago,  offered  in  the  court 
below,  excluded  and  no  error  assigned.  (Rec.  2501). 
The  advertisements,  innocent  in  themselves,  were  dis- 
continued over  fifteen  years  ago.  Defendants'  infringe- 
ment complained  of  in  this  case  began  in   1909. 

COCA-COLA  IS  A  VALID  TRADE-MARK  AND  NOT  DECEPTIVE 
AND  THE  PRODUCT  IS  A  HARMLESS  DRINK. 

The  name  "Coca-Cola''  is  then  asserted  by  defend- 
ants to  be  a  misdescription  of  plaintiff's  product. 
The  short  answer  to  this  is  that  Coca-Cola  is  an  arbi- 
trary name  and  is  not  a  description  at  all.  It  is  a  reg- 
istered trade  mark  under  the  Federal  Law,  uncan- 
celled and  unattacked.  It  has  repeatedly  been  held  a 
valid  trade-mark  by  the  courts. 


1  The  defense   of   unclean   hands   cannot  be   predicated  upon   state- 
ments discontinued  prior  to  suit. 

Moxie  Co.  vs.  Modox,  153  Fed.  487,  489;  162  Fed.  649. 
Johnson    &  Johnson   v.    Seabury,   61    Atl.    5;   69   N.   J.   Eq.   696; 

67  Atl.  36;  71  N.  J.   Eq.  750. 
Symonds  v.  Jones,  82  Me.  202;  19  Atl.  820,  823. 
Siegert  v.   Gandom,   149  Fed.  100. 
Peoria  Gas  &  Electric  Co.  vs.  Peoria,  200  U.  S.  48. 
Employing  Printers   Club  v.   Dr.   Blosser   Co.,   122  Ga.   509;   50 

S.  E.  353;  69  L.  R.  A.  90. 
Clark  Thread  Co.  v.  Armitage,  67   Fed.  896,  899. 
Pillsbury  V.  Pillsbury,  64  Fed.  841,  850. 
Broder  v.  Zeno  Mauvais  Music  Co.,  88  Fed.  74,  79. 
Beecham  v.  Jacobs,  159  Fed.  129,  131;  221  U.  S.  263. 
Keeley  v.   Hargreaves,  236  111.  316;  86  N.    E.   132. 
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Coca-Cola    Co.    v.    Nashville   Syrup    Co.,    200 

Fed.,  107;  215  Fed.,  942; 
Coca-Cola  Co.  v.  Bennett,  238  Fed.,  513; 
Coca-Cola  Co.  v.  Butler,  229  Fed.,  224; 
Coca-Cola    Co.    v.    Duberstein,    U.   S.   D.   C, 

Southern  District  Ohio,  March  19,  1918  (not 

yet  reported)  ; 
Coca-Cola  Co.  v.  Gay-Ola  Co.,  200  Fed.,  720; 

21 1  Fed.,  942; 
Coca-Cola   Co.  v.  American  Druggists  Syndi- 
cate, 200  Fed.,  107; 
Coca-Cola  Co.  v.  Deacon  Brown  Bottling  Co., 

200  Fed.,  105; 
Coca-Cola  Co.  v.  Virginia  Syrup  Co.,  3  Trade 

Mark  Reporter,   125. 

Counsel's  discussion  of  the  alleged  unclean  hands  by 
reason  of  the  asserted  fact  that  the  word  Coca-Cola  is 
deceptive  is  nothing  but  a  tedious  repetition  of  what 
has  been  urged  in  other  cases  involving  this  mark  and 
invariably  dismissed  as  of  no  consequence. 

Coca-Cola    Co.    v.    Nashville    Syrup    Co.,    200 

Fed.,  153;  215  Fed.  527; 
Coca-Cola  Co.  v.  Gay-Ola  Co.,  200  Fed.,  720; 

21 1  Fed.,  942. 

The  difficulty  with  the  unclean  hands  defense  is  that 
what  it  is  sought  to  be  based  upon  is  not  true  as  a 
matter  of  fact,  and  was  so  found  from  the  evidence  by 
the  Court  below  (Rec,  239). 
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It  is  intimated  that  there  is  cocaine  in  Coca-Cola. 
This  is  not  true.  Coca-Cola  does  not  contain  any 
cocaine.  Charles  E.  Caspari  (Rec,  902),  John  A. 
Wesener  (Rec,  923).  In  the  proceedings  brought  by 
the  Government  under  the  Food  Act,  U.  S.  v.  40 
Barrels  and  20  Kegs  of  Coca-Cola  (241  U.  S.,  265), 
it  was  not  even  asserted  that  Coca-Cola  had  any  co- 
caine in  it. 

It  is  then  insinuated  that  the  name  "Coca-Cola"  is 
misleading.  It  is  not  deceptive,  because  Coca-Cola 
does  in  fact  contain  extracts  derived  from  coca  leaves 
and  cola  nuts.  This  is  shown  by  the  testimony  not 
only  of  chemists,  who  detected  these  substances  on 
analysis  (H.  B.  Fuller,  Rec,  2360,  2361,  2369),  but 
the  testimony  of  chemists  and  others  who  have  actually 
seen  the  substances  extracted  from  the  cola  nut  and 
the  coca  leaves  put  in  the  product  in  the  course  of 
manufacture.  Charles  E.  Caspari  (Rec,  905),  John 
A.  Wesener  (Rec,  924),  C.  H.  Candler  (Rec,  444). 

It  is  then  asserted  that  even  if  present,  these  ex- 
tracts do  not  have  any  effect  on  the  product,  but  this 
contention  is  completely  negatived  by  the  proofs.  Dr. 
Fuller  says  (Rec,  2319)  :  "The  flavor  of  'Coca-Cola' 
syrup  is  not  the  flavor  of  any  one  thing.  It  is  a  very 
peculiar  blend  in  which  no  one  thing  sticks  out  more 
than  anything  else." 

Dr.  Caspari  says  (Rec,  914)  :  "That  is  what  you 
have  in  Coca-Cola.  You  have  a  blend  of  various  in- 
gredients, and  no  single  one  predominates." 


15 

Dr.  Wesener,  speaking  of  the  extractives  (Rec, 
929,  930)  :  "It  gives  character  to  the  drink  which 
without  it,  it  would  not  have."  And  Dr.  Fuller  says 
(Rec,  2368-9)  :  "It  would  unquestionably  act  as  a 
blend  and  the  blend  would  produce  the  very  pleasant 
flavor  that  Coca-Cola  has." 

Coca-Cola  is  not  a  medicine,  it  is  a  harmless  soda 
fountain  beverage.  People  drink  it  because  they  like 
its  taste.  This  taste  is  distinctive  and  is  a  blend  of 
many  flavors,  all  contributing  to  the  whole. 

Among  the  ingredients  in  Coca-Cola  are  extractives 
from  the  cola  nut  and  the  coca  leaf.  The  syrup  with 
these  extracts  has  a  taste  different  from  a  syrup  made 
without  them.     (Caspari,   Rec,  915;  Wesener,   Rec, 

929,  930)- 

Opposing   counsel    complain    that   these   extractives 

are  small  in  quantity.  As  stated  above,  this  product  is 
not  sold  as  a  medicine  (Coca-Cola  Co.  v.  Rucker,  125 
Fed.,  1004),  but  as  a  beverage,  an  acidulated  and 
flavored  syrup,  like  all  syrups,  composed  largely  of 
sugar,  containing  among  other  things  essential  oils, 
extractives  from  cola  nuts  and  coca  leaves  mixed  with 
carbonated  water  to  make  a  soda  fountain  drink. 
There  is  a  small  amount  of  cafifeine  in  Coca-Cola, 
less  than  in  tea  or  cofTfee.  It  is  not  injurious  to  health 
(Rec,  924).  There  is  no  testimony  the  other  way.  We 
do  not  understand  that  there  is  any  dispute  on  this 
point. 

Taste  is  a  subtle  thing.    Physiologists  and  psycholo- 
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gists  know  little  about  it.  Taste  is  a  thing  which  can- 
not be  disputed.  It  is  not  a  matter  to  be  determined 
by  a  quantitative  analysis.  Perfumes,  odors,  sauces, 
flavors,  like  mixtures  of  tobacco  and  blends  of  liquors, 
are  all  complex  combinations  of  many  ingredients. 
Any  variation  may  completely  alter  the  result.  Coca- 
Cola  has,  among  other  ingredients,  extractives  from 
cola  nuts  and  cola  leaves  in  it.  These  extractives,  what- 
ever their  quantity,  contribute  to  the  distinctive  flavor 
which  Coca-Cola  has  and  which  the  public  likes.  The 
name  is  truthful  in  its  suggestion,  if  it  can  be  said  to 
carry  any. 

THE  INCONSISTENCY  OF  THE  DEFENSES. 

In  this  case  the  defendants  have  been  driven  from 
one  defense  to  another.  The  defense  first  was  that 
Koke  and  Dope  were  defendants'  lawful  trade  marks 
and  that  their  use  was  earlier  than  as  nicknames  for 
Coca-Cola.  This  contention  was  clearly  fabricated 
and  when  this  little  journey  into  fiction  was  exposed 
and  condemned,  of  course  other  defenses  had  to  be 
found  or  defeat  acknowledged,  so  they  were  forth- 
coming. Then  it  was  urged  that  the  words  Koke 
and  Dope,  which  previously  defendants  claimed 
to  own  exclusively,  were  the  common  property  of 
evervone.  This  is  still  advanced,  but  is  subordinated 
to  the  defense  of  unclean  hands.  Having  unsuccess- 
fully experimented  with  fictitious  anticipation  and  the 
common  to  the  trade  defense,  defendants  seize  upon 
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the  doctrine  of  unclean  hands  as  an  afterthought,  at- 
tempt to  sustain  it  in  part  by  purported  extracts  from 
the  so-called  Rucker  record  which  was  excluded  be- 
low, and  by  multiplying  language  consume  291  pages 
in  the  citation  of  perfectly  sound,  but  utterly  inap- 
plicable, cases. 

We  have  in  this  case  the  edifying  spectacle  of  a 
pirate  attacking  the  merit  of  the  very  product  he  imi- 
tates and  attempting  to  blacken  by  cries  of  unclean  the 
identical  good  will  he  is  using  his  best  endeavors  to 
steal. 

This  Court  effectually  disposed  of  such  a  contention 
in  Samuels  v.  Hostetter,  118  Fed.,  257,  where  Judge 

Gilbert  said  (260)  : 

I 

"The  argument  that  it  is  a  quack  medicine,  and 
that  it  is  injurious  to  the  human  system,  and  is  con- 
traindicated  for  some  of  the  ailments  which  it  pur- 
ports to  cure,  comes  with  ill  grace  from  those  who 
imitate  it  as  closely  as  they  may  without  possessing 
a  complete  knowledge  of  its  formula,  and  by  unfair 
trade  sell  the  simulated  articles  as  and  for  the 
genuine." 

COCA-COLA  IS  NOT  MISBRAXDED. 

Much  is  said  in  defendants'  brief  (p.  235)  as  to  the 
effect  of  the  decision  in  United  States  v.  Forty  Barrels 
and  Ticenty  Kegs  of  Coca-Cola,  191  Fed.,  431  ;  241 
U.  S.,  265,  and  it  is  insisted  that  the  decision  of  the 
Supreme  Court  is  conclusive  against  the  validity  of 
the  registered  trade  mark  Coca-Cola   and  establishes 
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the  fact  of  adulteration  and  misbranding  of  Coca- 
Cola  so  as  to  prevent  protection  of  that  term  as  a 
trade  mark  or  against  the  assaults  of  unfair  competi- 
tion. The  lower  court  (191  Fed.,  431)  held  that  caf- 
feine was  an  element  always  present  in  Coca-Cola  and 
hence  was  not  an  added  ingredient  within  the  meaning 
of  the  Food  and  Drugs  Act  (191  Fed.,  436).  The 
lower  court  did  not  pass  upon  or  permit  the  jury  to 
pass  upon  the  questions  as  to  whether  the  name  Coca- 
Cola  suggested  and  represented  the  presence  of  coca 
or  whether  there  was  cola  or  whether  caffeine  was  a 
deleterious  or  poisonous  ingredient.  The  Supreme 
Court  disagreed  with  the  lower  court  and  held  that 
caffeine  was  an  added  ingredient,  but  did  not  pass  or 
attempt  to  pass  upon  the  question  whether  it  was  a 
poisonous  or  deleterious  ingredient,  which  rendered 
the  article  injurious  to  health,  but  held  that  as  there 
was  a  decided  conflict  of  competent  testimony  on  the 
latter  question,  it  was  a  question  of  fact  for  the  jury 
(241  U.  S.,  285).  The  Court  did  not  decide  whether 
there  was  present  in  Coca-Cola  derivatives  of  coca 
and  cola,  but  said  there  was  conflicting  evidence  on 
that  point  (285). 

In  passing  upon  the  question  of  what  is  a  distinctive 
name  under  the  Food  and  Drugs  Act,  it  was  held  that 
coca  and  cola  were  not  distinctive  within  the  meaning 
of  that  Act.  The  Court  did  not  pass  or  attempt  to  pass 
upon  the  question  of  whether  Coca-Cola  was  or  was 
not  a  valid  trade  mark  and  did  not  decide  that  the 
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name  Coca-Cola  could  not  be  registered  as  a  trade 
mark  under  the  ten  year  clause  of  the  Federal  Trade 
Mark  Act.  Certainly  the  Food  and  Drugs  Act  did  not 
attempt  to  repeal  and  cannot  be  construed  as  repealing 
the  Federal  Trade  Mark  Registration  Act  of  February 
20,  1905,  or  the  prior  registration  acts. 

After  the  decision  of  the  Supreme  Court  in  United 
States  V.  Coca-Cola  Co.,  241  U.  S.,  265,  the  litigation 
was  settled  by  agreement  of  parties  and  a  decree  en- 
tered, which  expressly  provides  that  it  shall  not  be 
applicable  or  adversely  employed  in  any  other  litiga- 
tion in  which  the  Coca-Cola  Co.  is  interested.  A  cer- 
tified copy  of  this  decree  is  annexed  to  the  petition  of 
the  Coca-Cola  Company  filed  by  leave  of  this  court  on 
May  7,  1918.  That  this  was  proper  for  the  protec- 
tion of  the  plaintiff's  trade  mark  rights  in  Coca-Cola 
is  clear  from  the  decisions  in  United  States  v.  Ameri- 
can Tobacco  Co.,  164  Fed.,  700;  221  U.  S.,  106,  153; 
191  Fed.,  371,  418,  420,  423,  425,  etc.,  where  trade 
marks  and  brands  acquired  for  the  purpose  of  or  dur- 
ing an  unlawful  monopoly  were  recognized  and  pro- 
tected as  property. 

The  contention  that  Coca-Cola  is  adulterated  (Br., 
p.  290)  needs  no  consideration.  It  is  simply  a  varia- 
tion of  the  asserted  unclean  hands.  Advertisements 
discontinued  many  years  before  the  filing  of  this 
bill  are  cited.  This  assertion  is  predicated  on  the 
same  false  premise,  viz.,  that  there  is  no  cola  in 
Coca-Cola.     Then    it   is    asserted    that    since    all    the 
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cocaine  is  taken  out  of  the  coca  leaves  which  are 
used  in  Coca-Cola,  that  a  valuable  ingredient  is  ab- 
stracted and  hence,  the  conclusion  is  drawn  that  Coca- 
Cola  is  adulterated  under  Section  7  of  the  Food  and 
Drugs  Act.  This,  like  much  that  precedes  it,  is  based 
on  counsel's  unwillingness  or  inability  to  perceive  that 
the  name  Coca-Cola  is  a  trade  mark  for  a  soda  foun- 
tain drink,  not  the  description  of  a  medicine.  The 
name  Coca-Cola  means  nothing  except  the  particular 
product  sold  by  the  plaintifif.  By  constant  use  and 
association,  it  means  that  thing.  It  identifies  a  spe- 
cific article  of  wide  sale  and  popularity. 

It  is  familiar  doctrine  that  where  a  statute  creates 
a  new  ofifense  and  denounces  the  penalty,  or  gives  a 
new  right  and  declares  the  remedy,  the  punishment 
or  remedy  can  be  only  that  which  the  statute  pre- 
scribes. There  is  neither  a  statute  nor  any  principle  of 
common  law  which  would  make  misbranding  or  adul- 
teration or  even  a  clear,  conclusive  and  final  adjudi- 
cation between  the  United  States  and  the  Coca-Cola 
Co.  of  technical  misbranding  an  obstacle  to  the  pro- 
tection of  established  trade  and  property  rights  in 
the  word  Coca-Cola. 

Ford  Motor  Co.  v.  Boone,  244  Fed.,  335; 
Biirnhisel  v.  Firman,  22  Wall.,  170; 
Barnet  v.  National  Bank,  98  U.  S.,  555,  559; 
Gates  V.  National  Bank,  100  U.  S.,  239,  250; 
Stephens  v.  Monongahela  Bank,  in  U.  S.,  197; 
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Walker  ^  Co.  v.   Globe  Newspaper  Co.,   130 

Fed.,  594;  140  Fed.,  305;  210  U.  S.  356,  362; 

Galveston  Ry.  Co.  v.  Wallace,  223  U.  S.,  481, 

490; 
Wilder  Mfg.    Co.   v.    Corn   Products   Co.,  236 

U.  S.,  165; 
Coca-Cola  Co.  v.  Bennett,  238  Fed.,  513,  518; 
Mich.  Central  R.  R.  Co.  v.  Vreeland,  227  U.  S., 

59,  67; 
*S/.   Louis,   Iron   Mountain    &  So.   Ry.    Co.    v. 

Craft,  237  U.  S.,  648,  655. 

The  adjudication,  if  there  was  any,  in  United  States 
V.  Coca-Cola  Co.,  241  U.  S.,  265,  is  entirely  collateral 
and  inapplicable  to  the  present  proceedings. 

Northivestern  Milling  Co.  v.  Callam  &  Sons, 
177  Fed.,  786,  788; 

Independent  Baking  Powder  Co.  v.  Boorman, 
130  Fed.,  726,  728; 

W eyman-Bruton  Co.  v.  Old  Indian  Snuff  Mills, 
197  Fed.,   1015; 

Lafayette  Bridge  Co.  v.  City  of  Streator,  105 
Fed.,  729,  731; 

General  Elec.  Co.  v.  Wise,  119  Fed.,  922,  924; 

National  Distilling  Co.  v.  Cream  City  Import- 
ing Co.,  86  Wis.,  352;  56  N.  W.,  864; 

Coca-Cola  Co.  v.  Gay-Ola  Co.,  200  Fed.,  720, 

724; 
Coca-Cola  Co.  v.  Bennett,  238  Fed.,  513. 
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As  to  the  inapplicability  of  the  doctrine  of  unclean 
hands  see: 

Siegert  v.  Gandolfi,  149  Fed.,  100,  103; 

Dr.  Peter  Fahrney  &'  Sons  Co.  v.  Ruminer,  1 153 

Fed.,  735,  727  \ 
Wells  &  Richardson  Co.  v.  Abraham,  146  Fed., 

190,  197; 
Rectanus  Co.  v.   United  Drug  Co.,  226  Fed., 

545,  548. 

THE  ALLEGED   VIOLATION   OF  THE   TRUST  LAWS   IS   NOT 
ESTABLISHED  AND   IS   IRRELEVANT. 

The  charge  in  the  amended  answer,  and  urged  in 
the  argument,  concerning  what  counsel  call,  with 
much  elocution,  "plaintifif's  vicious  unfair  competi- 
tion" against  the  Koke  Companies  and  the  alleged 
oppression  of  dealers  in  Koke,  is  probably  not  in- 
tended to  be  taken  seriously.  The  contracts  referred 
to  at  the  argument  where  it  was  charged  that  plaintiff 
constrained  dealers  to  agree  not  to  handle  any  prod- 
uct which  would  be  used  as  a  substitute  for  Coca- 
Cola,  are  all  predicated  on  the  fact,  proved  in  each 
case  and  confessed  in  the  contract  itself  by  the  dealer, 
that  he  had  been  guilty  of  passing  off  a  substitute 
as  and  for  Coca-Cola. 

In   addition   to  Van  Winkle,   the   Secretary  of  the 
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Koke  Company  of  Texas,'  a  considerable  number  of 
other  witnesses  were  called  and  examined  on  this  sub- 
ject. They  were  also  cross-examined  and  many  were 
forced  to  admit  that  Koke  is  a  well  recognized  abbre- 
viation of  the  name  Coca-Cola.  For  example,  Cul- 
breath  (Rec,  1703-4)  states  it  as  a  matter  of  common 
knowledge  that  in  Texas,  Koke  is  a  common  nick- 
name for  Coca-Cola.  Substitution  of  Koke  for  Coca- 
Cola  and  suggestions  of  passing  oflf  by  defendants' 
salesmen  and  "the  public  will  not  know  the  differ- 
ence,'' also  were  admitted. 

It  is  evident  that  the  Coca-Cola  Company's  efforts 
to  stop  the  dishonest  assaults  on  its  business  by  the 
practices  of  fraudulent  traders  is  not  only  legitimate 
but  praiseworthy.  It  is  denied,  however,  that  its 
actions,  in  this  respect,  are  a  defense  to  this  suit. 

These,  like  the  defense  attempted  to  be  predicated 
on  the  alleged  violation  of  the  Harrison  anti-narcotic 
law,  the  Food  and  Drugs  Act,  the  Sherman  and 
Clayton  Acts,  are  not  sustained  by  the  evidence  but, 
if  established,  are  irrelevant  under  all  the  authorities. 
(Ford  Motor  Co.  v.  Boone,  244  Fed.,  335.) 

The  alleged  violation  of  the  Anti-Trust  Acts  was 
raised    against    The    Coca-Cola    Company    and    held, 


'  Attention  is  invited  to  Defendant's  Exhibit  214  produced  by 
this  witness,  where  John  Schaap  &  Sons  wrote  the  defendant  Koke 
Company  of  Texas  about  a  visit  of  a  Coca-Cola  salesman  to  a 
dealer  who  evidently  had  been  passing  off  Koke  on  calls  for  Coca- 
Cola.  This  dealer  stated  that  he  was  going  to  resume  handling 
Koke.  'I  told  him,"  says  the  correspondent,  "that  he  must  not 
sell  It  as  Coca-Cola  but  as  Koke.  He  was  confident  that  he  could 
do  this. 
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even  if  established,  not  to  be  a  defense  in  Coca-Cola 
Co.  V.  Bennett,  238  Fed.,  513,  in  Coca-Cola  Co.  v. 
Butler,  229  Fed.,  224,  and  Coca-Cola  Co.  v.  Gay-Ola 
Co.,  200  Fed.,  720,  724,  following  the  rule  laid  down 
by  Judge  Morrow  in  Insurance  Co.  v.  Clunie,  88 
Fed.,  160,  170. 
To  the  same  effect  are: 

Wilder  v.   Corn  Products  Co.,  236  U.  S.,   165; 
Insurance  Oil  Tank  Co.  v.  Scott,  33  La.  Ann., 

946; 
Milling  Co.  V.  Callam,  ijy  Fed.,  786; 
Baking  Powder  Co.  v.  Boorman,  130  Fed.,  726; 
W  eyman-Bruton     Co.     v.     Old    Indian     Snuff 

Mills,   197  Fed.,    1015; 
Broun  Saddle  Co.  v.   Troxel,  98   Fed.,  620; 
Bonnie  v.  Bonnie,   169  S.  W.,  871. 

PLAINTIFF'S    REGISTRATION    IS   VALID   AND   DEFENDANTS 

INFRINGE. 

It  was  contended  at  the  oral  argument  and  is  sug- 
gested in  defendants'  brief  that  the  Coca-Cola  Com- 
pany's registration  of  the  trade  mark  Coca-Cola,  under 
the  ten-year  proviso  of  the  Act  of  February  20,  1905, 
is  invalid  because  of  the  alleged  use  of  certain  other 
marks  for  similar  products  during  the  ten-year  period. 
The  marks,  alleged  to  have  been  used,  either  infringe 
plaintiff's  trade  mark  or  they  do  not.  If  they  do  not, 
the  contention  is  irrelevant.  There  is  no  pretense  that 
anyone   but   the    Coca-Cola    Company   has    used    the 
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name  Coca-Cola  during  the  ten-year  period  and  plain- 
tiff's registered  trade  mark  consists  of  the  name  Coca- 
Cola.  If  the  names  alleged  to  have  been  used  in- 
fringe Coca-Cola,  this  case  is  governed  by  Thaddeus 
Davids  Co.  v.  Davids,  233  U.  S.,  461.  Here  Mr.  Jus- 
tice Hughes  observed: 

I      ■' 

"We  need  not  stop  to  discuss  the  contention  that 
the  complainant's  use  had  not  been  exclusive  or 
that  the  mark  had  not  been  used  in  interstate  com- 
merce, or  the  further  defense  that  the  complainant 
should  be  denied  relief  because  it  had  deceived 
the  public.  It  is  enough  to  say  that  these  conten- 
tions were  without  adequate  support  in  the  evi- 
dence and  were  properlv  overruled  bv  the  Circuit 
Court." 

The  decree  of  the  Circuit  Court  of  Appeals  was 
reversed  and  that  of  the  Circuit  Court  affirmed. 

The  facts,  on  which  the  contention  was  based  that 
the  plaintiff  had  not  the  exclusive  use  of  the  mark 
during  the  period,  are  to  be  found  in  a  note  to  Judge 
Hough's  opinion  (190  Fed.,  285),  printed  in  i  T.  M. 
Rep.,  215-219: 

"Three  defenses  are  urged  that  will  merely  be 
noted : 

"ist.  It  is  said  that  complainant  has  long  so 
misled  the  public  in  respect  of  its  products  that  its 
trade  mark  is  not  deserving  of  protection  within 
such  cases  as  JVorden  v.  California  Fig  Syrup  Co., 
187  U.  S.,  282.  The  trade  mark  is  the  single  word 
'Davids.'  How  that  single  word  can  convey  or  be 
used  to  convey  any  false  impression  to  the  public 
is  difficult  to  see;  but  entirely  apart  from   this,   I 
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am  of  opinion  that  the  complaints  made  by  the 
defendants  are  without  merit  if  they  are  not  friv- 
olous, viz.,  that  'Electro-chemical  Writing  Fluid' 
is  not  prepared  by  any  electrical  process;  that 
'Oriental  Carmine  Ink'  does  not  come  from  the 
Orient,  and  is  not  based  on  extract  of  cochineal, 
and  that  'Silk  Filtered  Ink'  is  no  longer  silk  fil- 
tered, although  it  once  was. 

"2nd.  The  registration  of  complainant's  trade 
mark  is  said  to  be  invalid  because  complainant  and 
its  predecessors  had  not  had  exclusive  use  thereof 
for  the  statutory  period.  The  only  evidence  to 
support  this  contention  is  that  an  impostor  named 
Davis  sold  'Davis'  Inks'  to  people  who  thought 
they  were  buying  Davids'  ink.  The  exclusive  use 
of  a  trade  mark  means  rightfully  exclusive  use, 
and  is  not  disturbed  by  an  unsuccessful  effort  to 
steal  the  same,  nor  even  by  furtive  and  partial  suc- 
cess in  making  some  profit  out  of  the  attempted 
theft." 

It  is  then  reasserted  (Brief,  291)  that  the  name 
Coca-Cola  is  not  a  trade  mark.  Counsel  in  this  respect 
disregard  two  acts  of  Congress  under  which  Coca-Cola 
is  registered  as  a  trade  mark,  the  registrations  not 
attacked  and  sustained  in  this  very  proceeding  in  the 
Patent  Office,  and  three  decisions  of  Circuit  Courts  of 
Appeal  {Coca-Cola  Co.  v.  Gay-Ola  Co.,  200  Fed., 
720;  Coca-Cola  Co.  v.  Nashville  Syrup  Co.,  215  Fed., 
527;  Coca-Cola  Co.  v.  Bennett,  238  Fed.,  513),  and 
the  decisions  of  any  number  of  district  courts  which 
have  sustained  the  name  Coca-Cola  as  a  trade  mark. 
The  name  Coca-Cola  was,  when  it  was  first  adopted, 
an  entirely  new  compound  word,  but  under  the  Act  of 
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Congress  of  February  20,  1905,  under  which  it  is  regis- 
tered, it  is  of  no  consequence  if  it  were  descriptive, 
since  under  that  Act  descriptive  words  exclusively 
used  for  ten  years  prior  to  its  passage,  when  registered 
are  entitled  to  the  same  protection  as  other  trade  marks. 
(Davids  v.  Davids,  233  U.  S.,  461,  466;  Ross  man  v. 
Gamier,  211  Fed.,  403;  Manitou  Co.  v.  Schueler,  239 
Fed.,  593,  602;  Stark  v.  Stark,  248  Fed.,  154,  156). 

The  next  twenty  pages  of  defendants'  brief  are  con- 
sumed in  the  purely  academic  discussion  whether  or 
no  the  words  Koke  and  Dope  infringe  plaintifif's  trade 
mark  Coca-Cola.  It  is  perfectly  plain  that  Koke  is  a 
natural  and  inevitable  abbreviation  of  the  longer 
name,  but  this  record  shows  as  a  fact  that  the  words 
Koke  and  Dope  are  common  nicknames  used  by  the 
public  for  Coca-Cola,  that  they  are  fraudulently  used 
by  defendants  with  the  intention  of  passing  ofif  de- 
fendants' spurious  product  as  and  for  Coca-Cola  and 
that  the  use  of  these  nicknames  by  defendants  actually 
results  in  passing  ofif  and  deception.  It  makes  no  dif- 
ference whether  the  variety  of  fraud  which  this  record 
discloses  is  the  kind  technically  known  as  trade  mark 
infringement  or  some  other  kind.  Whatever  the  va- 
riety, it  is  fraud  and  all  that  plaintifif  asks  is  to  be 
protected  against  fraud. 

To  assert  that  Koke  is  not  a  mere  abbreviation  of 
Coca-Cola  is  flying  in  the  face  of  the  obvious.  It  is 
the  first  three  letters  of  the  word  Coca-Cola — C-o-c. 
This,  of  course,  is  pronounced  Coke.  Defendants'  mark 
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is  spelled  K-o-k-e,  but  its  pronunciation  is  precisely 
the  same  as  the  familiar  contraction  of  plaintiff's  trade 
mark.  That  Koke  is  merely  a  contraction  of  the  word 
Coca-Cola  is  a  necessary  and  obvious  conclusion,  even 
without  evidence  to  this  effect;  but  the  testimony  in 
this  case  shows  as  a  matter  of  fact  that  Koke  is  used 
by  the  public  as  an  abbreviation  of  Coca-Cola  and  is 
so  found  as  a  fact  by  the  court  below.  So,  there  is 
no  necessity  of  basing  the  conclusion  in  this  respect, 
even  on  an  obvious  fact.  As  far  as  the  word  Koke 
is  concerned,  defendants  have  plainly  appropriated 
an  essential  part  of  plaintiff's  trade  mark,  which  has 
resulted  in  deception. 

Saxlehner  v.  Eisner  &  Mendelson   Co.,   179  U.   S., 
19,  33.   Mr.  Justice  Brown  said: 

"It  is  not  necessary  to  constitute  an  infringement 
that  every  word  of  a  trade  mark  should  be  appro- 
priated. It  is  sufficient  that  enough  be  taken  to 
deceive  the  public  in  the  purchase  of  a  protected 
article.  It  was  said  bv  Vice  Chancellor  Shadwell, 
in  1857,  that  if  a  thing  contained  twenty-five  parts, 
and  one  only  was  taken,  such  imitation  would  be 
sufficient  to  contribute  to  a  deception,  and  the  law 
would  hold  those  responsible  who  had  contributed 
to  the  fraud.  Guinness  v.  Ullmer,  10  Law  Times, 
127.  While  this  may  be  a  somewhat  exaggerated 
statement,  the  reports  are  full  of  cases  where  bills 
have  been  sustained  for  the  infringement  of  one  of 
several  words  of  a  trade  mark.  Shrimpton  v. 
Lnifrht,  18  Beav..  164;  Clement  v.  Mnddick,  i 
Giff.,  98;  Hostetter  v.  Vonwinkle,  i  Dill.,  329; 
Morse  v.  Worrell,  9  Am.  Law  Review,  368; 
Grillon    V.    Guenin,    Weekly    Notes    (1877),    Hi 
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American  Grocer  Pub.  Association  v.  Grocer  Pub. 
Co.,  25  Hun.,  398." 

The  word  Dope  is  not  so  obviously  an  abbreviation 
of  Coca-Cola  as  is  the  word  Koke  but  the  evidence  in 
this  case  shows  and  the  court  below  found  as  a  fact 
that  it  is  as  unmistakably  a  short  name  or  nickname 
for  Coca-Cola  as  is   Koke. 

It  is  then  asserted  that  the  words  Koke  and  Dope 
arc  purely  descriptive,  Koke  meaning  cocaine  or  any 
narcotic  drug,  and  Dope,  because  synonymous  with 
Koke,  having  the  same  descriptive  force.  Defendants' 
good  faith  in  assuming  this  position  is  questionable 
when  it  is  recalled  that  both  the  words  Koke  and  Dope 
are  claimed  by  defendants  as  trade  marks  for  their 
product  and  proper  registration  of  them  in  the  Patent 
Office  is  asserted,  not  under  the  ten-year  clause  of  the 
present  statute,  but  as  technical  trade  marks  and  hence 
as  arbitrary  words.  But  it  is  evident  that,  as  applied 
to  Coca-Cola,  both  of  these  terms  are  fanciful  and 
non-descriptive  and  are  as  fortuitous  as  nicknames  ap- 
plied to  people. 

It  does  not  matter  in  the  present  case  whether  the 
terms  Koke  and  Dope  are  descriptive  in  a  general 
sense,  or  at  the  prescription  counter,  or  race  track,  for 
the  evidence  overwhelmingly  shows  that  at  soda  foun- 
tains, or  places  w^here  soft  drinks  are  sold,  these  two 
terms  have  been  and  are  systematically  and  generally 
applied   by   the   public   to   designate   Coca-Cola,   and 
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nothing  else  and  that  defendants  adopted  these  names 
with  knowledge  of  this  fact. 

A  reference  to  Schedule  II  to  plaintifif's  brief  is  a 
demonstration  that  the  words  Koke  and  Dope  are  short 
names  used  by  the  public  in  ordering  and  identifying 
Coca-Cola.  This  is  shown  not  only  by  the  testimony 
adduced  by  the  plaintiff  (Schedule  II,  p.  24)  but  by 
the  admissions  of  defendants'  witnesses.  (Schedule  II, 
p.  53).  It  is  found  as  a  fact  by  Judges  Sawtelle  and 
Foster  and  with  respect  to  Koke,  by  the  Examiner  of 
Interferences  in  the  Patent  Office  and  by  the  Com- 
missioner of  Patents.  The  contention  that  the  words 
Koke  and  Dope  are  terms  of  description  applicable 
not  alone  to  Coca-Cola  but  also  to  its  imitations,  is  a 
complete  reversal  of  the  trade  position  assumed  by 
defendants  where  the  claim  is  made  that  these  words 
are  defendants'  exclusive  trade  marks  and  is  an  un- 
candid  afterthought  induced  by  the  exigencies  of  this 
case. 

In  view  of  the  fact  that  there  are  two  subsisting 
registrations  of  the  word  Coca-Cola,  which  are  not 
attacked,  and  that  it  has  been  repeatedly  sustained  as 
a  valid  trade  mark,  the  quotations  from  Delaware  & 
Hudson  Canal  Co.  v.  Clark,  80  U.  S.,  311,  328,  and 
Trinidad  Asphalt  Co.  v.  Standard  Paint  Co.,  163  Fed., 
977;  220  U.  S.,  446  (Br.  324,  325)  are  without  appli- 
cation or  force. 

The  appalling  array  of  quotations  from  American 
and  English  authorities  (Defendants'  Brief,  326,  391) 
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where  courts  have  refused  to  protect  descriptive,  gen- 
eric or  personal  names,  may  be  discriminated  and  laid 
aside  without  detailed  criticism  or  review.  In  each  case 
there  was  an  utter  failure  to  prove  any  registration 
which  would  give  technical  trade  mark  rights  as  in 
the  present  case,  and  also  a  complete  failure  to  prove 
a  generally  acquired  secondary  or  designative  meaning 
of  the  term,  and  in  every  case  an  absolute  failure  to 
prove  any  fraud  on  the  part  of  defendant  in  adoption 
and  use.  Here  the  record  demonstrates  (i)  Registra- 
tion of  Coca-Cola  as  a  technical  trade  mark;  (2) 
Secondary  meaning  in  the  retail  trade  and  by  pur- 
chasers for  consumption,  of  the  terms  Koke  and  Dope, 
both  being  abbreviated,  slang  terms  for  Coca-Cola, 
and  the  understanding  both  by  the  retail  seller  and  the 
purchaser  for  consumption  that  each  term  designates 
plaintiff's  product.  It  must  also  be  recalled  that  Coca- 
Cola  is  the  only  advertised  soft  drink  of  its  kind  and 
that  in  all  places  where  it  is  sold  Coca-Cola  signs  are 
displayed,  so  that  the  purchaser  has  them  plainly  in 
view.  He  asks  for  Koke  or  Dope  with  the  Coca-Cola 
sign  staring  him  in  the  face,  and  takes  Coca-Cola 
without  objection.  That  he  has  Coca-Cola  in  mind, 
is  shown  not  only  by  the  surrounding  circumstances 
and  the  purchaser's  acquiescence  in  receiving  Coca- 
Cola  when  Koke  or  Dope  is  asked  for,  but  also  by  the 
undisputed  evidence  of  plaintiff's  investigation  of  soda 
fountains  (Schedule  II,  p.  84).  (4)  But  this  case  has 
a  peculiar  element  not  found  in  any  other  case  either 
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of  technical  trade  mark  or  secondary  meaning.  It  was 
the  purchasing  public  and  consumers  that  applied  the 
terms  Koke  and  Dope  to  plaintiff's  product.  This  is 
not  a  case,  so  far  as  these  two  terms  are  concerned,  of 
adoption,  use  and  extensive  advertising  of  either  term 
by  the  Coca-Cola  Company.  The  public  itself  selected 
the  terms  and  applied  them  as  designating  Coca-Cola. 
This  is  a  demonstration  both  of  their  trade  mark  and 
secondary  meaning  use,  for  the  two  are  not  incom- 
patible. (5)  This  case  presents  a  demonstrated  fraud 
on  the  part  of  defendants  in  their  selection  and  use  of 
the  terms  Koke  and  Dope.  Plaintiff's  product  was  des- 
ignated by  these  two  terms  long  before  defendant  or 
any  of  its  pretended  predecessors  selected  the  terms  as 
a  means  of  passing  off  another  product  which,  in  lo- 
calities where  Coca-Cola  is  called  Koke  is  sold  by 
defendants  under  the  name  Koke  and  the  same  prod- 
uct, in  places  where  Coca-Cola  is  called  Dope,  is 
sold  by  defendants  under  that  name.  This  fraud  is 
shown  by  the  testimony  of  the  Mayfields,  of  Murphey, 
of  Wright  and  Moore,  of  the  various  retail  dispensers 
of  defendants'  product,  by  the  imitation  by  defendants 
of  plaintiff's  bottles,  labels,  barrels  and  the  color,  taste 
and  general  appearance  of  its  product,  the  imitation 
of  the  color  and  script  form  in  writing  Koke  and 
Dope,  and  also  most  emphatically  by  the  use  of  both 
terms  Koke  and  Dope  as  names  for  one  and  the  same 
product  put  out  by  defendants.  Therefore,  whether  the 
terms  be  treated  as  arbitrary  and  fanciful,  or  as  descrip- 
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tive  with  an  acquired  secondary  meaning,  the  result  is 
the  same.  Defendants,  at  the  instigation  of  Mayfield, 
have  deliberately  and  intentionally  adopted,  as  names 
of  their  merchandise  the  two  terms,  which  they  knew 
are  indicative  of  Coca-Cola,  and  under  which  they 
knew  the  purchasing  public  asks  for  and  identifies 
Coca-Cola.  So  that  we  have  in  this  case  an  actual 
fraudulent  purpose  in  the  adoption  of  the  names  com- 
plained of  and  actual  frudulent  representation  of 
defendants'  officers  and  salesmen,  suggesting  to  deal- 
ers that  defendants'  product  be  sold  at  added  profit 
as  and  for  Coca-Cola,  and  that  it  has  in  fact  been 
sold  as  and  for  Coca-Cola.  That  is  to  say,  in  this 
case  there  is  no  need  of  indulging  in  any  infer- 
ences as  to  what  defendants  intended,  or  in  any 
speculation  concerning  the  deceptive  results  of  de- 
fendants' acts.  Both  are  conclusively  proved,  and  in- 
deed are  admitted.  The  purpose  was  fraud  and  the 
result  deception.  This  in  itself  distinguishes  the  pres- 
ent controversy  from  the  cases  cited  by  defendants  in 
their  brief. 

It  is  not  necessary,  in  order  that  a  term  may  have 
either  a  technical  trade  mark  or  secondary  meaning 
significance,  that  the  public  use  it  with  the  name  of 
the  manufacturer  of  the  desired  article  distinctly  in 
mind.  It  is  enough  that  it  be  employed  for  the  pur- 
pose of  identifying  a  well-known  and  approved 
product,  which  the  would-be  purchaser  has  in  mind 
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as  a  result  of  extensive  advertising,  approved  quality, 
or  previous  use. 

Powell  v.  The  Birmingham  Vinegar  Brewery  Co., 
14  R.  P.  C,  720,  is  applicable  in  this  case  upon  two 
questions.  Here  it  was  said  by  Lord  Herschell  in  de- 
livering his  opinion  in  the  House  of  Lords  (p.  730)  : 

"I  think  that  the  fallacy  of  the  appellants'  argu- 
ment rests  on  this;  that  it  is  assumed  that  one  trader 
cannot  be  passing  olTf  his  goods  as  the  manufacturer 
of  another  unless  it  be  shown  that  the  persons  pur- 
chasing the  goods  know  of  the  manufacturer  by 
name,  and  have  in  their  mind  when  they  purchase 
the  goods  that  they  are  made  by  a  particular  indi- 
vidual. It  seems  to  me  that  one  man  may  quite 
well  pass  ofif  his  goods  as  the  goods  of  another  if 
he  passes  them  ofif  to  people  who  will  accept  them 
as  the  manufacture  of  another,  though  they  do  not 
know  that  other  by  name  at  all.  In  the  present 
case,  it  seems  to  me  that  'Yorkshire  Relish'  means 
the  manufacture  of  a  particular  person.  I  do  not 
mean  that  in  the  minds  of  the  public  the  name  of 
the  manufacturer  was  identified,  but  that  it  means 
a  particular  manufacture;  and  that  when  a  person 
sold  'Yorkshire  Relish,'  as  the  appellants  did,  by 
selling  it  as  'Yorkshire  Relish,'  and  calling  it 
'Yorkshire  Relish,'  they  represented  to  the  public 
that  it  was  that  manufacture  which  was  known  as 
and  by  the  name  of  'Yorkshire  Relish.'  " 

And  again  by  Lord  Davey  (p.  731)  : 

"The  appellants'  contention  is,  if  I  understand  it 
rightly,  that  the  respondent  has  no  monopoly  of  the 
manufacture,  and  that  all  the  world  may  manufac- 
ture these  goods  if  they  can,  and  if  they  can  suc- 
ceed in  manufacturing  these  goods,  they  are  entitled 
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to  call  them  by  the  only  name  by  which  these 
goods  can  be  described.  Now,  my  Lords,  I  do  not 
find  it  necessary  to  say  much  or  anything  as  to  the 
legal  validity  of  the  appellants'  argument  as  I  have 
described  it;  but  it  fails  in  fact.  The  appellants 
do  not  pretend  that  they  have  discovered  the  re- 
spondent's secret,  *  or  that  the  goods  are  made  ac- 
cording to  the  same  recipe.  All  they  say  is  that 
they  are  substantially  identical  with  the  respon- 
dent's, or  a  'wonderful  match.'  Other  words  are 
used  indicating  a  close  similarity  between  the  two 
sauces;  but  it  is  not  pretended  that  the  appellants' 
sauce  is  made  of  the  same  compounds  or  made  in 
the  same  way,  although  it  is  said  that  it  produces 
much  the  same  result.  The  appellants,  therefore, 
are  misrepresenting  the  character  of  their  goods 
when  they  call  them  'Yorkshire  Relish.'  They  are 
not,  in  fact,  'Yorkshire  Relish,'  though  I  will  as- 
sume they  closely  resemble  that  compound." 

The  doctrine  of  Powell  v.  The  Birmingham  Vine- 
gar Brewery  Co.,  14  R.  P.  C,  720,  has  been  recently 
affirmed  and  applied  in  Publishing  Co.  et  al.  v.  Mer- 
riam  Co.,  238  Fed.,  i,  where  it  was  said  by  Judge 
Denison : 

"It  is  not  of  controlling  importance  to  the  true 
application  of  the  secondary  meaning  theory  that 
the  public  should  appreciate  the  personal  identity 
of  the  manufacturer.  The  deception  involved  in 
every  such  case,  as  in  a  trade  mark  case,  is  said  to 
be  a  deception  as  to  the  origin  of  the  goods;  but 
this  is  a  formula  for  expressing  the  ultimate  result. 
With  reference  to  articles  which  have  trade  names, 
it  is  the  article  itself  and  its  good  qualities  which 
the  public  appreciate  and  which  cause  it  to  desire 
to  get  the  genuine  article  made  by  the  manufac- 
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turer  who  has  established  its  reputation,  rather 
than  something  made  by  some  one  else.  Particu- 
larly under  present  day  conditions,  the  purchasing 
public  may  have  a  fixed  purpose  to  buy  a  given 
article  and  not  a  substitute  therefor,  and  yet  be 
quite  ignorant  whether  the  genuine  article  is  made 
by  one  or  another  manufacturer.  Even  under  earlier 
conditions,  the  purchaser  of  'Stone  Ale'  or  'Camels' 
Hair  Belting'  or  'Glenfield  Starch'  very  likely 
knew  as  little  as  he  cared  about  the  personal  iden- 
tity of  the  maker." 

As  already  shown,  however,  these  two  terms  Koke 
and  Dope  are  not  descriptive  or  generic  terms,  but,  as 
applied  to  Coca-Cola,  are  purely  arbitrary,  and  are 
the  choice  of  the  public  and  consumers  as  indicating 
Coca-Cola  by  abbreviated  substitute  terms.  It  cannot 
be  important  why  the  public  may  have  given  these 
nicknames  to  Coca-Cola.  The  fact  is  that  the  public 
has  done  so  and  defendants  are  knowingly  and  un- 
fairly taking  advantage  of  this  fact. 

After  having  elaborated  the  argument  against  the 
acquisition  of  secondary  meaning  during  the  period 
of  sole  manufacture,  counsel  proceeds  to  upset  the 
asserted  fact  on  which  this  argument  is  based  by 
enumerating  a  number  of  terms  alleged  to  be  applied 
to  various  products  imitating  Coca-Cola  (Defend- 
ants' Brief,  p.  423),  and  add  that  there  are  hundreds 
of  others.  This  is  utterly  inconsistent  with  the  as- 
serted fact  upon  which  the  argument  of  non-acquisi- 
tion of  secondary  meaning  because  of  alleged  sole 
manufacture  is  based. 
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Kellogg  Toasted  Corn  Flakes  Co.  v.  Quaker  Oats 
Co.,  235  Fed.,  657,  is  paraded  with  great  gusto,  prob- 
ably because  some  of  the  present  counsel  for  the  Coca- 
Cola  Company  were  counsel  for  the  defendant, 
Quaker  Oats  Company,  in  that  case.  In  that  litiga- 
tion plaintiff  sought  to  establish  a  secondary  meaning 
for  the  term  "toasted  corn  flakes.''  It  was  shown  (i) 
that  this  phrase  was  absolutely  and  completely  de- 
scriptive of  both  plaintiff^'s  and  defendant's  products, 
and  that  both  were  made  of  corn,  flaked  and  toasted; 
(2)  that  plaintifTf  utterly  failed  to  show  any  second- 
ary meaning  designative  of  its  product  by  the  phrase 
"toasted  corn  flakes,"  but  on  the  contrary  plaintiff^'s 
own  evidence  showed  conclusively  that  the  term 
"toasted  corn  flakes"  was  used  in  a  descriptive  sense 
purely  to  indicate  only  the  kind  of  product,  while  the 
different  manufacturers  of  the  article  were  shown  by 
added  identifying  names  or  in  other  ways,  the  differ- 
ence in  packages,  plaintiff's  product  being  known  as 
"Kellogg's  Toasted  Corn  Flakes"  and  defendant's  as 
"Quaker  Toasted  Corn  Flakes";  (3)  that  there  was 
no  fraud  even  charged  against  the  defendant  and  the 
finding  of  both  of  the  courts  exonerated  defendant 
from  any  suspicion  of  fraud,  deceit  or  deception;  (4) 
and  that  defendant  had  so  plainly  and  unmistakably 
differentiated  its  package  and  markings  from  the  pack- 
age and  markings  of  plaintifif,  that  all  of  plaintiff's 
witnesses  declared  they  could  and  did  readily  differ- 
entiate between  the  two  not  only  by  the  words  "Kel- 
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logg's"  and  "Quaker/'  but  by  the  differences  in  the 
packages  which  could  be  seen  even  across  a  retail 
store. 

As  to  the  arguments  on  the  "get-up''  of  goods  and 
"get-up"  of  packages  (Defendant's  Brief,  pp.  432, 
465)  and  the  cases  there  cited,  it  is  plain  that  the  ar- 
guments and  the  decisions  are  good  enough  law  when 
they  have  any  application,  but  they  are  irrelevant  in 
the  present  instance.  The  product  Coca-Cola  has  been 
protected  in  many  courts  not  only  in  name,  nicknames, 
labels,  crowns  and  barrels,  but  in  the  color  of  the 
product  itself. 

Coca-Co/a  Co.  v.  Gay-Ola  Co.,  200  Fed.,  720; 

Coca-Cola  Co.  v.  Nashville  Syrup  Co.,  200 
Fed.,  157;  215  Fed.,  527; 

Coca-Cola  Co.  v.  American  Druggists  Syndi- 
cate, 200  Fed.,  107; 

Coca-Cola  Co.  v.  Koke  Co.,  235  Fed.,  408; 

Coca-Cola  Co.  v.  Butler,  229  Fed.,  224; 

Coca-Cola  Co.  v.  Bennett,  238   Fed.,  513. 

However,  all  the  cases  cited  on  this  point  by  coun- 
sel, including  U.  S.  Tobacco  Co.  v.  McGreenery,  144 
Fed.,  531;  144  Fed.,  1022,  which  went  to  defendant 
because  the  resemblances  between  packages  were  com- 
mon to  the  trade,  are  not  pertinent  because,  even  if  it 
were  conceded  that  the  color,  taste,  appearance  of 
Coca-Cola  and  the  bottles  in  which  it  is  put  up  and 
sold  are  common  to  the  trade,  it  is  admitted  that  the 
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form,  color  and  appearance  of  label,  and  the  color 
and  type  of  the  lettering  thereon  are  peculiar  to  Coca- 
Cola  and  distinctive  and  designative  of  it,  and  the 
evidence  shows  and  the  court  below  found  that  de- 
fendants deliberately  and  purposely  closely  imitated 
every  element  of  this  kind,  including  the  color  and 
script  with  the  flourish  of  Coca-Cola,  the  form,  size 
and  color  of  the  label  and  the  facsimile  signature 
thereon.  It  is  not  true,  as  counsel  keep  asserting,  that 
the  use  of  the  duplicated  labels  was  discontinued. 
Specimens  were  taken  from  a  wagon  and  purchased 
in  the  market  long  after  the  institution  of  this  suit 
and  showed  that  the  imitative  labels  and  crowns  were 
in  actual  use  at  that  time.  (Rec,  849;  Exhibits  154, 
160.) 

The  references  to  the  cases  of  Coca-Cola  Co.  v. 
Branhani,  216  Fed.,  264,  and  Coca-Co/a  Co.  v.  Glee- 
Nol  Bottling  Co.,  221   Fed.,  61,  are  without  force. 

In  Coca-Cola  Co.  v.  Branhani,  the  suit  was  against 
the  bottler  of  syrup,  which  he  sold  as  Koke.  The 
record  was  entirely  different  from  the  present  one  and 
as,  found  by  the  Court,  no  fraud  was  shown.  There 
was  no  suggestion  of  substitution  or  actual  substitu- 
tion as  in  the  present  case.  The  Court  expressly 
found: 

"There  is  no  proof  that  defendants  sold  'Koke' 
for  'Coca-Cola'  or  advised  their  customers  to  do 
so." 
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The  Court  therefore  differentiated  the  case  from 
Coca-Cola  Co.  v.  Gay-Ola  Co.,  200  Fed.,  720. 

It  was  also  said: 

"If  the  use  of  the  name  (Koke)  had  been  ob- 
served by  defendants,  and  it  was  afterwards  adopt- 
ed by  them  with  the  purpose  and  intention  of  tak- 
ing advantage  of  that  fact,  and  to  engage  in  the 
manufacture  and  sale  of  a  beverage  and  call  it 
'Koke'  and  sell  it  'as  and  for  "Coca-Cola",'  then  a 
case  of  unfair  competition  would  undoubtedly  be 
made  out." 

These  are  exactly  the  facts  shown  by  the  present 
record  and  it  is  evident  that  if  the  Court  had  had  the 
record  in  this  case  before  it  in  the  Branham  case,  the 
ruling  would  certainly  have  been  in  favor  of  plaintiff. 

The  dictum  that  the  misuse  of  nicknames  is  not 
enjoinable  is  directly  overruled  by  the  later  decision 
of  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit, 
in  which  the  Branham  case  was  decided,  in  Denver 
Chemical  Mfg.  Co.  v.  Li  I  ley,  216  Fed.,  870,  where 
Judge  Carland  said: 

"There  are  no  disputed  questions  of  law.  It  be- 
ing conceded,  as  it  must  be,  that  while  appellant 
adopted  the  name  'Antiphlogistine'  for  its  product, 
still  if  for  some  reason  the  general  public  has  given 
to  the  product  another  and  different  name,  by 
which  it  alone  is  known  to  the  trade,  the  appellant 
becomes  entitled  to  protection  by  injunction  against 
one  who  thereafter  endeavors  through  the  adop- 
tion of  such  term  as  the  public  employs  as  synon- 
ymous for  or  as  a  secondary  designation  of  such 
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product,  for  in  so  doing  the  purchasing  public 
may  be  deceived  as  to  the  article  purchased,  and 
the  appellant  is  deprived  of  that  trade  which  its 
industry  and  money  have  built  up.  The  question 
to  be  decided  is  entirely  one  of  fact.  The  questions 
of  fact  are:  Had  the  name  'Denver  Mud,'  prior 
to  the  use  thereof  by  the  Germicide  Company, 
come  to  indicate  and  designate  in  the  public  mind 
the  appellant's  medicament  alone?  Is  the  Germi- 
cide Company,  by  the  use  of  the  label  above  de- 
scribed, endeavoring  to  pass  off  to  the  public  its 
plastic  compound  as  that  of  the  appellant? 

"The  intention  of  the  Germicide  Company  must 
be  found  from  what  it  does." 

In  Coca-Cold  Co.  v.  Glee-Nol  Bottling  Co.  {supra)  ^ 
it  was  found  that  the  name  of  the  defendant's  drink 
was  not  at  all  like  that  of  the  plaintifif,  that  the  one 
drink  was  not  like  the  other  either  in  taste  or  color, 
that  there  was  no  evidence  at  all  having  a  tendency  to 
prove  that  the  defendant  in  any  way  undertook  to  mis- 
lead the  dealers  or  induce  them  to  substitute  Glee-Nol 
for  Coca-Cola  when  the  latter  was  called  for  and  no 
evidence  from  which  it  could  be  inferred  that  any- 
thing defendant  did  amounted  to  an  imitation  of  any 
distinguishing  feature  of  the  plaintifif's  product,  or 
was  intended  to,  or  in  fact  did  beguile  the  public  or 
any  part  of  it,  into  buying  Glee-Nol  under  the  impres- 
sion that  thev  were  buying  Coca-Cola  and  therefore 
a  case  of  unfair  competition  was  not  made  out,  the 
Court  concluding  by  saying: 

"The  essence  of  the  wrong  in  unfair  competition 
consists  in  the  sale  of  the  goods  of  one  manufac- 
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turer  or  vendor  for  those  of  another,  and  if  defend- 
ant so  conducts  its  business  as  not  to  palm  ofif  its 
goods  as  those  of  complainant  the  action  fails. 
Howe  Scale  Co.  v.  IVyckojf,  198  U.  S.,  14;  Coca- 
Cola  Co.  V.  Branham,  216  Fed.,  264." 

These  two  cases  are  therefore  unlike  the  present  one 
in  the  facts,  for  here  Koke  and  Dope  are  shown  to 
mean  Coca-Cola,  and  imitation  of  bottles,  barrels, 
labels,  colors  and  names,  an  actual  fraudulent  purpose 
on  the  part  of  defendants,  deliberate  intention  of  pass- 
ing ofif  by  the  adoption  of  names,  the  suggestion  of 
passing  ofif  and  actual  fraudulent  passing  ofif  are 
proved. 

CONCLUSION. 

Without  being  overnice  in  the  choice  of  words,  de- 
fendants' scheme  as  demonstrated  by  this  record  is  a 
cheap  and  common  swindle,  attempted  to  be  justified 
at  the  outset  by  the  fabrication  of  testimony,  to  estab- 
lish a  fictitious  claim  of  prior  use. 

The  scheme  of  fraud  devised  and  carried  out  by 
these  defendants  must  be  efifective  and  profitable  or  it 
would  not  be  so  persistently  litigated.  That  it  is  a 
deliberately  dishonest  enterprise  cannot  be  doubted. 
Defendants'  intentional  fraud,  and  the  repeated  sug- 
gestions of  passing  ofif  are  not  only  demonstrated  by 
the  testimony,  but  are  not  even  denied.  The  salesmen 
who  counseled  dealers  to  pass  ofif  defendants'  imita- 
tion for  Coca-Cola  and  "no  one  could  tell  the  dififer- 
ence"  though  in   defendants'   employ  were  not  called 
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as  witnesses.  Fraud,  deceit  and  deception  are  admit- 
ted. Two  courts  on  the  record  now  before  this  Court 
have  found  sweepingly  for  the  plaintifif,  and  two  tri- 
bunals of  the  Patent  Office  have  independently  come 
to  the  same  conclusion.  J.  C.  Mayfield,  an  officer  of 
all  the  defendants  here,  their  alleged  predecessor  in 
trade  and  the  prime  mover  in  the  schemes,  has  been 
branded  a  fraudulent  trader  and  by  two  courts  and 
the  Patent  Office  as  unworthy  of  belief  under  oath. 

It  is  urged  that  this  Court  put  an  effectual  stop  to 
the  scheme  of  superlatively  unfair  trading  which  this 
record  discloses  by  affirming  the  decree  appealed  from. 

Respectfully  submitted. 

WILLIAM  K.  WHITE, 
HAROLD  HIRSCH, 
FRANK  F.  REED, 
EDWARD   S.   ROGERS, 
Solicitors  and  of  Counsel  for  Plaintifif-Appellee. 
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Now  comes  The  Coca-Cola  Company,  appellee 
herein,  and  respectfully  shows  to  the  Court  as 
follows : 

That  on  the  26th  day  of  December,  1913,  The  Coca- 
Cola  Company,  appellee  herein,  filed  a  notice  of 
opposition  in  the  Patent  Office  at  Washington  under 
Section  6  of  the  Act  of  February  20,  1905,  entitled 
"An  Act  to  authorize  the  registration  of  trade- 
marks used  in  commerce  with  foreign  nations,  or 
among  the  several  States  of  the  United  States,  or 
with  Indian  tribes,  or  to  protect  the  same,"  to  the 
application  of  the  Koke  Company  of  America  to 
register  the  word  "Koke"  under  the  said  Act;  that 
The  Coca-Cola  Company,  opposer  therein,  is  the 
same  corporation  as  The  Coca-Cola  Company,  ap- 
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pellee  herein ;  that  applicant  therein  is  the  same  cor- 
poration as  the  Koke  Company  of  America,  one  of  the 
appellants  herein  and  alleged  licensor  of  the  remain- 
ing appellants  herein  for  the  rights  claimed  by  them 
in  the  said  word  "Koke,"  and  the  said  word  "Koke" 
is  the  same  mark  involved  herein  and  the  goods  upon 
which  it  was  claimed  to  be  used  were  the  same  goods 
as  those  involved  in  this  proceeding ;  that  the  alleged 
date  of  first  use  of  the  name  "Koke"  in  the  applica- 
tion of  the  Koke  Company  of  America  to  the  Patent 
Office  was  the  year  1888;  that  the  basis  of  the  said 
opposition  to  said  application  for  registration  by 
said  Koke  Company  of  America  by  said  Coca-Cola 
Company,  appellee,  in  said  proceeding  was  that  the 
registration  and  use  of  said  word  "Koke"  would 
cause  damage  to  the  opposer,  Coca-Cola  Company, 
because  it  was  an  abbreviation  of  opposer 's  mark 
"Coca-Cola"  and  a  recognized  nickname  of  its 
product  and  enabled  the  sale  of  applicant's  product 
as  and  for  Coca-Cola,  the  product  of  appellee.  Af- 
ter certain  interlocutory  proceedings,  an  answer  was 
filed  in  said  opposition  which  raised  substantially  the 
same  issues  as  those  raised  by  the  answer  herein  as  to 
the  word  "Koke."  Testimony  was  taken  under 
stipulation  and  order  whereby  the  testimony  was  to 
be  taken  but  once  and  filed  in  this  cause  and  in  the 
proceeding  in  the  Patent  Office,  and,  accordingly,  all 
of  the  testimony  of  The  Coca-Cola  Company  filed  in 
this  cause  was  filed  in  the  Patent  Office,  and  all  of 
the  testimony  taken  on  behalf  of  the  Koke  Company 
of  America  was  filed  by  The  Coca-Cola  Company  in 
the  proceeding  in  the  Patent  Office.     The  Koke  Com- 
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pany  of  America,  however,  printed  such  portions  of 
the  testimony  as  had  to  do  with  the  word  ' '  Koke ' '  and 
its  alleged  rights  therein.  A  copy  of  the  record  pre- 
sented on  hehalf  of  the  Koke  Company  of  America 
is  herewith  submitted  and  if  desired  will  be  filed  in 
connection  with  this  petition. 

On  May  24,  1916,  the  Examiner  of  Interferences 
decided  the  controversy,  holding  that  the  attempted 
registration  of  the  word  "Koke"  by  the  Koke  Com- 
pany of  America  was  an  effort  to  appropriate  a  nick- 
name for  "Coca-Cola,"  was  a  fraud  and  refused  the 
application  for  registration  of  the  Koke  Company  of 
America.  A  certified  copy  of  said  decision  is  an- 
nexed hereto  and  a  printed  copj^  thereof  is  Appendix 

IV  to  the  brief  on  behalf  of  The  Coca-Cola  Company, 
appellee  herein,  at  page  159  thereof.  An  appeal  was 
taken  by  the  Koke  Company  of  America  to  the  Com- 
missioner of  Patents,  who,  on  August  14,  1917,  af- 
firmed the  decision  of  the  Examiner  of  Interferences 
theTein.  A  certified  copy  of  said  decision  is  \an- 
nexed  hereto  and  a  printed  copy  thereof  is  Appendix 

V  to  the  brief  on  behalf  of  The  Coca-Cola  Company, 
appellee  herein,  at  page  180  thereof.  Thereupon, 
the  Koke  Company  of  America  filed  a  petition  for 
appeal  and  assignment  of  errors  in  the  Court  of  Ap- 
peals of  the  District  of  Columbia  which  is  the 
appellate  tribunal  for  said  proceeding.  Said  pro- 
ceeding was  accordingly  docketed  in  the  said  court  of 
Appeals  as  No.  1151,  Patent  Appeal  Docket,  October 
Term,  1917.  On  January  5,  1918,  in  pursuance  of 
the  19th  Rule  of  the  said  Court  the  said  appeal  was 
dismissed  by  order  of  the  Court  of  Appeals  of  the 
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District  of  Columbia,  which  order  is  final  and  still 
remains  in  full  force  and  effect.  A  certified  copy 
thereof  is  annexed  hereto. 

At  about  the  same  time  of  the  institution  of  this 
cause  in  the  United  States  District  Court,  for  the 
District  of  Arizona,  The  Coca-Cola  Company  filed  its 
bill  of  complaint  in  the  United  States  District  Court 
for  the  Eastern  District  of  Louisiana,  Northern  Divi- 
sion, against  Southern  Koke  Company,  Ltd.,  James 
L.  Wright  and  James  C.  Mayfield,  its  officers,  and  a 
bottler,  The  Crescent  City  Seltz  &  Mineral  Water 
Company.     Said  Mayfield  is  the  same  person  as  the 
alleged  predecessor  in  title  of  the  Koke  Company  of 
America  and  the  Southern  Koke  Company,  Ltd.,  is 
a  party  defendant  herein,  and  the  alleged  licensee  of 
the  Koke  Company  of  America ;  after  certain  inter- 
locutory proceedings,  issue  was  joined  in  said  last- 
named  proceeding  and  the  pleadings  and  issues  there- 
in were  substantially  identical  with  the  pleadings 
and  issues  in  the  said  proceeding  in  the  United  States 
District  Court  of  Arizona,  from  which  this  appeal  is 
taken,  and  the  cause  was  submitted  and  heard  upon 
the  same  evidence  and  record  as  in  said  District 
Court  of  Arizona  proceeding  and  in  this  proceeding, 
and  on  the  24th  day  of  May,  1917,  a  decree  was  en- 
tered by  the  Honorable  Eufus  E.  Foster,  Judge,  in 
said  proceeding  in  the  District  Court  of  Louisiana, 
a  certified  copy  of  which  is  annexed  hereto,  and  a 
printed  copy  thereof  is  Appendix  III  to  the  brief 
on  behalf  of  the  Coca-Cola  Company,  appellee  herein, 
at  page  156. 
All  of  the  above-certified  copies  of  orders  and  de- 
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crees  referred  to  in  this  petition  are  made  part  and 
parcel  thereof.  The  said  proceeding  in  the  United 
States  District  Court  for  the  Eastern  District  of 
Louisiana,  Northern  Division,  was  set  for  hearing 
upon  the  motion  of  the  defendants  therein,  was  ar- 
gued and  decided  on  the  merits  after  oral  argument 
and  briefs  for  all  parties.  Said  decree  therein  re- 
mains wholly  unmodified  and  unappealed  from  and  in 
full  force  and  effect  and  the  time  within  which  an 
appeal  can  be  taken  therefrom  has  elapsed.  There 
was  no  understanding  that  said  decree  was  or  is  to 
remain  interlocutory  or  that  the  same  is  to  be  modi- 
fied later  so  as  to  conform  to  the  decree  which  this 
Court  finally  directs  to  be  entered. 

The  proceeding  entitled  United  States  vs.  Forty 
Barrels  and  Twenty  Kegs  of  Coca-Cola,  was  ter- 
minated on  the  12th  day  of  November,  1917,  by  the 
entry  of  a  decree  in  the  District  Court  of  the  United 
States,  Eastern  District,  Southern  Division  of  Ten- 
nessee, a  copy  of  which  is  annexed. 

In  the  case  of  Coca-Cola  vs.  Benjamin  Duberstein 
et  al.,  pending  in  the  United  States  District  Court, 
for  the  Southern  District  of  Ohio,  Western  Division, 
on  the  19th  day  of  March,  1918,  an  opinion  was 
handed  down  by  the  Honorable  Howard  C.  Hollister, 
Judge  of  said  Court,  and  on  Monday,  the  1st  day  of 
April,  1918,  a  final  decree  was  entered  therein.  Cer- 
tified copies  thereof  are  hereto  annexed. 

Petitioner,  The  Coca-Cola  Company,  appellee 
herein,  prays  for  leave  to  file  in  this  proceeding  and 
make  part  of  the  record  the  documents,  decrees  and 
orders  herein  referred  to,  that  due  effect  may  be 
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given  in  this  proceeding  to  each  and  all  of  said  de- 
crees and  orders,  and  such  other  relief  as  may  be  just 
and  equitable  in  the  premises. 

COCA-COLA  COMPANY, 
By  EDWARD  S.  ROGERS, 

Petitioner. 

State  of  Illinois, 
County  of  Cook, — ss. 

Edward  S.  Rogers,  being  duly  sworn,  deposes  and 
says  that  he  is  one  of  the  solicitors  and  counsel  for 
The  Coca-Cola  Company,  appellee  herein;  that  he 
has  personal  knowledge  of  the  affairs  set  out  in  the 
petition  and  that  the  statements  in  said  petition  are 
true. 

EDWARD  S.  ROGERS. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  April,  A.  D.  1918. 

[Seal]  LORETTO  M.  REEVE, 

Notary  Public. 

Certified  Copy  of  Decision  of  Examiner  of  Inter- 
ference in  Coca-Cola  Co.  v.  Koke  Co.,  No. 
1424. 

2—390. 

UNITED  STATES  OF  AMERICA, 
DEPARTMENT  OF  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 
To  all  to  whom  these  presents  shall  come,  Greeting : 

THIS  IS  TO  CERTIFY  that  the  annexed  is  a  true 
copy  from  the  Records  of  this  Office  of  the  Decision 
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of  the  Examiner  of  Interferences  dated  May  24, 1916, 
in  the  matter  of 

Opposition  Number  1,424, 

The  Coca-Cola  Company, 

vs. 

Koke  Company, 
Trademark  for  Refreshing  Non- Alcoholic  Bever- 
age not  in  the  nature  of  a  Food  and  a  Soda  Fountain 
Syrup. 

IN  TESTIMONY  WHEREOF  I  have  hereunto  set 
my  hand  and  caused  the  seal  of  the  Patent  Office  to 
be  affixed  at  the  City  of  Washington,  this  8th  day  of 
September,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  seventeen  and  of  the  Independence  of 
the  United  States  of  America  the  one  hundred  and 
forty-second. 

[Seal]  R.  F.  WHITEHEAD, 

Acting  Commissioner  of  Patents. 
Final  Hearing 
December  6,  1915. 

Paper  No.  102. 
JHD. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

Opposition  No.  1,424. 

The  Coca-Cola  Company, 

vs. 

Koke  Company  of  America. 

Application  No.  71,308,  filed  June  23, 1913,  published 

December  9,  1913. 
Refreshing  Non-alcoholic  Beverage  not  in  the  nature 
of  a  food  and  a  soda-fountain  syrup. 
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Messrs.  HAROLD  HIRSCH,  FRANK  F.  REED, 
EDWARD  S.  ROGERS,  F.  L.  BROWN  and 
FRANCIS  M.  PHELPS,  for  The  Coca-Cola 
Company. 
Messrs.   F.   T.   F.   JOHNSON   and  JOSEPH   W. 
BAILEY,  for  the  Koke  Company  of  America. 
AUGUSTINE  B.  LITTLETON,  on  brief. 
The   applicant   is   seeking  to   register   the  word 
"Koke"   as   a  trademark   for  "a   refreshing  non- 
alcoholic beverage  not  in  the  nature  of  a  food  and  a 
soda-fomitain  syrup"  (applicant's  statement). 

The  opposition,  as  originally  filed,  was  based  upon 
the  ground,  briefly  stated,  that  "Koke"  is  a 

"deceptive  imitation  in  sound,  appearance  and 
suggestion  of  Opposer's  said  trademark  name 
^Coca-Cola.'  " 
The  ground  of  opposition  now  chiefly  relied  upon 
by  the  opposer  (opposer's  brief,  page  1)  is 

"that  the  mark  of  the  applicant  is  deceptive  and 
should  not  be  registered  because  Koke  is  a  com- 
mon abbreviation  of  opposer's  trademark  Coca- 
Cola  and  a  familiar  nickname   for   opposer's 
product." 
The  ground  of  opposition,  in  the  form  now  relied 
upon  by  the  opposer,  was  substituted,  for  that  origi- 
nally alleged,  by  an  amendment  to  the  notice  of  oppo- 
sition, filed  more  than  thirty  days  after  the  publica- 
tion of  the  mark  sought  to  be  registered  (Amendment 
filed  August  3,  1914,  and  modified  during  the  pro- 
ceedings before  the  Commissioner  on  appeal). 

It  is  urged,  in  behalf  of  the  applicant  (applicant's 
brief,  page  108),  that  the  amended  notice  of  opposi- 
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tion  sets  up  a  new  cause  of  action  which  was  not 
pleaded  in  the  notice  of  opposition  as  originally 
filed.  This  point  was  duly  raised  by  the  applicant 
when  the  motion  to  amend  the  notice  of  opposition 
was  present  by  the  opposer  and  was  decided  in  ap- 
plicant's favor  by  this  tribunal  (Decision  of  August 
21,  1914).  On  appeal,  the  decision  of  this  tribunal 
was  reversed  by  the  First  Assistant  Commissioner, 
and  the  amendment,  in  a  slightly  modified  form,  was 
entered  as  a  basis  for  further  proceeding  (Decision 
of  September  5,  1914).  The  decision  of  the  first 
Assistant  Commissioner  to  the  effect  that  the 
amended  notice  of  opposition  does  not  set  up  a  new 
cause  of  action  is  controlling  in  its  effect  upon  this 
tribunal.  Further  consideration  of  the  merits  of 
that  question  as  a  basis  for  the  decision  now  to  be 
rendered  in  this  case  would,  therefore,  be  unwar- 
ranted. 

The  applicant  contends  that  the  amended  notice  of 
opposition  does  not  state  a  valid  cause  of  action  (ap- 
plicant's brief,  page  8).  It  is  urged  that  the  only 
valid  grounds  for  refusing  registration  are  those  de- 
fined in  section  5,  of  the  trademark  act  of  February 
20,  1905  (as  amended),  and  that  the  alleged  use  by 
the  general  public  of  the  word  "Koke"  as  an  abbre- 
viation of  or  nickname  for  "Coca-Cola"  does  not 
correspond  with  any  of  the  grounds  named  therein, 
but,  at  the  most,  amounts  to  nothing  more  than  an 
allegation  of  unfair  competition.  This  point  was 
raised  by  the  applicant  in  support  of  its  motion  to 
dismiss  the  opposition,  filed  September  18,  1914.  In 
deciding  that  motion  (decision  of  October  3,  1914)  it 
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was  ruled  by  this  tribunal,  without  passing  upon  the 
merits  of  the  specific  question  thus  presented,  that 
the  amendments  which  had  been  made  to  the  notice 
of  opposition,  were  not  such  as  to  materially  change 
the  nature  of  the  proceeding  which,  as  originally 
filed,  was  based  upon  a  satisfactory  allegation  of 
similarity  between  the  words  "Koke"  and  "Coca- 
Cola."  The  first  Assistant  Commissioner  (decision 
of  January  13,  1915)  affirmed  the  decision  denying 
the  motion  to  dismiss  but  based  his  action  upon  en- 
tirely different  grounds.  He  overruled  applicant's 
contention  that  an  opposition  should  be  dismissed  un- 
less the  grounds  set  up  as  a  bar  to  registration  are 
found  in  section  5  of  the  trademark  act,  and  held  that 
other  grounds  of  damage  may  be  relied  upon  as  a 
basis  for  opposition  under  the  broad  provisions  in 
section  6.  The  question  of  opposer's  right  to  rely 
upon  the  original  allegation  of  similarity  between 
"Koke"  and  "Coca-Cola"  was  not  mentioned. 

That  an  opposition  may  be  sustained  and  registra- 
tion refused  on  grounds  other  than  those  specifically 
defined  in  section  5  of  the  trademark  act  has  recently 
been  decided  by  the  First  Assistant  Commissioner  in 
his  decision  in  Oppositon  No.  1,641,  Western  Clock 
Co.  vs.  Sears  Roebuck  and  Co.  (117  MS.  D.  465). 
In  that  case  the  opposer  alleged  that  it  had  manu- 
factured and  sold  clocks  under  the  trademark  "Big 
Ben,"  but  that  it  had  also  advertised  such  clocks  un- 
der the  trade  name  "National  Call,"  which  had  be- 
come generally  known  to  the  public  as  an  identifying 
name  for  opposer's  goods.  It  was  held  by  the  acting 
examiner  of  interferences  that  the  facts  alleged  in 
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the  notice  of  opposition,  if  established,  would  not  con- 
stitute a  statutory  bar  to  the  registration  of  the  name 
'^ National  Call"  to  one  who  had  used  it  as  a  trade- 
mark, because  the  ground  of  opposition  relied  upon 
by  the  opposer  did  not  correspond  with  any  of  the 
reasons  for  refusing  registration  defined  in  section  5 
of  the  trademark  act,  and  that  no  other  grounds  for 
refusing  registration  should  be  recognized  by  the 
patent  office.  The  decision  of  the  acting  examiner 
of  interferences  in  that  case  was  reversed  by  the 
above  cited  decision  of  the  First  Assistant  Commis- 
sioner, in  which  it  was  said: 

"This  case  (Western  Clock  Co.  v.  Sears  Roe- 
buck and  Co.,  supra)  seems  to  be  practically  on 
all-fours  with  that  of  The  Coca-Cola  Co.  v.  Koke 
Company  of  America,  decided  by  me   January 
13,1915." 
Both  of  the  above-mentioned  decisions  of  the  First 
Assistant  Commissioner  are  printed  in  full  in  Op- 
poser's  brief  (pp.  215  to  220). 

In  view  of  the  above-cited  decisions  of  the  First 
Assistant  Commissioner,  one  rendered  in  this  case, 
and  the  other  in  the  case  of  Western  Clock  Co.  v. 
Sears,  Roebuck  &  Co.,  a  ruling  by  this  tribunal  to  the 
effect  that  the  amended  notice  of  opposition  does 
not  state  a  valid  ground  of  opposition,  as  contended 
by  applicant,  would  be  unwarranted.  Applicant's 
alleged  right  to  registration  and  opposer 's  alleged 
damage  must  therefore  be  determined  from  the  evi- 
dence which  has  been  introduced  in  support  of  the 
facts  pleaded  in  the  notice  of  opposition  and  appli- 
cant's answer  thereto. 
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That  the  beverage  for  which  applicant  is  seeking 
to  register  ''Koke"  as  a  trademark  and  the  product 
which  the  opposer  sells  under  the  name  "Coca-Cola" 
are  merchandise  of  the  same  descriptive  properties, 
as  that  term  is  used  in  trademark  law,  is  not  contro- 
verted. The  decision  to  be  rendered  in  this  case  is 
therefore  dependent  solely  upon  the  alleged  conflict- 
ing use  of  the  marks  "Coca-Cola"  and  "Koke"  in 
connection  with  the  manufacture  and  sale  of  such 
goods. 

It  is  satisfactorily  established  by  evidence  intro- 
duced by  both  parties  to  this  proceeding  that  "Coca- 
Cola"  was  made  and  sold  in  small  quantities  by  one 
J.  S.  Pemberton,  of  Atlanta,  Georgia,  at  least  as 
early  as  the  year  1887.  The  Coca-Cola  Company  in 
its  notice  of  opposition,  alleged  title  through  mesne 
assignments  from  said  Pemberton.  The  applicant, 
in  its  answer,  alleged  that  its  predecessors  in  busi- 
ness, acquired  some  interest  in  Coca-Cola  from  the 
same  J.  S.  Pemberton,  and  evidence  has  been  intro- 
duced in  support  of  such  claim.  According  to  this 
testimony  J.  S.  Pemberton  was  doing  business  in 
1887  under  the  name  "Pemberton  Chemical  Com- 
pany" and,  as  a  part  of  that  business,  was  making 
and  selling  Coca-Cola.  In  1888  he  entered  into 
partnership  with  J.  C.  Mayfield,  E.  H.  Bloodworth, 
and  A.  A.  Murphy,  after  which  the  business  was  con- 
tinued under  the  name  "Pemberton  Medicine  Com- 
pany." The  applicant  claims  that  the  Coca-Cola 
business  was  understood  to  be  a  part  of  the  consider- 
ation advanced  by  Pemberton  when  the  partnership 
was  formed.     This  claim,  in  behalf   of   the   appli- 
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cant,  to  the  effect  that  a  predecessor  of  the  Koke 
Company  of  America  acquired  some  interest  in  the 
Coca-Cola  business,  as  a  result  of  a  transaction  which 
occurred  in  1888,  is  held  to  be  of  no  importance  in 
view  of  testimony  relative  to  subsequent  events  in- 
troduced and  relied  upon  by  the  applicant.  The 
substance  of  that  testimony  is  to  the  effect  that  a  con- 
troversy arose  between  Pemberton  and  the  other 
members  of  the  Pemberton  Medicine  Company  soon 
after  the  partnership  was  formed  at  which  time 
Pemberton  announced  that  he  had  agreed  to  let  his 
son  have  the  Coca-Cola  business  (Applicant's  Rec- 
ord, pp.  391  and  777),  and  that,  although  the  other 
partners  did  not  consent  to  the  surrender  of  Coca- 
Cola,  they  nevertheless  agreed  to  adopt  a  different 
name  for  the  product  w^hich  had  previously  been 
sold  as  such  (Applicant's  Record,  pp.  391  and  778). 
That  was  in  1888  and  there  is  no  evidence  of  record 
that  the  applicant  or  any  of  its  alleged  predecessors 
afterwards  used  or  attempted  to  use  the  name  "Coca- 
Cola.  ' '  If  applicant 's  predecessors  ever  had  any  in- 
terest in  the  mark  "Coca-Cola,"  as  to  which  no 
opinion  need  be  expressed,  it  is  held  that  they  aban- 
doned the  same  by  intentionally  and  deliberately  dis- 
continuing its  use  in  1888  and  by  failing  to  resume 
such  use  during  the  following  twenty-seven  years 
(J.  C.  Mayfield,  Sr.,  XQs.  1224,  1225).  Moreover, 
the  opposer  has  introduced  testimony  and  documen- 
tary evidence  relied  upon  to  perfect  a  continuous 
chain  of  title  to  and  continuous  use  of  "Coca-Cola" 
from  1887  to  the  present  time.  That  evidence  has 
been  abstracted  and  tabulated  on  pages  119  to  135  of 
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opposer's  brief.  That  it  is  sufficient  for  the  purpose, 
if  opposer's  title  to  "Coca-Cola"  is  at  all  material 
to  this  case,  appears  to  be  conceded,  and  will  be  so 
regarded,  since  applicant  has  not  questioned  the 
same  in  its  brief.  It  is  therefore  deemed  to  be  un- 
necessary to  make  any  detailed  analysis  of  the  evi- 
dence which  has  been  introduced  by  the  opposer  to 
establish  its  title  to  "Coca-Cola"  or  of  that  which 
has  been  introduced  in  behalf  of  the  applicant  for  the 
apparent  purpose  of  impairing  the  same. 

The  opposer  has  not  established,  by  the  evidence 
which  has  been  introduced,  and  does  not  appear  to 
have  attempted  to  establish,  that  any  person  has  ever 
been  misled  as  a  result  of  any  similarity  or  resem- 
blance between  the  marks  "Coca-Cola"  and  "Koke," 
into  a  purchase  of  applicant's  goods  believing  them 
to  be  the  goods  of  the  opposer.  In  the  absence  of 
such  proof,  and  in  view  of  the  fact  that  both  parties 
have  been  actively  engaged  in  a  competitive  busi- 
ness for  a  number  of  years,  it  should  not  be  assumed 
that  there  is  any  likelihood  of  confusion,  as  orig- 
inally alleged  by  the  opposer,  because  of  any  resem- 
blance which  the  mark  "Koke"  bears  to  the  mark 
"Coca-Cola."  It  is  therefore  held  that  the  opposer 
is  dependent  upon  the  allegation  of  the  amended 
notice  to  the  effect  that  "Koke"  is  a  common  ab- 
breviation and  familiar  nickname  which  has  been 
adopted  and  used  by  the  public  as  a  means  of  dis- 
tinguishing opposer's  goods  from  other  goods  of  the 
same  descriptive  properties. 

The  opposer  has  introduced  the  testimony  of  nu- 
merous witnesses  located  in  different  sections  of  the 
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country  to  the  effect  that  customers  at  soda-foun- 
tains who  ask  for  Koke  accept  Coca-Cola  without  ob- 
jection. In  many  instances  such  customers,  when 
asked  if  they  meant  Coca-Cola,  answered  in  the  af- 
firmative. Some  of  the  witnesses  testified  that,  to 
their  recollection,  "Koke"  had  been  used  as  a  nick- 
name for  "Coca-Cola"  for  as  much  as  twenty  or 
twenty-five  years.  No  attempt  will  be  made  to  make 
a  detailed  analysis  of  the  mass  of  testimony  which 
has  been  introduced  to  establish  this  point  of  op- 
poser's  case.  It  is  objected  to  by  the  applicant  on 
the  ground  that  it  is  the  testimony  of  interested  wit- 
nesses and  to  a  certain  extent  that  is  true.  Much  of 
it  is  the  testimony  of  detectives  employed  by  the 
opposer  and  sent  to  different  parts  of  the  country 
for  the  express  purpose  of  collecting  evidence.  Much 
of  it  is  the  testimony  of  customers  of  The  Coca-Cola 
Company.  Some  of  it  must  be  entirely  disregarded 
on  the  ground  that  it  is  mere  hearsay.  Some  was 
properly  objected  to  on  the  ground  that  it  was  given 
in  response  to  leading  questions.  A  large  propor- 
tion of  this  evidence,  however,  is  free  from  objection, 
other  than  that  it  is  the  testimony  of  witnesses  who, 
as  customers  or  employees,  are  more  or  less  inter- 
ested in  the  success  of  the  Coca-Cola  Company  as  a 
commercial  institution.  No  good  reason  has  been 
shown  why  such  evidence  should  not  be  accepted  as 
true.  It  has  been  abstracted  and  tabulated,  for  con- 
venient reference,  on  pages  137  to  171  of  opposer 's 
brief.  It  has  not  been  satisfactorily  rebutted  and 
counsel  for  applicant  do  not  contend  that  the  word 
"Koke"  has  not  been  so  used. 
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The  argument  relied  upon  by  applicant  is  that 
*'Koke"  is  in  many  instances  used  by  the  public  in 
a  generic  sense  as  a  name  for  any  of  fifty  or  more 
cola  drinks  which  may  be  found  for  sale  on  the 
market  (Applicant's  Brief,  pp.  162,  163,  167,  168), 
and  that  to  such  extent  as  "Koke"  is  used  by  the 
public  as  a  name  for  "Coca-Cola"  such  use  should 
not  be  regarded  as  having  originated  because  of  any 
similarity  between  the  marks  "Koke"  and  "Coca- 
Cola,"  but  because  of  an  alleged  general  impression 
that  "Coca-Cola"  contained  some  sort  of  powerful, 
habit- forming  drug  such  as  cocaine  (Applicant's 
Brief,  pp.  156,  157).  It  will  therefore  be  regarded 
as  an  established  fact,  for  the  purpose  of  deciding 
this  case,  that  the  word  "Koke"  has  been  used  quite 
generally  for  many  years  in  certain  sections  of  the 
country,  and  particularly  in  Texas,  as  an  abbrevia- 
tion or  nickname,  intended  to  distinguish  opposer's 
goods  from  goods  of  like  descriptive  properties. 

The  arguments  which  have  been  advanced  in  Ap- 
plicant's Brief  (pp.  157,  163,  167,  168,  252),  to  the 
effect  that  "Koke"  is  a  generic  term  used  by  the 
public  as  a  nickname  for  any  one  of  a  class  of  fifty 
or  more  beverages  to  be  found  on  the  market,  is 
based,  in  part  at  least,  on  testimony  which  is  not  a 
part  of  the  printed  record.  By  agi'eement  of  the 
parties,  approved  by  the  Patent  Office,  the  testimony 
in  this  case  was  taken  contemporaneously  with  the 
testimony  in  certain  court  proceedings  pending  be- 
tween the  same  parties.  Certain  testimony  taken  by 
the  applicant  was  not  entitled  as  testimony  to  be  used 
in  this  proceeding  before  the  Patent  Office.    A  type- 
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written  copy  thereof  was  introduced  by  the  opposer 
but  was  not  printed.  This  testimony  might  have 
been  used  by  either  party,  had  it  been  printed  as  re- 
quired by  the  rules.  Because  neither  party  printed 
the  same  it  was  ruled  at  the  hearing,  after  reading 
the  agreements  relative  thereto  (Applicant's  Rec- 
ord, page  66;  Applicant's  Brief,  pp.  157  to  161),  that 
the  unprinted  testimony  should  not  be  considered 
in  behalf  of  either  party  to  the  interference. 

Applicant 's  argument  to  the  effect  that ' '  Koke ' '  is 
a  generic  term  used  by  many  persons  as  a  name  for  a 
class  of  drinks  is  not  dependent  solely  upon  the  un- 
printed portion  of  applicant's  record.  Evidence  in 
support  of  such  a  use  of  that  term  is  to  be  found  in 
the  printed  records  of  both  parties  (see  testimony 
of  Boylin,  Qs.  52  to  64,  Applicant's  Record,  pp.  216, 
217;  Sidebottom,  XQs.  110,  111,  Applicant's  Rec- 
ord, p.  254;  Brown,  Q.  14,  Opposer 's  Record,  p.  1039 ; 
Christy,  XQs.  135,  136,  Opposer 's  Record,  p.  1903). 
Moreover,  to  such  extent  as  the  use  of  "Koke"  as 
a  generic  term  or  name  for  a  class  of  drinks  may  be 
found  to  constitute  a  reason  for  refusing  to  register 
the  same  as  a  trademark,  the  use  in  that  sense  may 
be  regarded  as  formally  admitted  by  counsel  for  ap- 
plicant (Applicant's  Brief,  pp.  157,  163,  167,  168). 

In  view  of  the  rulings  which  have  been  made  to  the 
effect  that  the  word  "Koke"  is  used  to  a  material 
extent  by  persons  desiring  to  purchase  coca-cola, 
and  that  the  same  word  is  frequently  used  as  a  gen- 
eric term  or  name  for  a  large  class  of  drinks,  the 
applicant's  right  to  register  is  held  to  be  dependent 
upon  proof  that  ' '  Koke ' '  was  used  as  a  distinguish- 
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ing  mark  for  applicant's  goods  prior  to  the  time  at 
which  the  public  began  to  use  that  word  either  as  a 
nickname  for  "Coca-Cola"  or  as  a  generic  name  for 
any  cola  drink  (Stachelberg  et  al.  v.  Ponce,  128  U.  S. 
686;  46  O'.  G.  337;  Corbin  v.  Gould,  133  U.  S.  308; 
51  O.  G.  622;  Denver  Chemical  Mfg.  Co.  v.  Lilley 
et  al.,  216  F.  869).  Even  should  it  be  found  that  ap- 
plicant's alleged  prior  use  is  established  by  the  evi- 
dence, applicant's  right  to  register  may  be  defeated 
by  proof  of  abandonment  at  a  subsequent  date.  The 
evidence  bearing  upon  these  features  of  the  case  will 
now  be  taken  up  for  consideration. 

The  applicant  has  introduced  testimony  to  estab- 
lish an  adoption  and  use  of  "Koke"  as  a  distinguish- 
ing mark  for  goods  sold  by  its  predecessors  as  early 
as  the  year  1888.  If  such  use  is  established  it  would 
doubtless  entitle  applicant  to  register  in  the  absence 
of  evidence  of  abandonment.  Few  of  the  many  wit- 
nesses who  testified  as  to  the  use  of  the  word  "Koke" 
as  a  nickname  for  "Coca-Cola"  attempted  to  carry 
such  use  back  farther  than  from  ten  to  fifteen  years 
and  such  dates  were  not  established  by  association 
with  other  events  or  by  documentary  evidence.  A 
ruling  that  the  word  "Koke"  was  so  used  to  any 
material  extent,  prior  to  the  year  1900  would  doubt- 
less be  unwarranted  in  view  of  the  testimony  upon 
which  it  must  be  based.  On  the  other  hand,  the  op- 
poser  contends  that  the  use  of  "Koke"  as  a  mark 
for  applicant's  goods  is  not  established  at  a  date 
earlier  than  the  year  1909.  Use  of  the  word ' ' Koke ' ' 
at  that  late  date  would  not  entitle  applicant  to  regis- 
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ter  because  of  the  earlier  use  of  the  same  word  as  a 
nickname  for  "Coca-Cola." 

The  history  of  the  adoption  and  use  of  "Koke"  as 
a  name  or  mark  for  applicant's  product  will  first  be 
very  briefly  outlined  in  accordance  with  the  testi- 
mony of  J.  C.  Mayfield,  Sr.,  given  during  his  exami- 
nation as  a  witness  for  applicant.  This  witness,  J. 
C.  Mayfield,  Sr.,  president  of  the  applicant,  Koke 
Company  of  America,  mil  hereinafter  be  referred 
to  as  "Mayfield,"  as  a  convenient  means  of  distin- 
guishing between  him  and  his  sons,  whose  names  will 
be  given  in  connection  with  their  respective  initials. 

According  to  Maj^eld's  testimony,  the  Pemberton 
Medicine  Company,  of  Atlanta,  Georgia,  at  the  time 
that  partnership  was  formed,  took  over  Pemberton 's 
entire  business  including  the  manufacture  and  sale 
of  Wine  of  Coca,  Coca-Cola,  Globe  Flower  Cough 
Syrup,  Indian  Queen  Hair  Dye,  and  several  other 
remedies  and  preparations.  Mayfield  testified  that 
he  got  the  coca-cola  formula  directly  from  Pember- 
ton, who  explained  it  to  him  and  permitted  him  to 
copy  it  in  a  note-book.  According  to  his  testimony 
the  Pemberton  Medicine  Company,  as  a  part  of  its 
regular  business,  continued  to  manufacture  and  sell 
Coca-Cola  for  a  few  months,  after  which  a  dispute 
arose  between  Pembei-ton  and  the  other  partners, 
Murphy,  Bloodworth,  and  Mayfield,  as  to  the  com- 
pany's right  to  Coca-Cola,  and  before  the  end  of  the 
year  1888  it  was  decided  that  the  Company  should 
discontinue  the  use  of  the  name  "Coca-Cola"  and 
market  the  same  product  under  the  name  "Koke." 
Before  the  end  of  that  year   Murphy   retired   and 
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Pemberton  died.  A  settlement  was  made  for  the 
purpose  of  closing  out  the  Pemberton  interest,  as  a 
result  of  which  Mrs.  Pemberton  received  the  formula 
to  the  Indian  Queen  Hair  Dye  and  one-third  of  the 
manufactured  stock  on  hand.  The  business  was  then 
continued  by  Mayfield  and  Bloodworth. 

Mayfield  testified  that  at  some  time  between  the 
years  1890  and  1892,  it  was  decided  to  get  rid  of  the 
patent  medicines  and  push  ''Koke"  only.  At  about 
this  time  he  claims  to  have  met  an  old  friend  named 
Ealey,  who  became  interested  in  the  "Wine  of  Coca" 
and  in  1893  a  separate  company,  the  Wine  of  Coca 
Company,  was  organized  to  take  over  that  prepara- 
tion. In  1895,  Mayfield  claims  to  have  bought  out 
Bloodworth  and  to  have  continued  the  business  in 
Atlanta  as  sole  proprietor  until  about  the  end  of  the 
year  1898. 

About  the  end  of  the  year  1898  Mayfield  claims  to 
have  left  Atlanta.  He  first  did  a  little  manufactur- 
ing in  New  Jersey  and  between  the  years  1899  and 
1909  he  became  interested  in  various  business  estab- 
lishments in  Birmingham,  Nashville,  and  St.  Louis. 
When  he  went  to  Birmingham,  in  1899,  he  succeeded 
in  interesting  one  Brittain  in  his  new  drink  "Celery- 
Cola,"  with  which  he  claimed  to  have  been  experi- 
menting in  Atlanta.  He  and  Brittain  then  started 
a  bottling  business  for  the  purpose  of  exploiting 
"Celery-Cola."  From  this  time  on  Majrfield  claims 
to  have  manufactured  and  sold  both  "Celery  Cola" 
and  "Koke"  continuously  until  1909  in  some  one  or 
more  of  the  establishments  with  which  he  was  con- 
nected in  the  above-mentioned  cities.     That  "Koke" 


vs.  The  Coca-Cola  Company.  21 

has  been  used  by  Mayfield  and  the  companies  with 
which  he  has  been  associated  since  1909  does  not  ap- 
pear to  be  disputed  (Opposer's  Brief,  p.  11).  This 
admitted  use  of  applicant's  mark  during  the  last  six 
years  and  the  various  business  organizations  with 
which  he  has  been  associated  in  Texas,  Louisiana, 
and  elsewhere,  are  not  at  issue  in  this  proceeding  and 
need  not  be  discussed. 

That  the  Pemberton  Medicine  Company,  of  At- 
lanta, Georgia,  made  and  sold,  during  the  period 
from  1888'  to  1898,  in  containers  bearing  the  label 
' '  Koke, ' '  a  product  which  was  used  in  the  making  of 
a  soda-fountain  beverage,  is  held  to  be  established. 
This  ruling  is  in  no  manner  dependent  upon  the  tes- 
timony of  Mayfield,  himself.  It  is  based  upon  the 
testimony  of  several  competent  witnesses  including 
one  of  the  original  partners.  Murphy  (Applicant's 
Record,  p.  393) ;  a  daughter  and  a  son-in-law  of  an- 
other of  the  original  partners  (Banks,  Applicant's 
Record,  pp.  516,  525;  Miss  Marian  Bloodworth,  ap- 
plicant's Record,  pp.  347,  351,  356,  357),  and  a  friend 
who  visited  Mayfield  from  Alabama  about  1892  or 
1893  (Holley,  Applicant's  Record,  pp.  373,  374). 
These  witnesses  have  not  been  impeached  and  there  is 
no  apparent  reason  why  their  testimony  should  not  be 
accepted  as  true. 

Evidence  has  been  introduced  in  behalf  of  the  ap- 
plicant which  is  believed  to  warrant  the  conclusion 
that  Mayfield  continued  to  make  and  sell  a  beverage 
of  some  kind  under  the  name  "Koke"  for  a  short 
period  at  least  after  he  left  Atlanta.  McGraw,  an 
Alabama  bottler,  testified  (Applicant's  Record,  pp. 
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421,  422)  that  he  has  bottled  Koke  purchased  from 
Mayfield,  "off  and  on"  (Applicant's  Record,  p.  422) 
ever  since  about  the  year  1900.  He  admitted  that  he 
had  lost  track  of  Mayfield  at  times  and  has  been  un- 
able to  get  the  product  for  periods  of  time,  the  ex- 
tent of  which  is  more  or  less  uncertain.  He  testi- 
fied, however,  that  he  bottled  and  sold  Koke  during 
the  years  1900,  1901,  and  1902,  and  gave  a  list  of  sev- 
eral of  his  customers  (Applicant's  Record,  pp.  432, 
433).  It  would  seem  that  this  testimony  as  to  sales 
of  Koke  in  1901,  1902,  and  1903,  might  have  been  re- 
butted if  not  true. 

The  applicant  has  introduced  the  testimony  of 
numerous  witnesses  to  the  effect  that  he  continued  to 
manufacture  and  sell  "Koke"  during  the  years  1904 
to  1909  when,  according  to  his  own  testimony,  he  was 
most  interested  in  "Celery-Cola"  (Applicant's  Rec- 
ord, p.  906).  The  testimony  of  many  of  those  wit- 
nesses is  too  uncertain  and  indefinite  to  be  given  any 
weight  as  evidence. 

Casey  first  testified  that  Mayfield  was  selling  Koke 
twelve  years  ago  (Applicant's  Record,  p.  416).  He 
then  testified  that  he  meant  eight  or  nine  years  (Ap- 
plicant's Record,  p.  418)  ;  then  said  it  was  "about 
eight  years"  (Applicant's  Record,  p.  418)  ;  and  ad- 
mitted that  he  could  not  remember  the  year  or  date. 

Sidebottom  testified  to  knowledge  of  the  use  of 
Koke  by  Mayfield  for  eighteen  years  (Applicant's 
Record,  p.  246).  On  cross-examination  he  cut  the 
time  down  to  twelve  or  fourl^een  years  (Applicant's 
Record,  p.  258)  and  then  admitted  that  he  could  not 
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remember   ''Koke,"  but    confused   the    same    with 
''Cola"  (Applicant's  Rec,  p.  259). 

Freed,  on  direct  examination,  testified  that  he  had 
bought  Koke  from  Mayfield  continuously  since  about 
thirteen  years  ago  (Applicant's  Rec,  p.  262).  On 
cross-examination  he  first  admitted  that  he  did  not 
know  anything  about  "Koke"  either  as  an  extract 
or  as  a  syrup  until  about  seven  years  ago  (Applicant's 
Rec,  pp.  275,  276),  and  then  admitted  that  he  could 
not  remember  about  "Koke"  (Applicant's  Rec,  pp. 
290,293). 

Mayfield 's  son,  S.  T.  Mayfield,  testified  that  his 
father  continued  to  manufacture  "Koke"  at  Bir- 
mingham until  1908  (Applicant's  Rec,  p.  545). 
Although  he  claims  to  have  been  on  the  road  for  his 
father  from  1903  until  1908  (Applicant's  Rec,  pp. 
545,  571,  581),  selling  Koke,  Celery-Cola,  etc.  (Appli- 
cant's Rec,  p.  588),  he  could  not  remember  the  names 
of  any  of  the  customers  to  whom  he  sold  Koke  (Ap- 
plicant's Rec,  p.  591). 

Another  of  Mayfield 's  sons,  J.  W.  Mayfield,  also 
claims  to  have  been  on  the  road  selling  "Koke"  for 
his  father  from  1903  to  1907  (Applicant's  Rec, 
p.  641),  but  could  not  name  any  of  their  Koke  cus- 
tomers (Applicant's  Rec,  pp.  686,  690). 

But  it  is  deemed  unnecessary  to  make  a  detailed 
analysis  of  the  many  witnesses  who  were  examined  in 
behalf  of  the  applicant  in  view  of  the  admissions  and 
contradictory  testimony  of  Mayfield,  himself,  through 
whom  the  applicant  claims  title,  as  its  immediate 
predecessor.  Ma5^eld  is  now  the  president  of  the 
Koke  Company  of  America  and  must  be  regarded  as 
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having  been  at  all  times,  since  its  first  alleged  adop- 
tion and  use,  the  person  most  interested  in  the  suc- 
cess of  Koke.  His  conduct  and  admissions,  so  far  as 
they  raise  presumptions  which  are  against  the  inter- 
est of  the  applicant,  must  be  regarded  as  of  more 
weight  than  indefinite  and  conflicting  testimony  of 
other  witnesses.  It  will  be  shown  that  his  own  tes- 
timony in  support  of  the  applicant's  case  must  be 
ignored  and  that  his  conduct  and  admissions  during 
the  period  from  1904  to  1900,  and  subsequent  thereto, 
as  established  by  the  record,  warrant  the  conclusion 
that  he  abandoned  Koke  some  time  between  1903  and 
1909,  during  which  period  he  was  pushing  Celery- 
Cola. 

The  conclusion  that  Mayfield  is  not  to  be  relied 
upon  as  a  witness  in  behalf  of  the  applicant  and  that 
his  testimony  in  support  of  applicant 's  case  must  be 
disregarded  is  clearly  warranted  in  view  of  his  an- 
swers to  questions  asked  him  when  examined  as  a 
witness  for  the  opposer  during  the  taking  of  its  tes- 
timony in  rebuttal.  The  opposer  had  introduced 
evidence  to  the  effect  that  in  the  year  1907  one  of 
Mayfield 's  employees,  Rice,  had  been  prosecuted  for 
the  alleged  theft  from  Mayfield  of  a  formulae  book 
and  some  of  his  stock  in  trade.  On  direct  examina- 
tion Mayfield  was  asked  if  he  were  present  at  the 
hearing  of  the  case  of  State  v.  Rice  and  had  answered 
(Applicant's  Rec,  p.  937)  "No."  After  the  opposer 
had  established,  by  evidence  in  rebuttal,  that  May- 
field  was  present  and  testified  in  that  case,  Mayfield 
offered  the  explanation  that  the  record  is  erroneous 
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and  that  he  had  actually  answered  "Yes"  (Opposer's 
Rec,  2694). 

The  opposer,  in  its  brief  (pp.  36  to  47),  has  tabu- 
lated extracts  from  Mayfield's  testimony  as  a  con- 
venient means  for  comparing  that  which  he  gave  in 
the  case  of  State  v.  Rice,  with  that  given  in  this  case ; 
first,  as  a  witness  for  the  applicant,  and  subsequently 
as  a  witness  in  rebuttal  for  the  opposer.  It  is  unnec- 
essary, however,  to  enter  into  any  detailed  discussion 
relative  to  the  contradictions  and  inconsistencies  to 
be  found  in  Majrfield'K  testimony  or  of  the  testimony 
which  he  has  submitted  in  explanation  of  the  same. 
His  conduct  as  a  witness  in  rebuttal  for  the  opposer  is 
alone  sufficient  to  warrant  the  conclusion  that  his  tes- 
timony cannot  be  relied  upon.  Although  repeatedly 
cautioned  that  if  he  did  not  remember  the  facts  he 
should  so  state  (Opposer's  Rec,  pp.  2720,  2728, 2729), 
he  persistently  answered  "Yes"  when  asked  as  to  cer- 
tain facts,  at  the  same  time  admitting  that  he  remem- 
bered nothing  about  the  matter  (Opposer's  Rec,  pp. 
2746,  2747,  Qs.  293  to  297;  p.  2726,  Qs.  357,  358;  p. 
2727,  Qs.  365,  ^G^-,  p.  2733,  Q.  429;  p.  2739,  Q.  473). 
He  apparently  attached  no  importance  to  the  fact 
that  he  was  testifying  under  oath. 

In  his  testimony  in  the  case  of  State  v.  Rice,  al- 
though Mayfield  was  subjected  to  an  extensive  cross- 
examination  relative  to  his  various  formulae  and  as 
to  the  business  of  The  J.  C.  Mayfield  Manufacturing 
Company,  he  said  not  a  word  about  ' '  Koke. ' '  That 
was  in  1907.  He  testified  that  at  that  time  the  com- 
pany was  doing  nothing  except  to  supply  the  Celery 
Cola  Company  with  its  specialties,  "Celery-Cola"  and 
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**Pepsinola"  (Plaintiff's  Rebuttal  Exhibits  4,  5,  6 
and  7). 

In  1911  Mayfield  learned  that  the  Murfreesboro 
Bottling  Works,  of  Murfreesboro,  Tennessee,  was 
carrying  on  some  kind  of  a  business  under  a  regis- 
tered trademark  "Koke"  (Applicant's  Rec,  p.  789). 
Mayfield 's  Company  purchased  that  registration  for 
a  material  consideration  (Defendant's  Exhibit  No. 
67)  without  entering  into  any  contest,  although  May- 
field  claims  to  have  used  the  name  "Koke"  as  a  dis- 
tinguishing mark  for  his  goods  continuously  since 
the  year  1888.  The  earliest  date  of  use  alleged  in 
the  Murfreesboro  registration  is  May  1,  1902  (De- 
fendant's Exhibit,  No.  129).  Mayfield  admits  that 
he  took  nothing  from  the  Murfreesboro  Bottling 
Works,  as  a  result  of  this  transaction,  other  than  the 
certificate  of  registration.  The  business  and  formu- 
lae were  not  transferred  (Applicant's  Rec,  pp.  860 
and  923). 

In  1913  Mayfield  was  notified  that  an  application 
for  registration  of  the  word  ' '  Koke "  as  a  trademark 
for  a  nonalcoholic  beverage  was  being  prosecuted  be- 
fore the  U.  S.  Patent  Office  by  one  William  L.  Bit- 
ting of  Texas.  Instead  of  contesting  an  interference 
with  Bitting,  whose  earliest  alleged  date  of  use  was 
November  10,  1898,  Mayfield 's  Company  bought  Bit- 
ting's  application  and  had  the  mark  registered  to  the 
Koke  Company  of  America  as  assignee  (Applicant's 
Rec,  pp.  829,  830,  923 ;  Defendant 's  Exhibits  No.  126 
and  No.  128).  That  applicant  took  nothing  from 
Bitting  in  the  nature  of  apparatus,  labels,  formulae 
or  other  tangible    assets    is  admitted  (Applicant's 
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Rec,  pp.  921,  922).  Applicant  purchased  nothing 
but  the  bare  application  for  trademark  registration 
together  with  a  label  registration  owned  by  Bitting 
(Defendant's  Exhibits  No.  126  and  No.  127). 

In  the  fall  of  the  year  1910,  the  Koke  Companies, 
of  which  Mayfield  was  president,  filed  applications 
for  registration  of  ' '  Koke  "  as  a  trademark  in  twenty 
or  more  states  of  the  Union  (Applicant's  Rec,  pp. 
830  to  835).  Certified  copies  of  several  of  these  ap- 
plications for  state  registration  are  found  in  the 
record  (Plaintiff's  Rebuttal  Exliibits  No.  81  to  No. 
89).  In  each  instance  the  application  is  verified  by 
Mayfield  and  in  no  case  did  he  allege  a  date  of  use 
earlier  than  June,  1909. 

Although  Maj^eld  claims  to  have  manufactured 
and  sold  Koke  continuously  from  1888  up  to  the  time 
when  the  Koke  Company  of  America  was  organized 
in  1911  (Applicant's  Rec,  p.  808),  including  the 
period  during  which  he  was  in  business  in  Birming- 
ham (Applicant's  Rec,  p.  785),  the  opposer  has  in- 
troduced as  evidence  in  rebuttal  the  testimony  of 
numerous  witnesses  to  the  effect  that  they  were  em- 
ployees of  Mayfield 's  Birmingham  companies  and 
that  they  never  heard  of  ' '  Koke ' '  during  that  period 
of  employment.  These  witnesses  include  Mayfield 's 
salesmen,  bookkeeper,  stenographer,  labeler,  chemist, 
bottlers,  bottle-washers,  shipping  clerk,  delivery 
clerk,  and  draymen  (See  Opposer 's  testimony  in  re- 
buttal by  Ellis,  Barclift,  Pogue,  Moody,  Hooper,  W. 
M.  Smith,  Ensley,  Dickson,  Brewer,  the  Andersons, 
Crawford,  Thomas,  Bonham,  Barrow,  Bevell,  and 
Garrett).     Maj^eld's    St.  Louis    salesman,  Leaver, 
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and  his  St.  Louis  chemist,  Bohne,  also  disclaim  any 
knowledge  of  Koke  during  their  employment  by  the 
J.  C.  Mayfield  Manufacturing  Company  in  1903  and 

1904  (Opposer's  Rec,  pp.  1919, 1930). 

The  applicant  has  been  unable  to  produce  speci- 
mens of  any  labels,  advertising,  letter-heads,  bills,  or 
other  physical  exhibits,  illustrating  the  manner  in 
which  "Koke"  is  alleged  to  have  been  used  prior  to 
the  year  1909.  As  evidence  in  rebuttal,  the  opposer, 
by  subpoena  duces  tecum,  introduced  a  number  of 
letters,  envelopes,  and  other  papers  of  the  J.  C.  May- 
field  Manufacturing  Company  and  of  the  Celery  Cola 
Company,  of  Birmingham,  Nashville,  and  St.  Louis, 
bearing  letters  signed  by  Mayfield  and  dated   1904, 

1905  and  1906  (Plaintiff's  Rebuttal  Exhibits  No.  11 
to  No.  60).  In  none  of  these  papers  does  the  word 
*'Koke"  appear,  either  in  the  heading  or  in  the  sub- 
ject matter,  although  the  name  "Celery-Cola"  is  con- 
spicuously set  forth  in  most  of  them.  That  these 
letters  are  authentic  is  clearly  established  (Opposer's 
Rec,  pp.  1556  to  1573,  and  p.  2765). 

In  one  of  the  letters  (Plaintiff's  Rebuttal  Exhibit 
No.  12  (which  Mayfield  admits  (Opposer's  Rec,  p. 
2765)  having  written  to  Pogue  in  1905,  he  says,  with 
respect  to  a  case  involving  his  Celery  Cola : 

"We  must  win  this  case  for  Celery-Cola  is  my 
all." 

In  1909  Mayfield  and  others  were  prosecuted  by  the 
United  States  Government  under  the  "Food  and 
Drugs  Act"  on  the  charge  of  misbranding  in  connec- 
tion with  sales  of  Celery  Cola  in  interstate  commerce 
(177  Fed.  765).     The  charge  appears  to  have  been 
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based  upon  analyses  by  the  Government  chemists  who 
found  that  Celery-Cola  contained  cocaine  and  caffein. 
With  reference  to  this  prosecution  and  its  effect  May- 
field  says : 

"Well,  that  went  down  against  us,  under  those 
conditions,  against  Celery- Cola,  which  virtually 
murdered  it  unjustly.  My  competitors  used  it 
against  us  and  I  saw  it  was  an  uphill  pull  to  try 
to  overcome  a  thing  of  that  kind.  Well,  we  had 
had  a  good  trade  on  Celery-Cola  and  a  good  trade 
on  Koke,  a  pretty  fair  trade  on  Pepsi-Nola,  and 
I  made  up  my  mind  then  to  give  my  entire  time, 
push  and  energy  to  Koke,  because  it  had  not  had 
the  black  eye  that  Celery-Cola  had." 

(Applicant's  Rec,  p.  787.) 
And  again  about  this  same  matter  Mayfield  testi- 
fied as  follows : 

XQ.  645.  And  then  some  you  sent  syrup  to  in 
barrels  with  labels  on  it,  Koke  labels  on  it  ? 

A.  I  did  not  go  into  the  syrup  business  very 
much  until  1909  or  '10,  along  there. 

XQ.  646.  That  was  when  you  went  into  the 
syrup  business. 

A.  Yes,  sir,  largely  into  the  Koke  syrup  busi- 
ness, that  was  when  I  had  trouble  with  Celery- 
Cola  and  got  a  black  eye,  with  cocaine  in  it, 
the  Government  found  it  and  then  I  thought  I 
would  naturally  have  to  overcome  that  and  I 
pushed  Koke. 

XQ.  647.  But  Koke  had  been  your  biggest 
seller  up  to  that  time  ? 

A.  I  would  not  say  that. 
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XQ'.  648.  How  was  the  proportion  between 
Koke  and  Celery-Cola  up  to  the  time  yon  dropped 
Celery-Cola  practically  and  took  on  Koke  exclu- 
sively % 

A.  Well,  Koke  from  '88  to  1900,  we  sold  more 

possibly. 

XQ.  649.  That  Celery-Cola? 

A.  Celery-Cola  for  several  years,  I  believe  was 
in  the  lead. 

XQ'.  650.  That  is,  up  to  this  suit? 

A.  Up  to  this  suit,  and  since  then  we  have 
done  more  Koke  business  because  we  have 
pushed  it. 

(Applicant's  Rec,  page  872.) 

It  is  the  opposer's  contention  that  Mayfield,  and 
the  companies  in  which  he  was  interested,  use  the 
name  "Koke,"  for  the  first  time,  after  the  Govern- 
ment prosecution,  in  1909,  with  respect  to  the  mis- 
branding of  Celery-Cola.  It  is  the  conclusion  of  this 
tribunal,  however,  and  is  so  held,  that  Mayfield  and 
his  business  associates  did  make  some  use  of  the  word 
"Koke"  as  a  name  for  a  soda-fountain  beverage  dur- 
ing the  period  from  1888  to  1903,  after  which  May- 
field  became  most  active  in  his  efforts  to  promote 
Celery-Cola,  but  that  any  trademark  right  which  may 
have  been  acquired  during  that  period  prior  to  1903 
was  clearly  abandoned  during  the  following  period 
from  1903  to  1909.  Such  abandonment  of  any  prior 
use  which  may  have  been  made  is  held  to  be  satis- 
factorily established  by  the  evidence.  Any  other  con- 
clusion is  deemed  to  be  untenable  in  view  of  May- 
field's  testimony  in  the  case  of  State  v.  Rice,  supra, 
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his  affidavits  in  his  applications  for  state  registra- 
tion, his  purchase  without  contest  of  the  Murfrees- 
boro  registration  and  the  Bitting  application,  the 
absence  of  the  word  "Koke"  in  any  of  the  letters 
and  other  papers  introduced  by  Pogue  (Plaintiff's 
Rebuttal  Exhibits  No.  11  to  No.  64),  his  admission 
in  a  letter  to  Pogue  in  1905  that  Celery-Cola  was 
"his  all,"  and  the  testimony  of  the  Birmingham  and 
St.  Louis  employees  of  the  Mayfield  companies  to  the 
effect  that  they  never  heard  of  the  word  "Koke"  dur- 
ing their  employment.  This  evidence  is  all  consist- 
ent with  the  conclusion  that  Mayfield  had  abandoned 
any  use  which  he  had  previously  made  of  * '  Koke ' '  as 
a  trademark  and  that  he  readopted  the  same  in  1909 
only  because  the  Government  prosecution  against 
"Celery-Cola"  discouraged  him  from  thereafter  at- 
tempting to  market  his  goods  under  that  name. 

That  the  applicant  acquired  nothing  by  the  pur- 
chase of  the  bare  trademark  registration  and  applica- 
tion for  registration,  one  from  Murf reesboro  Bottling 
Works  and  the  other  from  Bitting,  cannot  be  seri- 
ously questioned.  It  is  so  well  settled  that  a  trade- 
mark cannot  be  transferred,  independently  of  the 
business  and  goodwill  in  connection  with  which  it  has 
been  used,  as  to  render  further  discussion  or  the  cita- 
tion of  authorities  unnecessary. 

The  ruling  which  has  been  made  herein,  to  the  effect 
that  applicant's  predecessors  made  some  use  of  the 
mark  "Koke"  and  abandoned  the  same  prior  to  its 
readoption  by  Mayfield  in  1909,  is  of  substantially 
the  same  effect  in  deciding  this  case  as  though  it  had 
been  ruled,  in  accordance  with  opposer's  contention, 
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that  the  mark  had  never  before  been  used.     In  1909 
it  was  too  late  for  applicant  to  acquire  the  right  to 
use  ''Koke"  as   a   trademark  (Stachelberg  et  al.  v. 
Ponce,  Corbin  v.  Gould,  Denver  Chemical  Mfg.  Co. 
V.  Lilley  et  ah,  supra).     At  that  time  it  was  already, 
as  established  by  the  record  in  this  case,  a  common 
nickname,  throughout  certain  sections  of  the  country, 
for  opposer's  goods.     Moreover,  according  to  appli- 
cant's own  contention,  the  word  "Koke"  was  then 
in  common  use,  in  many  localiities,  as  a  generic  name 
for  any  one  of  a  large  number  of  cola  beverages  which 
alone  would  clearly  bar  applicant's  right  to  register. 
The  opposer  contends,  and  has  introduced  a  large 
amount  of  evidence  as  proof,  that  the  applicant  has 
resorted  to  unfair  and  unlawful  methods  of  market- 
ing its  goods  as  a  competitor;  that  it  has  imitated 
opposer's  product  and  the  containers  in  which  it  is 
distributed  and  sold ;  that  it  has  sought  to  induce  re- 
tailers to  wilfully  and  intentionally  substitute  and 
sell  its  product  as  that  of  the  opposer ;  and  that  it  has 
persistently  harrassed  those  who  will  not  do  so.     On 
the  other  hand,  the  applicant  has  submitted  evidence 
to  the  effect  that  the  opposer  has  attempted  to  monop- 
olize the  market  and  has  resorted  to  threats  and  in- 
timidating  measures   to    prevent  the  sale  by  com- 
petitors   of    any    product    similar    to    Coca-Cola. 
Whether  these  alleged  facts  are  material  to  the  issues 
which  have  been  raised  in  the  court  proceedings,  in 
which  the  testimony  submitted  for  use  in  deciding 
this  case  is  also  entitled  is  a  matter  with  which  this 
tribunal  is  not  concerned.     Such  testimony  is  deemed 
to  be  entirely  irrelevant  to  any  issue  which  is  prop- 
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erly  raised  for  determination  by  the  notice  of  opposi- 
tion and  has  therefore  been  disregarded  in  deciding 
this  case. 

The  opposition  of  The  Coca-Cola  Company  is  sus- 
tained, and  it  is  adjudged  that  the  applicant,  Koke 
Company  of  America,  is  not  entitled  to  the  registra- 
tion for  which  it  has  made  application. 

Limit  of  appeal :  June  24,  1916. 

H.  E.  STAUFFER, 
Examiner  of  Interferences. 

May  24,  1916. 

[On  reverse  side :]  132,602/17.     M.  H.  M.  E.  K. 

Certified  Copy  of  Decision  of  Commissioner  of  U.  S. 
Patent  Office  in  Coca-Cola  Co.  v.  Koke  Co.,  No. 
1424. 

2—390. 

UNITED  STATES  OF  AMERICA, 

DEPARTMENT  OF  THE  INTERIOR, 

UNITED  STATES  PATENT  OFFICE. 

To  all  to  whom  these  presents  shall  come.  Greeting : 

THIS  IS  TO  CERTIFY  that  the  annexed  is  a  true 

copy  from  the  Records  of  this  Office  of  the  Decision 

of  the  Commissioner,  dated  August  14,  1917,  in  the 

matter  of 

Opposition  Number  1,424, 

The  Coca-Cola  Company, 
vs. 
Koke  Company. 
Trademark  for  Refreshing  Non-AlcohoUc  Bever- 
age not  in  the  Nature  of  a  Food  and  a  Soda  Fountain 
Syrup. 
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IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  City  of  Washington,  this  8th  day 
of  September,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  seventeen  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hun- 
dred and  forty-second. 

[Seal]  R.  F.  WHITEHEAD, 

Acting  Commissioner  of  Patents. 
Recorded  Vol.  123,  Page  416. 

0pp.  No.  1424. 

Paper  No.  111. 
J.  R.  S. 
Hearing, 
July  27,  1916. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

The  Coca-Cola  Company, 
vs. 
Koke  Company. 
Opposition  No.  1424. 
Appeal  from  Examiner  of  Interferences. 
Trademark   for   Refreshing   Non-Alcoholic   Bever- 
age not  in  the  Nature  of  a  Food  and  a   Soda 
Fountain  Syrup. 
Application  of   the  Koke  Company  filed  June    23, 

1913,  No.  71,308,  published  December  9,  1913. 
Messrs.  HAROLD  HIRSCH  and  FRANK  F.  REED 
&  EDWARD  8.  ROOERS,  and  Messrs.  F.  L. 
BROWN  and  FRANCIS  M.  PHELPS,  for  the 
Coca-Cola  Company. 
Mr.  F.  T.  H.  JOHNSON,  for  the  Koke  Company. 
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There  has  been  much  litigation  bearing  upon  the 
matter  here  presented.  In  United  States  vs.  Coca- 
Cola  Company,  241  U.  S.  265,  decided  about  a  year 
ago,  the  case  was  remanded  for  further  proceedings. 
The  outcome  of  this  case  may  affect  the  right  of  the 
company  to  apply  the  name  "Coca-Cola"  to  its 
product  which,  I  think,  would  affect  the  standing  of 
the  opposer.  But  this  suit  has  not  according  to  my 
latest  information,  though  now  under  negotiation, 
been  finally  disposed  of. 

Of  more  direct  bearing  upon  the  issues  here  pre- 
sented are  two  district  court  decisions.  The  first  is 
the  decision  of  Judge  Sawtelle  of  the  District  Court 
of  Arizona.  The  opinion  is  found  in  the  brief  of  the 
Coca-Cola  Company  before  the  Commissioner,  page 
85.  The  decree  was  dated  September  16,  1916.  I 
understand  that  the  appeal  has  not  been  disposed  of. 

The  second  decision  was  in  the  District  Court  for 
the  Eastern  District  of  Louisiana.  The  decree,  by 
Judge  Foster,  is  dated  May  24,  1917,  and  a  certified 
copy  was  filed  with  me  on  the  first  day  of  June,  1917. 

In  each  of  these  decrees  there  are  findings  of  fact 
that  the  word  "Koke"  is  an  abbreviation  of  the 
name  "Coca-Cola"  used  by  the  public  and  by  pur- 
chasers in  designating  coca-cola;  that  the  Koke 
Company  of  America,  and  its  predecessor,  did  not 
adopt  or  use  the  name  "Koke"  until  the  year  1909; 
and  that  it  was  adopted  and  used  with  the  deliberate 
purpose  of  representing  their  goods  to  be  the  prod- 
uct and  manufacture  of  the  Coca-Cola  Company. 

In  the  brief  for  the  Koke  Company  it  is  urged  that 
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the  injury  alleged  by  the  opposer  must  arise  from  a 
mark  which  falls  within  the  inhibition  of  Section  5 
of  the  Trademark  Act.  A  motion  was  made  by  the 
applicant  to  dismiss  the  opposition  for  failure  to 
state  a  cause  of  action.  This  motion  was  denied  by 
the  First  Assistant  Commissioner  in  an  opinion 
dated  January  13,  1915  (see  Schedules  referred  to 
in  the  brief  for  the  Coca-Cola  Company,  page  101). 

I  agree  with  the  contention  by  the  opposer  that 
the  mark  sought  to  be  registered  is  not  a  mark  by 
which  the  goods  of  the  owner  of  the  mark  may  be 
distinguished  from  other  goods  of  the  same  class; 
that  it  is  in  fact  a  mark  by  which,  partly  because 
of  popular  usage,  the  goods  of  the  applicant  would 
be  confused  with  the  goods  of  the  opposer  and  that 
the  opposer  would  therefore  be  injured  by  the  regis- 
tration of  the  mark  within  the  meaning  of  the 
statute. 

This  disposes  of  the  contention  by  the  applicant 
that  the  opposer 's  case  must  fall  because  merely  an 
allegation  of  unfair  competition. 

The  opposer  was  permitted  to  amend  his  notice 
of  opposition.  (See  the  opinion  of  the  First  Assist- 
ant Commissioner  dated  September  5,  1914,  in  the 
Schedules  in  the  brief  for  the  Coca-Cola  Company, 
page  145.)  I  agree  with  the  First  Assistant  Com- 
missioner that  the  purport  of  the  original  and 
amended  notice  is  broadly  the  same  and  set  forth  in 
effect  the  same  grounds  of  opposition. 

While  it  is  true  that  opposition  proceedings  under 
the  statute  are  intended  to  be  summary  and  the  rule 
is  therefore  strict  respecting  the  time  within  which 
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they  may  be  brought  and  respecting  amendments 
after  the  statutory  period  has  expired,  yet  I  can  see 
no  reason  for  overturning  the  deliberate  action  of 
the  office  upon  this  point.  Moreover,  it  would  make 
little  difference  in  the  outcome  so  far  as  the  Koke 
Company  is  concerned  whether  the  point  that  the 
word  "Koke"  is  not  a  distinctive  name  of  the  appli- 
cant's goods  is  pressed  by  an  opposer  or  raised  by 
the  office  of  its  own  motion  as  a  reason  for  refusing 
registration. 

The  finding  of  fact  as  to  the  use  of  the  name 
"Koke"  arrived  at  by  the  examiner  of  interferences 
is  somewhat  different  from  that  by  the  district 
courts  indicated  above.  I  do  not  think  the  differ- 
ence in  the  conclusion  reached  by  the  examiner  of 
interferences  and  by  the  courts  important,  in  view 
of  the  showing  as  to  the  popular  use  of  the  word 
"Koke"  whether  as  a  nickname  for  "Coca-Cola,"  as 
insisted  by  the  opposer,  or  as  a  slang  name  for  a 
whole  class  of  syrups  in  which  caffeine  is  an  ingredi- 
ent, as  contended  by  the  applicant.  In  any  event, 
the  word  fails  to  distinguish  applicant's  product. 
Nothing  but  a  clear  showing  of  continuous  use, 
beginning  before  the  word  became  common  on  the 
lips  of  the  public,  could  justify  the  office  in  regis- 
tering it. 

In  fact,  it  is  not  seen  why  anyone  should  wish  to 
adopt  such  a  trademark  unless  it  were  to  justify  the 
retailer  in  selling  his  goods  on  the  ground  that  they 
were  called  for  when,  in  fact,  the  customer  had  no 
such  thought  in  mind  in  asking  for  a  "Koke." 

There  is  in  truth  much  testimony  to  which  atten- 
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tion  is  called  in  the  brief  filed  on  behalf  of  the  Koke 
Companj^  to  just  this  general  effect.  I  refer  to  the 
testimony  cited  or  quoted  on  pages  167  et  seq.,  under 
the  caption  "The  nickname  or  slang  expression 
*Koke'  does  not  indicate  or  designate  opposer's 
product  exclusively — hence  opposer  will  not  be 
'damaged'  by  the  registration." 

Of  the  cases  cited  the  one  which  seems  to  me  to 
come  the  closest  is  what  is  known  as  the  "Denver 
Mud"  case  (Denver  Chemical  Manufacturing  Co.  vs. 
Lilley,  216  Feb.  Rep.  869). 

This,  of  course,  was  not  a  case  of  opposition  or  a 
question  of  registration.  It  did  not  involve  the 
question  whether  "Denver  Mud"  was  a  proper 
trademark.  It  was  merely  a  case  of  unfair  com- 
petition. It  was  claimed  by  the  appellant,  who  was 
the  manufacturer  of  antiphlogistine,  that  if  a  cus- 
tomer should  go  into  almost  any  drug-store  in  almost 
any  part  of  the  globe  and  ask  for  "Denver  Mud" 
he  would  be  handed  a  can  of  antiphlogistine. 

It  was  specifically  held  that  the  term  "Denver 
Mud"  was  applied  by  the  public  to  plastic  dressings 
before  antiphlogistine  was  placed  on  the  market. 
Under  this  state  of  facts  the  conclusion  was  reached 
that  the  owners  of  the  mark  "Antiplogistine"  had 
not  made  out  a  case  of  unfair  competition. 

In  the  case  at  bar,  however,  the  question  is  dis- 
tinctly presented  whether  one  has  the  right  to  adopt 
as  his  trademark  the  popular  pseudonym  for  the 
goods  which  he  sells.  The  answer  must  be  in  the 
negative. 


vs.  The  Coca-Cola  Company.  39 

The  Examiner  of  Interferences  is  sustained. 

THOMAS  EWING, 

Commissioner. 
August  14,  1917. 
[On  reverse  side:]  132,602/17. 


Court  of  Appeals  of  the  District  of  Columhia. 

No.  1151,  Patent  Appeal  Docket.     October  Term, 

1917. 

THE  KOKE  COMPANY  OF  AMERICA, 

Appellant, 
vs. 

THE  COCA-COLA  COMPANY. 

Certified  Copy  of  Decree  of  Dismissal  of  Court  of 
Appeals  of  District  of  Columbia  in  Koke  Co.  of 
America  v.  Coca-Cola  Co. 
Subject  Matter:  Trademark  for  Refreshing  Non- 
Alcoholic  Beverage  not  in  the  Nature  of  a  Food 
and  a  Soda  Fountain  Syrup. 
Opposition  No.  1424. 

Appeal  from  the  Commissioner  of  Patents. 
It  appearing  to  the  Court  that  the  time  within 
which  the  parties  are  required  to  deposit  the  amount 
for  printing  the  record  in  this  cause  having  elapsed, 
and  they  having  failed  to  deposit  the  same, — 

IT  IS  THEREFORE,  in  pursuance  of  the  19th 
rule  of  this  court,  now  here  ordered  and  adjudged 
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by  this  court  that  this  appeal  be,  and  the  same  is 
hereby,  dismissed. 

Per  MR.  CHIEF  JUSTICE  SMYTH, 

January  5,  1918. 
A  true  copy. 

[Seal]  Test:  HENRY  W.  HODGES, 

Clerk  of   the  Court  of  Appeals  of   the  District   of 
Columbia. 

[Endorsed] :  No.  1151.  Court  of  Appeals  of  the 
District  of  Columbia.  October  Term,  1917.  Order 
of  Dismissal.  Court  of  Appeals,  District  of  Colum- 
bia.    Filed  Jan.  5,  1918.    Henry  W.  Hodges,  Clerk. 

United  States  District  Court,  Eastern  District  of 

Louisiana. 

No.  15,064. 

THE  COCA-COLA  COMPANY, 


Plaintiff, 


vs. 


THE  SOUTHERN  KOKE  COMPANY,  LTD., 
CRESCENT  CITY  SELTZ  &  MINERAL 
WATER  COMPANY,  JAMES  L.  WRIGHT 
and  J.  C.  MAYFIELD, 

Defendants. 

Certified  Copy  of  Decree  of  U.  S.  District  Court, 
Eastern  District  of  Louisiana,  in  Coca-Cola  Co. 
V.  Southern  Koke  Co.  et  al. 

This  cause  came  on  to  be  heard  and  was  argued 
by  counsel,  and  thereupon,  upon  consideration 
thereof,  for  the  reasons  orally  assigned,  with  the 
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reservation  of  the  right  to  reduce  same  to  writing, 
in  the  event  of  an  appeal  herein, 

IT  IS  ORDERED,  ADJUDGED  AND  DE- 
CREED: 

(1)  That  the  Court  has  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties  to  the  suit. 

(2)  That  the  word  "Coca-Cola"  is  a  valid  trade- 
mark. 

(3)  That  plaintiff  is  the  owner  of  and  alone  en- 
titled to  use  the  trademark  ''Coca-Cola"  and  that  its 
goods  alone  can  lawfully  be  sold  under  that  name. 

(4)  That  the  words  "Koke"  and  "Dope"  are 
each  an  abbreviation  of  the  word  "Coca-Cola"  and 
are  used  by  the  public  and  by  purchasers  in  desig- 
nating the  plaintiff's  product  "Coca-Cola." 

(5)  That  the  defendant,  J.  C.  Mayfield,  did  not 
adopt  or  make  use  of  the  name  "Koke"  until  the 
year  1900',  and  that  the  defendants  had  and  have  no 
right  to  its  use. 

(6)  That  the  defendants  have  no  interest  in  or 
claim  to  the  trademark  "Coca-Cola,"  the  Coca-Cola 
business  or  formula  and  the  defendants  claim  of  in- 
terest in  the  Coca-Cola  business,  the  trademark 
"Coca-Cola"  and  knowledge  of  the  Coca-Cola  for- 
mula are  w^ithout  foundation. 

(7)  That  the  words  "Koke"  and  "Dope"  were 
adopted  and  used  by  the  defendants  with  the  delib- 
erate purposes  of  representing  their  goods  to  be  the 
product  and  manufacture  of  The  Coca-Cola  Com- 
pany. 

(8)  That  the  defendants'  salesmen  were  in- 
structed  to  sell  and  did   sell  defendants'   product 
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under  the  names  "Koke"  and  ''Dope"  as  and  for 
Coca-Cola. 

(9)  That  the  defendant,  James  L.  Wright,  was 
not  connected  with  the  Southern  Koke  Company 
herein  referred  to  in  the  bill  of  complaint  at  the 
time  of  the  filing  of  bill  of  complaint;  therefore,  in- 
junction is  not  granted  against  him. 

(10)  That  the  defendants,  except  as  above,  and 
each  of  them,  have  infringed  the  plaintiff's  trade- 
mark and  have  been  guilty  of  unfair  competition 
with  the  plaintiff. 

(11)  That  defendants,  The  Southern  Koke  Com- 
pany, Crescent  City  Seltz  &  Mineral  Water  Com- 
pany, and  each  of  them,  their  officers,  servants, 
agents,  employees,  attorneys,  licensees,  transferees 
and  assigns,  and  each  and  all  thereof,  and  all  acting 
by  or  under  their  authority  and  J.  C.  Mayfield,  his 
heirs,  assigns  and  all  persons  claiming  under  or 
through  him  be,  and  they  are  each  and  all  perpetu- 
ally enjoined  and  restrained  from  using  or  employ- 
ing in  connection  with  the  manufacture,  advertise- 
ment, offering  for  sale,  or  sale,  of  any  product  not 
being  the  genuine  product  of  the  plaintiff,  the  word 
"Coca-Cola,"  or  any  like  word,  or  the  word  "Koke," 
or  any  like  word,  or  the  word  "Dope,"  or  any  like 
word;  from  claiming  or  asserting  any  right  in  the 
name  "Koke"  or  in  the  name  "Dope,"  or  inter- 
fering or  threatening  any  prosecution  or  interfer- 
ence with  the  use  thereof  as  short  names  or  nick- 
names of  plaintiff's  produce,  Coca-Cola;  from  using 
or  employing  or  authorizing  the  use  or  employment 
of  labels,  designs  or  devices  identical  with  or  like 
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the  labels,  designs  or  devices  of  the  plaintiff,  or  the 
labels,  designs  or  devices  used  by  the  defendants 
and  referred  to  in  the  bill  of  complaint  herein; 
from  using  in  connection  with  the  sale  or  shipment 
of  any  product  not  the  plaintiff's  barrels  or  recep- 
tacles colored  in  imitation  of  the  plaintiff's  said 
barrels  or  receptacles;  from  stating  or  representing 
that  the  syrup  made  or  sold  by  defendants,  or  any 
of  them,  is  made  from  the  same  formula  as  Coca- 
Cola  syrup,  or  that  defendants,  or  any  of  them, 
know  or  may  rightfully  use  or  employ  the  Coca-Cola 
formula;  from  claiming  any  interest  in  or  having 
had  an  interest  in  the  Coca-Cola  business,  from 
claiming  any  knowledge  of  the  Coca-Cola  formula; 
from  coloring  any  product  not  the  plaintiff's  in 
imitation  of  or  like  the  color  of  Coca-Cola  without 
clearly  indicating  in  connection  with  the  sale  there- 
of that  the  same  is  the  product  of  defendants  and 
not  of  the  plaintiff,  and  further,  from  doing  any  act 
or  thing,  or  using  any  name  or  names,  devices,  arti- 
fices or  contrivances,  which  may  be  calculated  to 
represent  that  any  product  not  of  plaintiff's  pro- 
duction is  the  genuine  Coca-Cola  of  plaintiff  and  that 
writs  of  perpetual  injunction  issue  accordingly. 

(12)  That  defendants,  and  each  of  them,  may  be 
required  to  account  to  plaintiff  for  any  and  all 
profits  derived  by  them  or  any  or  either  of  them, 
and  to  pay  the  plaintiff  such  damages  as  it  may  have 
sustained  by  reason  of  the  unlawful  conduct  of  de- 
fendants and  each  of  them,  and  that  in  the  event 
the  parties  do  not  agree  as  to  the  amount,  this  cause 
be  referred  to  a  Master  in  Chancery  of  this  Court, 
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to  take  and  state  an  accounting  to  the  plaintiff  for 
any  and  all  such  profits  and  any  and  all  of  said  dam- 
ages, with  full  power  to  subpoena  and  order  the 
attendance  of  witnesses,  the  taking  of  depositions 
and  the  production  of  books,  papers  and  documents 
pertinent  to  the  taking  and  stating  of  said  account 
for  profits  and  damages  and  to  report  said  account 
and  statement  of  profits  and  damages  aforesaid  as 
by  law  provided. 

(13)  That  defendants  pay  the  costs  of  this  suit 
to  be  taxed,  and  that  upon  taxation  plaintiff  have 
execution  therefor. 

(Signed)     RUFUS  E.  FOSTER, 

Judge. 

May  24, 1917. 

CLERK'S  OFFICE. 

I  certify  the  foregoing  to  be  a  true  copy  from  the 
original  record  in  this  office. 

WITNESS,  my  hand  and  the  seal  of  the  said 
Court,  at  the  city  of  New  Orleans,  La.,  this  7th  day 
of  September,  A.  D.  1917. 

[Seal]  H.  J.  CARTER, 

Clerk. 
By  Hy.  J.  Loisel, 
Deputy  Clerk. 

[Endorsed]:  No.  15,064.  U.  S.  District  Court, 
Eastern  District  of  Louisiana,  New  Orleans  Divi- 
sion. The  Coca-Cola  Company  vs.  The  Southern 
Koke  Company,  Ltd.,  Crescent  City  Seltz  &  Mineral 
Water  Company,  James  L.  Wright  &  J.  C.  Mayfield. 
Copy  of  Decree  Granting  Perpetual  Injunction,  etc. 
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In  the  District  Court  of  the  United  States  of  Amer- 
ica, Eastern  District  of  Tennessee,  Southern 
Division. 

No.  53. 

UNITED  STATES 

vs. 

FORTY  BARRELS  AND  TWENTY  KEGS  OF 
COCA  COLA. 

Certified  Copy  of  Decree  of  District  Court,  Eastern 
District  of  Tennessee,   Southern  Division,  in 
United  States  v.  Forty  Barrels  and  Twenty 
Kegs  of  Coca-Cola. 
This  proceeding  coming  on  to  be  heard,  and  it  ap- 
pearing that  the  claimant,  The  Coca  Cola  Company, 
without  admitting  the  charges  of  either  misbranding 
or  adulteration,  but  expressly  denying  same,  but  stat- 
ing that  it  has  made  certain  modifications  in  the 
process  of  its  manufacture,  and  on  account  of  which 
a  decision  either  way  of  the  question  of  fact  now  in- 
volved would  not  be  conclusive  in  any  future  pro- 
ceeding against  its  present  product,  has,  in  order  to 
dispose  of  this  libel  without  the  necessity  of  another 
trial,  and  for  the  sole  purpose  of  disposing  of  this 
cause,  withdrawn  its  claim  and  all  other  pleadings 
therein,  and  it  appearing  that  the  United  States  and 
said  claimant,  by  their  attorneys  of  record,  have  con- 
sented to  the  judgment  herein; 

And  it  appearing  that  the  monition  issued  in  this 
case  has  been  heretofore  returned,  the  usual  proc- 
lamation made,  all  legal  requirements  complied  with 
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and  that  the  default  of  all  persons  has  been  duly  en- 
tered after  withdrawal  by  claimant  of  this  claim  and 
defenses  as  aforesaid ; 

NOW,  THEREFORE,  the  premises  considered,  it 
is,  on  motion  of  the  United  States,  ORDERED, 
SENTENCED  AND  ADJUDGED  by  the  Court, 
now  here,  and  his  Honor,  the  District  Judge,  by 
virtue  of  the  power  and  authority  in  him  vested,  doth 
hereby  order,  sentence  and  adjudge  that  the  goods, 
wares,  and  merchandise  seized  in  this  proceeding  be, 
and  the  same  are  hereby  forfeited  to  the  United 
States  and  that  the  said  The  Coca  Cola  Company  pay 
all  costs  of  this  proceedings ; 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
AND  DECREED  that  the  judgment  of  forfeiture 
shall  not  be  binding  upon  the  said  The  Coca  Cola 
Company  or  its  product  except  as  to  this  cause  and 
the  particular  goods  seized  herein,  nor  binding  upon 
the  claimant  or  its  product  as  it  shall  relate  to  any 
other  cause  or  proceeding  of  any  kind  or  character. 

AND  IT  IS  FURTHER  ORDERED  that  the 
said  goods,  wares  or  merchandise  seized  herein,  to 
wit,  the  forty  barrels  and  twenty  kegs  of  Coca  Cola, 
shall  be  released  to  the  claimant  upon  said  claimant 
paying  the  costs  above  adjudged  and  giving  sufficient 
bond,  conditioned  that  the  product  shall  not  be  sold 
or  otherwise  disposed  of  contrary  to  the  provisions 
of  the  Federal  Food  and  Drugs  Act,  or  the  laws  of 
any  State,  Territory,  district,  or  Insular  possession 
of  the  United  States. 
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In  open  court,  this  12th  day  of  November,  1918. 

(Signed)     SANFORD, 
United  States  Judge. 
O.  K.— WM.  L.  FRIERSON, 

Asst.  Atty.  General. 
W.  T.  KENERLY, 

U.  S.  Atty. 
J.  B.  SIZER, 

Atty.  for  Coca-Cola  Co. 
HAROLD  HIRSCH, 

Attorney  for  the  Cola  Cola  Co. 

[Endorsed] :  No.  53.  United  States  District 
Court,  Eastern  District  of  Tennessee,  Southern  Di- 
vision. The  United  States  versus  40  Barrels  and  20 
Kegs  of  Coca  Cola.  Agreed  Order  of  .  Dis- 
missal at  Defendant 's  Cost.  12th  day  of  November, 
1917.  Ent'd  Minute  Book  .  Horace  Van  De- 
venter,  Clerk.  By  Geo.  E.  Gresham,  10  A.  M.,  Dep. 
Clk. 

The  United  States  of  America, 
Eastern  District  of  Tennessee, 
Southern  Division, — ss. 

I,  Horace  Van  Deventer,  clerk  of  the  District 
Court  of  the  United  States,  within  and  for  the  Dis- 
trict aforesaid,  do  hereby  certify  that  the  foregoing 
printing  and  typewriting  is  a  true,  full,  correct  and 
complete  copy  of  the  original  final  decree  on  file 
and  remaining  of  record  in  my  office  in  the  matter 
of  The  United  States  v.  40  Barrels  and  20  Kegs  of 
Coca  Cola,  No.  53. 
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IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  seal  of  the  said  District  Court,  at 
Chattanooga,  Tennessee,  this  20th  day  of  April,  A.  D. 
1918. 

HORACE  VAN  DEVENTER, 

Clerk. 
By  Geo.  E.  Gresham, 
Deputy  Clerk. 

[Endorsed] :  No.  53.  United  States  District 
Court,  Eastern  District  of  Tennessee,  Southern  Di- 
vision. The  United  States  versus  40  Barrels  and  20 
Kegs  of  Coca  Cola.     Certified  Copy  Final  Decree. 


Certified  Copy  of  Opinion  of  Hollister,  D.  J.,  in 
Coca-Cola  Co.  v.  Duberstein,  etc.,  et  al. 

The  United  States  of  America, 
Southern  District  of  Ohio, 
Western  Division, — ss. 

At  a  stated  term  of  the  District  Court  of  the  United 
States,  within  and  for  the  Western  Division  of 
the  Southern  District  of  Ohio,  begun  and  held 
at  the  city  of  Dayton,  in  said  District,  on  the 
first  Monday  in  November,  being  the  fifth  day 
of  said  month,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  seventeen  and  of  the  In- 
dependence of  the  United  States  of  America  the 
one  hundred  and  forty-second,  to  wit :  On  Tues- 
day the  19th  day  of  March,  A.  D.  1918.  Pres- 
ent: The  Honorable  HOWARD  C.  HOLLIS- 
TER,  Judge. 
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Among  the  proceedings  then  and  there  had  were 
the  following,  to  wit: 

District  Court  of  the  United  States,  Southern 
District  of  Ohio,  Western  Division. 

No.  13  (Dayton). 

THE  COCA-COLA  COMPANY, 

Complainant, 
vs. 

BENJAMIN  DUBERSTEIN,  Doing  Business  as 
DAYTON  MINERAL  WATER  COMPANY 
et  al., 

Defendants. 

Beginning  in  1886  complainant's  predecessors  had 
huilt  up  a  large  business  in  a  syrup  in  which  there 
was  an  infusion  of  an  extract  of  coca  shrub  and  of 
cola  nuts,  the  latter  made  after,  it  is  said,  the  cocaine 
is  extracted  from  them.  The  syrup  is  the  basis  of  a 
nonintoxicating  beverage  made  by  combining  it  with 
carbonated  water.  Since  1892,  the  complainant  has 
been  the  exclusive  owner  and  proprietor  of  the  busi- 
ness. The  product  was  named  "Coca-Cola"  at  the 
beginning  and  the  beverage  has  been  known  under 
that  name  for  more  than  thirty  years.  By  the  ex- 
penditure of  millions  of  dollars  in  advertising  it  has 
become  well  known  throughout  the  land.  The  name 
means,  and  is  understood  by  the  public  to  mean,  com- 
plainant's product. 

The  name  was  registered  in  1893  in  the  Patent 
Office,  and  again  in  1895,  in  pursuance  of  the  act  of 
Congress  of  that  year,  was  registered.     The  bottles 
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in  which  it  is  sold  are  of  uniform  size  and  appear- 
ance, with  the  name  "Coca-Cola"  blown  in  them,  and 
the  caps  of  the  bottles  bear  the  trademark. 

The  defendant,  Duberstein,  a  bottler  of  soft  drinks 
at  Dayf  on,  Ohio,  under  the  name  of  Dayton  Mineral 
Water  Co.,  bottles  a  product  purchased  by  him  from 
one  John  D.  Fletcher,  who  calls  his  product,  "John 
D.  Fletcher 's  Carbonated  Syrup,  a  Genuine  Coca  and 
Cola  Flavor."  He  was  the  president  of  the  Nash- 
ville Syrup  Co.,  enjoined  from  making  and  selling 
"Fletcher's  Coca-Cola"  (215  Fed.  527,  C.  C.  A.  6). 
The  bottles  in  which  Duberstein  sells  the  product  to 
the  other  defendants,  saloon-keepers,  etc.,  at  Dayton 
and  vicinity,  are  approximately  of  the  same  size  as 
Coca-Cola  bottles,  and  in  them  is  blown  the  words 
"Coca  and  Cola."  The  "and"  is  in  small  type,  and 
the  "Coca,"  "Cola"  in  script  imitating  the  script  of 
the  genuine  Coca-Cola  trademark. 

The  defendant  Coshocton  Glass  Co.  is  the  maker 
of  bottles  for  Duberstein. 

The  validity  of  complainant's  trademark  as  th^ 
exclusive  property  of  complainant  has  been  estab- 
lished in  a  number  of  cases  elsewhere  and  in  this 
circuit.  (Coca-Cola  Co.  v.  Nashville  Syrup  Co.,  200 
Fed.  153;  215  Fed.  527,  C.  C.  A.  6.) 

Defendant's  product  is  colored  to  an  exact  imita- 
tion of  the  color  of  complainant's  by  the  use  of  cara- 
mel which  serves  no  other  purpose.  The  cap  on  de- 
fendant's bottles  contains  the  name  "Coca  and  Cola" 
in  red,  with  other  descriptions  indicating  that  the 
contents  is  a  flavor  of  Coca  and  Cola.  There  is  no 
trace  of  the  coca  shrub  or  cola  nuts  or  coca  leaves  in 
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it.  The  testimony  shows  conclusively  that  it  was  in- 
tended to  deceive  the  consuming  public  and  in  many 
proved  instances  did  deceive ;  but  aside  from  this,  the 
appearance,  coloring,  size,  caps,  the  delivery  slips, 
the  name  "Coca  and  Cola"  blown  in  the  bottle,  make 
the  product  on  its  face  a  fraud  on  the  complainant 
and  on  the  public.  The  complainant  is  entitled  to 
an  injunction  against  all  the  defendants  in  accord- 
ance with  its  prayer,  and  for  an  accounting. 

During  the  progress  of  the  case,  Duberstein  sold 
his  product  as  "El-Cola"  in  the  same  bottles  in 
which  he  had  been  selling  "Coca  and  Cola,"  cover- 
ing the  words  "Coca  and  Cola,"  blown  thereon,  by 
a  diamond-shaped  label  pasted  thereover,  on  which 
was  printed  in  large  type  in  white  on  a  diamond- 
shaped  black  background,  "El-Cola." 

By  pasting  on  the  label,  Duberstein  would  change 
his  "Coca  and  Cola"  product  to  "El-Cola,"  and 
thereby  escape  the  condemnation  he  evidently  ex- 
pected "Coca  and  Cola"  would  receive  in  this  case. 
Thereby  he  is  charged  by  complainant  with  contempt 
of  court. 

This  is  illustrative  of  a  strange  lack  of  perception 
on  the  part  of  defendant,  Duberstein,  and  by  many, 
as  the  decisions  show,  in  cases  of  infringement  of 
trademark  and  unfair  competition,  that  the  courts 
deal  with  matters  of  substance  rather  than  of  form 
and  that  the  odor  of  fraud  is  difficult  to  remove. 
This  case  reeks  with  it.  Why  does  the  defendant  use 
the  word  "Cola"  at  alU  And  why  color  its  product 
as  it  does  ?  And  why  adopt  the  same  size  of  bottle  ? 
The  only  purpose  is  to  appropriate  a  part  of  the 
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value  of  complainant's  trademark  and  goodwill. 

Pasting  the  label  "El-Cola"  affords  no  protection 
to  defendant's  illegal  act.  These  bottles  are  in  con- 
tact with  ice  and  water  all  the  time  while  waiting 
for  use.  Aside  from  the  instances  proved  of  the 
labels  having  become  detached,  their  liability  to  be- 
come detached  is  so  great  as  not  to  afford  protection 
even  if  their  permanency  would  be  a  protection. 
Prest-0-Lite  Co.  v.  Davis,  209  Fed.  917,  aff'd  215 
Fed.  349  (C.  C.  A.  6)  ;  Prest-0-Lite  Co.  v.  Bogen,  209 
Fed.  915;  Prest-0-Lite  Co.  v.  Avery  Lighting  Co., 
161  Fed.  648;  Evans  v.  Von  Laer,  32  Fed.  153;  Wood 
V.  Burgess  (1890),  59  Law  Jour.,  N.  S.,  11;  Thwaites 
&  Co.  V.  M 'Evilly,  20  Rep.  Pat.  Cas.  663,  aff'd  21  Rep. 
Pat.  Cas.  397,  401,  402. 

It  is  also  proved  that  defendants'  "El-Cola"  is 
palmed  off  by  dealers  as  ' '  Coca-Cola. ' ' 

But  the  label,  if  permanent,  affords  no  protection. 
"El-Cola"  is  in  itself  an  infringement  of  complain- 
ant's trademark  "Cola-Cola."  Complainant  has 
cited  more  than  twenty-five  applicable  decisions. 

In  addition  to  the  injunction  plaintiff  may  take 
an  order  finding  Duberstein  guilty  of  contempt,  the 
punishment  to  be  determined  when  the  formal  order 
is  taken. 

(Signed)     HOLLISTER, 

District  Judge. 
MATTHEWS       &       MATTHEWS,       HAROLD 
HIRSCH,  FRANK  F.  REED,  EDWARD  S. 
ROGERS, 

For  Complainant. 
DALE  &  KUSWORM, 

For  Defendant,  Benjamin  Duberstein. 
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The  United  States  of  America, 
Southern  District  of  Ohio, 
Western  Division, — ss. 

I,  B.  E.  Dilley,  Clerk  of  the  District  Court  of  the 
United  States  within  and  for  the  District  and  Divi- 
sion aforesaid,  do  hereby  certify  that  the  foregoing 
is  a  true  and  correct  copy  of  the  original  opinion  filed 
in  the  case  of  The  Coca  Cola  Company,  vs.  Benjamin 
Ruberstein,  doing  business  as  Dayton  Mineral  Water 
Company,  et  al..  No.  13  (at  Dayton) — In  Equity,  as 
the  same  appears  on  file  and  of  record  in  the  office 
of  the  Clerk  of  said  Court,  in  the  therein  entitled 
cause. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
subscribed  my  name  and  affixed  the  seal  of  said 
Court,  in  the  City  of  Dayton,  Ohio,  this  6th  day  of 
April,  A.  D.  1918. 

[Seal]  B.  E.  DILLEY, 

Clerk. 
By  Henry  H.  HoUencamp, 

Deputy. 

[Endorsed]:  No.  13  (at  Dayton).  United  States 
District  Court,  Southern  District  of  Ohio,  Western 
Division.  The  Coca  Cola  Company  vs.  Benjamin 
Duberstein,  doing  business  as  Dayton  Mineral  Water 
Company,  et  al.     Certified  Copy  of  Opinion. 
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Certified  Copy  of  Decree  in  Coca-Cola  Company  v. 
Duberstein,  etc.,  et  al. 

The  United  States  of  America, 

Southern  District  of  Ohio, 

Western  Division, — ss. 

At  a  stated  term  of  the  District  Court  of  the  United 
States,  within  and  for  the  Western  Division  of 
the  Southern  District  of  Ohio,  begun  and  held 
at  the  city  of  Dayton,  in  said  District,  on  the  first 
Monday  in  November,  being  the  fifth  day  of  said 
month,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  seventeen  and  of  the  Inde- 
pendence of  the  United  States  of  America  the 
one  hundred  and  forty-second,  to  wit :  On  Mon- 
day, the  1st  day  of  April,  A.  D.  1918.  Present : 
The  Honorable  HOWARD  C.  HOLLISTER, 
Judge. 
Among  the  proceedings  then  and  there  had  were 

the  following,  to  wit : 

District  Court  of  the  United  States,  Southern 
District  of  Ohio,  Western  Division. 

IN  EQUITY— No.  13  (at  Dayton). 

THE  COCA-COLA  COMPANY, 

Complainant, 
vs. 

BENJAMIN  DUBERSTEIN,  Doing  Business  as 
DAYTON  MINERAL  WATER  COMPANY 
et  al., 

Defendants. 
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This  cause  came  on  to  be  heard  at  this  term  and 
was  argued  by  counsel  and  thereupon  upon  considera- 
tion thereof  it  was  ordered,  adjudged  and  decreed  as 
follows : 

That  the  name  ''Coca-Cola"  is  a  good  and  valid 
trademark  and  is  the  exclusive  property  of  the  com- 
plainant and  means  and  is  understood  to  mean  com- 
plainant's product  and  nothing  else.  That  the  de- 
fendants, by  the  use  of  the  names  "Coca  and  Cola" 
and  "El-Cola"  have  infringed  said  trademark  and 
have  been  guilty  of  unfair  trading  with  complainant. 

That  the  defendants  Benjamin  Duberstein,  doing 
business  as  Dayton  Mineral  Water  Company ;  Martin 
Homung,  George  Soto,  Peter  Kolleda,  Joseph  F. 
Waltz,  C.  J.  Stumpf  and  C.  A.  Stumpf,  doing  busi- 
ness as  Stumpf  Brothers ;  and  A.  L.  Hart  and  W.  F. 
Hart,  doing  business  as  A.  L.  Hart  and  Son,  their 
officers,  agents,  servants,  employees,  attorneys,  licen- 
sees and  assigns,  all  holding  by,  through  or  imder 
them  and  each  of  them  be  and  they  are  hereby  per- 
petually enjoined  and  restrained  from  using,  in  con- 
nection with  the  manufacturing,  distributing,  adver- 
tising, offering  for  sale  or  the  sale  of  any  product 
not  being  the  genuine  product  of  the  complainant, 
the  name  "Coca-Cola"  or  any  like  words,  "Coca  and 
Cola"  or  "El-Cola"  or  any  like  or  similar  words  or 
names  and  further  from  doing  any  act  or  thing  or 
using  any  name,  device,  get-up  or  contrivance  which 
may  be  calculated  to  deceive  or  likely  to  induce  the 
belief  that  an  article  not  the  complainant's  is  the 
complaiaant's. 
And  that  the  defendants  and  each  of  them  are  per- 
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petually  enjoined  and  restrained  from  offering  for 
sale  or  selling  "Coca  and  Cola"  or  "El-Cola"  or  any 
product  under  any  like  name  or  words  as  hereinbe- 
fore described,  on  demands  or  calls  for  "Coca-Cola." 

That  The  Coshocton  Glass  Company,  its  officers, 
agents,  servants,  employees,  attorneys,  licensees  and 
assigns,  all  holding  by,  through  or  under  it,  be  per- 
petually enjoined  and  restrained  from  manufactur- 
ing any  bottle  and  from  selling  any  bottle  with  the 
name  "Coca  and  Cola"  thereon  and  from  manufac- 
turing or  selling  any  bottle  with  the  name  "El-Cola" 
or  any  other  like  term,  name,  word  or  words  thereon, 
and  from  manufacturing  and  selling  any  bottle  with 
a  name  or  device  thereon  which  is  a  colorable  imita- 
tion of  the  trademark  of  the  complainant. 

And  it  is  further  ordered,  adjudged  and  decreed 
that  the  complainant  do  recover  of  the  defendants 
the  profits,  gains  and  advantages  which  said  defend- 
ants or  any  of  them  have  received  or  made  or  which 
have  arisen  or  accrued  to  them  by  the  manufacture, 
use  or  sale  of  the  infringing  product  hereinbefore  de- 
scribed, and  that  the  complainant  do  recover  from 
the  defendants  or  each  of  them  the  damages  resulting 
therefrom. 

And  it  is  further  ordered,  adjudged  and  decreed 
that  the  said  complainant  do  recover  of  the  defend- 
ant Benjamin  Duber stein,  its  costs,  charges  and  dis- 
bursements in  this  suit  to  be  taxed. 

It  is  further  ordered,  adjudged  and  decreed  that 
the  defendant  Benjamin  Duber  stein,  doing  business 
as  Dayton  Mineral  Water  Company,  deliver  to  the 
complainant  all  bottles,  labels,  cases  and  advertising 
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matter  or  other  printed  matter  including  sales  slips, 
sales  books  or  other  matter  of  any  kind  and  descrip- 
tion in  his  possession  or  in  the  possession  of  any 
agent,  servant,  employee,  licensee  or  assign  bearing 
the  words  "Coca  and  Cola"  or  "El-Cola"  or  any  like 
name,  term,  word  or  words. 

And  it  is  further  ordered,  adjudged  and  decreed 
that  this  cause  be  referred  to  J.  Q.  A.  Johnson,  Jr., 
who  is  appointed  a  Commissioner  of  this  Court  to 
ascertain  and  take  and  state  and  report  to  this  Court 
an  account  of  the  sales  of  "Coca  and  Cola"  and  "El- 
Cola"  sold  and  marketed  by  the  defendant  Benjamin 
Duberstein,  and  also  the  gains,  profits,  and  advan- 
tages which  said  defendant,  Benjamin  Duberstein, 
has  received  or  which  have  arisen  or  accrued  to  him 
from  infringing  the  exclusive  rights  of  the  complain- 
ant by  the  manufacture,  use  or  sale  of  said  product 
and  the  damages  which  said  complainant  has  suffered 
by  said  infringement. 

It  is  further  ordered,  adjudged  and  decreed  that 
said  Commissioner  shall  ascertain,  take,  state  and 
report  to  this  Court  the  gains,  profits  and  advan- 
tages which  the  other  defendants,  to  wit,  Martin 
Hornung,  George  Soto,  Peter  Kolleda,  Joseph  F. 
Waltz,  C.  J.  Stumpf  and  C.  A.  Stumpf,  doing  busi- 
ness as  Stumpf  Brothers;  A.  L.  Hart  and  W.  F. 
Hart,  doing  business  as  A.  L.  Hart  and  Son,  have 
received  or  which  have  arisen  or  accrued  to  them 
from  infringing  the  exclusive  rights  of  the  complain- 
ant by  the  use  and  sale  of  said  products  and  the 
damages  which  complainant  has  suffered  by  said  in- 
fringement. 
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And  it  is  further  ordered,  adjudged  and  decreed 
that  the  complainant  on  such  shall  have  the  right  to 
cause  the  examination  of  the  said  defendants,  their 
agents,  servants,  employees,  licensees  and  assigns, 
ore  tenus  or  otherwise,  and  also  the  production  of 
the  books,  vouchers,  checks,  documents  and  all  papers 
whatsoever  of  every  kind  and  description  of  the  said 
defendants  and  that  said  defendants,  their  agents, 
employees,  servants,  licensees  or  assigns  attend  for 
such  purposes  before  said  Master  from  time  to  time 
as  said  Master  shall  direct. 

It  is  ordered,  adjudged  and  decreed  that  the  de- 
fendant Benjamin  Duberstein  is  guilty  of  contempt 
of  this  Court  for  disobedience  of  the  preliminary  in- 
junction heretofore  issued  and  that  he  shall  be  pun- 
ished for  said  contempt  as  the  Court  may  hereafter 
decree. 

HOLLISTER,  Judge, 
District  Judge  United  States  District  Court  South- 
ern District  of  Ohio,  Western  Division. 

Approved : 


Approved : 


Solicitors  for  Complainant, 


Solicitors  for  Defendant. 


The  United  States  of  America, 
Southern  District  of  Ohio, 
Western  Division, — ss. 

I,  B.  E.  Dilley,  Clerk  of  the  District  Court  of  the 
United  States  within  and  for  the  District  and  Divi- 
sion aforesaid,  do  hereby  certify  that  the  foregoing 
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is  a  true  and  correct  copy  of  the  original  entry  filed 
in  the  case  of  The  Coca-Cola  Company  vs.  Benjamin 
Duberstein,  doing  business  as  Dayton  Mineral  Water 
Company  et  al.,  No.  13  (at  Dayton)  in  Equity,  as  the 
same  appears  on  file  and  of  record  in  the  office  of  the 
Clerk  of  said  Court,  in  the  therein  entitled  cause. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
subscribed  my  name  and  affixed  the  seal  of  said  Court, 
in  the  city  of  Dayton,  Ohio,  this  6th  day  of  April, 
A.  D.  1918. 

[Seal]  B.  E.  DILLEY, 

Clerk. 
By  Henry  H.  Hollencamp, 

Deputy. 

[Endorsed]:  No.  13  (at  Dayton).  United  States 
District  Court,  Southern  District  of  Ohio,  Western 
Division.  The  Coca-Cola  Company  vs.  Benjamin 
Duberstein,  doing  business  as  Dayton  Mineral  Water 
Co.  et  al.     Certified  Copy  of  Entry. 
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STATEMENT  OF  THE  CASE. 

On  the  8th  day  of  February,  1916,  the  appellant  filed 
its  original  bill  of  complaint  in  the  court  below,  which 
bill  was  afterward  amended  and  which  amended  bill  was 
as  follows: 

AMENDED  BILL  OF  COMPLAINT. 

Lumbermen's  Trust  Company,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State  of 
Oregon,  having  its  principal  place  of  business  at  Port- 
land, Multnomah  County  therein,  and  a  citizen  of  said 
state,  brings  this  its  bill  of  complaint  against  the  Title 
Insurance  &  Investment  Company  of  Tacoma,  a  cor- 
poration duly  organized  and  existing  under  the  laws 
of  the  State  of  Washington,  having  its  principal  place 
of  business  at  Tacoma,  Pierce  County  therein,  and  a 
citizen  of  said  state;  Commonwealth  Title  Trust  Com- 
pany, a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Washington,  having  its  principal 
place  of  business  at  Tacoma,  Pierce  County  therein,  and 
a  citizen  of  said  State;  Horace  Fogg,  a  citizen  of  the 
State  of  Washington  residing  in  Tacoma,  Pierce  County, 
in  said  state;  Franklin  Fogg,  a  citizen  of  the  State  of 
Washington  residing  in  Tacoma,  Pierce  County,  in  said 
state;  Fred  S.  Fogg,  a  citizen  of  the  State  of  Washing- 
ton residing  at  Tacoma,  Pierce  County,  in  said  state, 
and  Herbert  H.  Gove,  a  citizen  of  the  State  of  Wash- 
ington residing  in  Tacoma,  Pierce  County,  in  said  state, 
and  for  cause  of  complaint  against  said  defendants,  and 
each  of  them,  avers: 
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I. 

The  plaintiff,  Lumbermen's  Trust  Company,  is  a 
corporation  duly  organized  and  existing  under  the  laws 
of  the  State  of  Oregon,  having  a  principal  place  of  busi- 
ness in  Portland,  Multnomah  County  therein,  and  is  a 
citizen  of  the  said  state,  and  is  authorized  and  empowered 
by  its  charter  and  articles  of  association  to  act  as  a  trus- 
tee. The  said  plaintiff  corporation,  by  re-organization 
and  change  of  name,  is  the  successor  to  and  endowed 
with  all  the  rights  and  powers  and  responsibilities  of  the 
Lumbermen's  Trust  and  Savings  Bank,  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of 
Oregon,  having  its  principal  place  of  business  in  Port- 
land, Multnomah  County  therein,  and  a  citizen  of  said 
state. 

The  defendant  Title  Insurance  &  Investment  Com- 
pany of  Tacoma,  is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Washington,  having 
a  principal  place  of  business  at  Tacoma,  Pierce  County 
therein,  and  is  a  citizen  of  said  state,  and  is  authorized 
by  its  articles  of  association  to  engage  in  the  manufac- 
ture and  sale  of  all  kinds  of  abstracts  of  title  of  real 
estate,  abstract  books  and  other  records  of  the  transfer 
of  title  of  real  estate,  and  to  engage  in  the  purchase  and 
sale  thereof,  and  generally  to  transact  any  and  all  busi- 
ness incident  thereto.  Plaintiff  is  informed  and  believes, 
and  so  alleges  on  information  and  belief,  that  all  of  the 
capital  stock  of  the  said  defendant  Title  Insurance  & 
Investment  Company  of  Tacoma  is  owned  by  defend- 
ant Commonwealth  Title  Trust  Company. 
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in. 

The  defendant  Commonwealth  Title  Trust  Company 
is  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Washington,  having  a  principal  place 
of  business  at  Tacoma,  Pierce  County  therein,  and  is  a 
citizen  of  said  state,  and  is  authorized  by  its  articles  of 
association  to  acquire  the  good  will,  rights,  properties 
and  assets  of  all  kinds  of  any  person,  firm  or  corporation 
dealing  in  abstracts  of  title  or  owning  an  abstract  of  title 
plant,  and  to  acquire  any  and  all  abstract  books,  files, 
records,  and  all  property  and  matters  pertaining  thereto. 

IV. 

The  defendants  Horace  Fogg,  Franklin  Fogg,  Fred 
S.  Fogg  and  Herbert  H.  Gove,  each  of  them,  is  a  citizen 
of  the  State  of  Washington,  residing  at  Tacoma,  Pierce 
County  in  said  state,  and  at  the  time  hereinafter  men- 
tioned in  this  complaint,  were  the  sole  and  only  owners 
of  the  capital  stock  of  defendant  Commonwealth  Title 
Trust  Company. 

V. 

On  or  about  the  2nd  day  of  December,  1911,  defen- 
dant Title  Insurance  &  Investment  Company  of  Ta- 
coma, for  a  valuable  consideration,  made,  executed  and 
delivered  to  the  Traders  Trust  Company  of  Oregon,  a 
corporation  duly  organized  and  existing  under  the  laws 
of  the  State  of  Oregon,  having  a  principal  place  of  busi- 
ness at  Portland,  Multnomah  County  therein,  and  a 
citizen  of  said  state,  its  certain  promissory  notes  in  the 
aggregate  sum  of  eighty  thousand  ($80,000.00)  dollars, 
said  notes  being  thirty- two  (32)  in  number,  each  of  said 
notes  being  for  the  principal  sum  of  twenty-five  hundred 
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($2500.00)  dollars,  each  of  said  notes  bearing  interest 
at  five  (5)  per  cent  per  annum,  payable  semi-annually 
on  the  7th  day  of  December  and  the  7th  day  of  June 
of  each  year,  and  maturing  as  follows,  to-wit :  The  first 
note  maturing  on  the  7th  day  of  December,  1915,  and 
t)ne  note  maturing  on  the  7th  day  of  December  of  each 
year  thereafter.  As  part  of  the  said  transaction,  said 
defendant  Title  Insurance  &  Investment  Company  of 
Tacoma  made,  executed  and  delivered  an  agreement  in 
writing  of  mortgage  and  pledge  of  certain  personal 
property  set  forth  and  identified  therein  to  the  said 
Traders  Trust  Company  of  Oregon,  a  copy  of  which 
agreement  is  hereto  annexed  and  hereby  made  a  part 
hereof  and  marked  Exhibit  "A." 

VI. 

On  or  about  the  2nd  day  of  December,  1911,  the 
defendants  Commonwealth  Title  Trust  Company,  a  cor- 
poration, Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg 
and  Herbert  H.  Gove  made,  executed  and  delivered  to 
the  said  Traders  Trust  Company  of  Oregon  an  instru- 
ment of  guarantee  in  writing,  whereby  the  said  defen- 
dant corporation.  Commonwealth  Title  Trust  Company, 
did  guarantee  the  payment  of  the  first  seven  (7)  of  the 
notes  made,  executed  and  delivered  by  the  Title  Insur- 
ance &  Investment  Company  of  Tacoma,  as  hereinbefore 
alleged  and  set  forth,  in  accordance  with  the  terms  and 
conditions  of  said  notes ;  and  further  guaranteed  the  pay- 
ment of  the  interest  down  to  and  including  the  interest 
maturing  December  7, 1921,  of  each  and  all  of  the  thirty- 
two  (32)  notes,  in  accordance  with  the  terms  thereof, 
made,  executed  and  delivered  by  the  Title  Insurance  & 
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Investment  Company  of  Tacoma  to  the  Traders  Trust 
Company  of  Oregon,  as  hereinbefore  alleged  and  set 
forth.  A  copy  of  said  guarantee  in  writing  is  hereto 
attached  and  hereby  made  a  part  hereof  and  marked 

Exhibit  "B." 

VII. 

On  or  about  the  2nd  day  of  December,  1911,  the 
defendant  Commonwealth  Title  Trust  Company  made, 
executed  and  delivered  to  the  Traders  Trust  Company 
of  Oregon  aforesaid  its  deed  of  mortgage  of  certain 
real  property,  and  the  improvements  thereon,  lying  and 
being  in  the  City  of  Tacoma,  County  of  Pierce  and  State 
of  Washington,  and  conditioned  to  secure  the  payment 
of  the  interest  as  it  matures  on  thirty-two  (32)  certain 
promissory  notes  of  twenty-five  hundred  ($2500.00) 
dollars  each,  made  by  the  Title  Insurance  &  Investment 
Company  of  Tacoma  to  the  Traders  Trust  Company  of 
Oregon,  dated  December  11,  1911,  and  bearing  interest 
at  five  (5)  per  cent  per  annum,  payable  semi-annually, 
down  to  and  including  the  interest  maturing  on  Decem- 
ber 7,  1921,  and  to  secure  the  principal  of  the  first  seven 
(7)  of  the  said  notes,  the  first  of  said  notes  maturing 
upon  December  7,  1915,  and  one  on  December  7th  of 
each  year  thereafter  down  to  and  including  the  year 
1921.  A  copy  of  said  deed  of  mortgage  hereto  is 
attached  and  hereby  made  a  part  hereof  and  marked 
Exhibit  "C." 

VIII. 

On  or  about  September  — ,  1913,  the  Traders  Trust 
Company  of  Oregon  made,  executed  and  delivered  to 
the  Lumbermen's  Trust  &  Savings  Bank  of  Oregon 
aforesaid  an  assignment  of  said  mortgage  deed  of  the 
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Commonwealth  Title  Trust  Company,  as  hereinbefore 
alleged  and  set  forth  and  attached  hereto  as  Exhibit 
"C,"  which  assignment  was  duly  filed  of  record  in  the 
office  of  the  Auditor  of  Pierce  County,  Washington, 
on  December  4,  1913,  and  at  the  same  time  made,  exe- 
cuted and  delivered  to  the  said  Lumbermen's  Trust  & 
Savings  Bank  aforesaid  endorsements  of  the  thirty-two 
(32)  notes  of  the  Title  Insurance  &  Investment  Com- 
pany of  Tacoma  to  the  Traders  Trust  Company  of  Ore- 
gon aforesaid,  and  an  assignment  of  the  agreement  of 
mortgage  and  pledge  between  the  Title  Insurance  & 
Investment  Company  of  Tacoma  and  the  Traders  Trust 
Company  aforesaid,  hereinbefore  alleged  and  set  forth 
and  attached  hereto  as  Exhibit  "A,"  and  an  assignment 
of  the  instiTiment  of  guarantee  between  the  Common- 
wealth Title  Trust  Company,  Horace  Fogg,  Franklin 
Fogg,  Fred  S.  Fogg  and  Herbert  H.  Gove  to  the  said 
Traders  Tinist  Company  of  Oregon,  hereinbefore  al- 
leged and  set  forth  and  attached  hereto  as  Exhibit  "B." 
Said  assignments  and  endorsements  to  the  Lumbermen's 
Trust  &  Savings  Bank  aforesaid  were  in  trust  for  the 
benefit  of  the  INIarion  Investment  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State 
of  Oregon,  and  a  citizen  of  said  state;  O.  M.  Smith 
and  Ella  M.  Smith,  each  of  whom  is  a  citizen  and  resi- 
dent of  the  State  of  Oregon  with  power  and  authority 
to  the  said  trustee,  in  the  event  that  the  obligation  of  said 
notes,  mortgage  and  agreements  was  complied  with  and 
fully  performed,  to  make,  execute  and  deliver  any  and 
all  receipts,  acquittances  and  conveyances  or  re-convey- 
ances for  and  in  behalf  of  its  cesque  trustents  and  its 
assignor,  and  in  the  event  of  default  in  any  or  all  of 
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the  conditions,  obligations  and  agreements  of  said  notes, 
mortgages  and  agreements,  to  bring  suit  for  the  enforce- 
ment thereof,  and  the  foreclosure  of  any  and  all  of  the 
property  pledged  thereby.  Upon  the  re-organization 
of  the  Lumbermen's  Trust  &  Savings  Bank  as  afore- 
said, plaintiff  Lumbermen's  Trust  Company  became 
endowed  with  all  the  rights,  powers  and  duties  of  the 
Lumbermen's  Tiaist  &  Savings  Bank  aforesaid  in  the 
premises,  and  assumed  its  duties  and  obligations  in  the 
premises. 

IX. 

On  December  7, 1914,  there  became  due  and  payable, 
by  the  Title  Insurance  &  Investment  Company  of  Ta- 
coma  aforesaid,  to  the  plaintiff,  two  thousand  ($2000.00) 
dollars  interest  upon  the  thirty-two  (32)  notes  afore- 
said. Said  sum  and  no  part  thereof,  was  paid  by  the 
Title  Insurance  &  Investment  Company  of  Tacoma 
aforesaid,  and  upon  default  due  notice  thereof  was, 
within  ninety  (90)  days,  given  to  the  defendant  Com- 
monwealth Title  Trust  Company  and  to  the  defendants 
Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Her- 
bert H.  Gove,  but  said  sum  of  two  thousand  ($2000.00) 
dollars,  or  any  part  thereof,  was  not  paid  by  the  said 
guarantors,  or  either  of  them,  and  there  is  now  due  and 
owing  to  the  plaintiff  by  defendant  Title  Insurance  & 
Investment  Company  of  Tacoma,  as  principal,  and  by 
defendant  Commonwealth  Title  Trust  Company  and 
Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Her- 
bert H.  Gove  aforesaid  said  sum  of  two  thousand 
($2000.00)  dollars,  with  interest  at  five  (5)  per  cent 
from  and  after  December  7,  1914,  in  accordance  with 
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the  terms  of  said  notes,  mortgages  and  instruments  of 
guarantee  hereinbefore  alleged  and  set  forth  and  at- 
tached hereto  as  Exhibits  "A,"  "B"  and  "C."  The  pay- 
ment of  said  sum  has  been  in  default  more  than  one 
year  prior  to  the  beginning  of  this  suit. 

X. 

On  June  7,  1915,  there  became  due  and  payable,  by 
the  Title  Insurance  h  Investment  Company  of  Tacoma 
aforesaid,  to  the  plaintiff,  two  thousand  ($2000.00)  dol- 
lars interest  upon  the  thirty-two  (32)  notes  aforesaid. 
Said  sum,  and  no  part  thereof,  was  paid  by  the  Title 
Insurance  &  Investment  Company  of  Tacoma  aforesaid, 
and  upon  said  default  due  notice  thereof  was  given, 
within  ninety  (90)  days,  to  the  defendant  Common- 
wealth Title  Trust  Company  and  to  the  defendants 
Horace  Fogg,  Fianklin  Fogg,  Fred  S.  Fogg  and  Her- 
bert H.  Gove,  but  said  sum  of  two  thousand  ($2000.00) 
dollars  or  any  part  thereof,  was  not  paid  by  the  said 
guarantors,  or  either  of  them,  and  there  is  now  due  and 
owing  to  the  plaintiff  by  defendant  Title  Insurance  & 
Investment  Company  and  Horace  Fogg,  Franklin 
Fogg,  Fred  S.  Fogg  and  Herbert  H.  Gove  aforesaid 
said  sum  of  two  thousand  ($2000.00)  dollars,  with  in- 
terest at  five  (5)  per  cent  from  and  after  June  7,  1915, 
in  accordance  with  the  terms  of  said  notes,  mortgages 
and  instruments  of  guarantee  hereinbefore  alleged  and 
set  forth  and  attached  hereto  as  Exhibits  "A,"  "B" 
and  "C." 

XI. 

On  December  7,  1915,  there  became  due  and  pay- 
able, by  the  Title  Insm*ance  k  Investment  Company  of 
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Tacoma  aforesaid,  to  the  plaintiff,  two  thousand 
($2000.00)  dollars  interest  upon  the  thirty- two  (32) 
notes  aforesaid.  Said  sum,  and  no  part  thereof,  was 
paid  by  the  Title  Insurance  &  Investment  Company  of 
Tacoma  aforesaid,  and  upon  said  default  due  notice 
thereof,  within  ninety  (90)  days,  was  given  to  the  defen- 
dant Commonwealth  Title  Trust  Company  and  to  the 
defendants  Horace  Fogg,  Franklin  Fogg,  Fred  S. 
Fogg  and  Herbert  H.  Gove,  but  said  sum  of  two  thou- 
sand ($2000.00)  dollars,  or  any  part  thereof,  was  not 
paid  by  the  said  guarantors,  or  either  of  them,  and  there 
is  now  due  and  owing  to  the  plaintiff  by  defendant  Title 
Insurance  &  Investment  Company  of  Tacoma,  as  prin- 
cipal, and  by  defendant  Commonwealth  Title  Trust 
Company  and  Horace  Fogg,  Franklin  Fogg,  Fred  S. 
Fogg  and  Herbert  H.  Gove  aforesaid  said  sum  of  two 
thousand  ($2000.00)  dollars,  with  interest  at  five  (5) 
per  cent  from  and  after  December  7,  1915,  in  accord- 
ance with  the  terms  of  said  notes,  mortgages  and  instru- 
ments of  guarantee  hereinbefore  alleged  and  set  forth 
and  attached  hereto  as  Exhibits  "A,"  "B"  and  "C." 
On  said  December  7,  1915,  the  principal  as  well  as  the 
interest  of  the  first  of  said  thirty-two  ( 32 )  notes  became 
due  and  payable  by  the  defendant  Title  Insurance  & 
Investment  Company  of  Tacoma  to  the  plaintiff,  but 
neither  the  whole  or  any  part  thereof  was  paid.  Due 
notice  of  said  default  of  defendant  Title  Insurance  & 
Investment  Company  of  Tacoma  was  given  to  defen- 
dant Commonwealth  Title  Trust  Company  and  to 
Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Her- 
bert H.  Gove,  but  neither  they,  nor  any  of  them,  have 
paid  the  whole  or  any  part  of  said  principal  sum,  and 
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there  is  now  due  and  owing  and  wholly  unpaid  from  the 
said  Title  Insurance  &  Investment  Company  of  Tacoma, 
as  principal,  and  the  Commonwealth  Title  Trust  Com- 
pany and  Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg 
and  Herbert  H.  Gove,  as  guarantors,  the  sum  of  twenty- 
five  hundred  ($2500.00)  dollars  with  interest  from  and 
after  December  7,  1915,  at  five  (5)  per  cent. 

XII. 

By  the  terms  of  the  deed  of  mortgage  by  the  Com- 
monwealth Title  Trust  Company  to  the  Traders  Trust 
Company  of  Oregon,  hereinbefore  alleged  and  set  forth 
and  attached  hereto  as  Exhibit  "C,"  the  said  defendant 
Commonwealth  Title  Trust  Company  agreed  to  pay 
and  extinguish  all  taxes,  assessments  and  other  public 
charges  which  might,  after  the  execution  and  deliveiy 
of  said  deed  of  mortgage,  be  levied,  assessed  or  charged 
upon  the  mortgaged  premises  prior  to  such  assessment 
or  public  charge  becoming  delinquent,  so  that  the  said 
mortgage  should  be  and  remain  a  first  lien  upon  the 
mortgaged  premises  until  the  debts  and  moneys  secured 
thereby  were  fully  paid. 

Plaintiff  avers  that  the  taxes  for  the  year  1912  were 
not  paid  upon  the  mortgaged  premises  by  the  Common- 
wealth Title  Trust  Company  or  by  any  other  person 
in  its  behalf,  and  became  delinquent  in  the  sum  of  three 
hundred  fifteen  and  56-100  ($315.56)  dollars,  principal, 
and  seventy-four  and  17-100  ($74.17)  dollars  interest. 
Plaintiff  further  avers  that  the  taxes  for  the  year  1913 
were  not  paid  upon  the  mortgaged  premises  by  the  Com- 
monwealth Title  Trust  Company,  or  by  any  other  person 
in  its  behalf,  and  became  delinquent  in  the  sum  of  three 
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hundred  tM^enty-three  and  79-100  ($323.79)  dollars, 
principal,  and  seventy-six  and  10-100  ($76.10)  dollars, 
interest,  and  on  June  12,  1914,  a  certificate  of  delin- 
quency for  said  unpaid  taxes  and  the  interest  thereon 
was  issued  to  one  Dwight  Phelps  of  Tacoma,  said  cer- 
tificate being  No.  1.561-C  in  the  office  of  the  Treasurer 
of  Pierce  County.  Plaintiff  further  alleges  that  the 
defendant  Commonwealth  Title  Trust  Company  is 
thereby  in  default  and  has  been  in  default  for  more  than 
one  year  before  the  beginning  of  this  suit.  Plaintiff  fur- 
ther alleges  that  the  taxes  upon  said  mortgaged  property 
for  the  year  1914  were  not  paid  by  the  defendant  Com- 
monwealth Title  Trust  Company,  or  by  any  person  in 
its  behalf,  and  became  delinquent  in  the  principal  sum 
of  three  hundred  sixteen  and  24-100  ($316.24)  dollars 
and  twenty-eight  and  47-100  ($28.47)  dollars,  interest, 
and  that  on  the  29th  day  of  May,  1915,  a  certificate  of 
delinquencj'  of  said  unpaid  taxes  was  issued  to  one 
Dwight  Phelps  of  Tacoma.  Plaintiff  further  avers  that 
both  of  said  certificates  of  delinquency  are  now  outstand- 
ing and  unsatisfied,  but  plaintiff  is  informed  and  believes 
and  so  alleges  on  information  and  belief,  that  said  cer- 
tificates of  delinquency,  and  both  of  them,  have  been 
assigned  by  the  said  Dwight  Phelps  to  the  Common- 
wealth Title  Trust  Company,  or  to  some  person  un- 
known to  the  plaintiff  in  behalf  of  said  Commonwealth 
Title  Trust  Company. 

XIII. 

By  the  terms  of  the  agreement  of  mortgage  and 
pledge  by  and  between  the  defendant  Title  Insurance 
&c  Investment  Company  of  Tacoma  and  the  Traders 
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Trust  Company  of  Oregon,  hereinbefore  alleged  and 
set  forth  and  attached  hereto  as  Exhibit  "A,"  it  is  pro- 
vided that  time  is  of  the  essence  of  the  agreement,  and 
in  the  event  of  the  failure  of  defendant  Title  Insurance 
&  Investment  Company  of  Tacoma  to  pay  any  of  its 
said  notes,  or  the  interest  thereon,  at  the  time  specified 
therein,  and  in  the  event  such  default  shall  continue  for 
the  period  of  one  ( 1 )  year,  then  the  whole  of  said  notes 
and  the  indebtedness  evidenced  thereby  shall,  at  the 
option  of  the  said  Traders  Trust  Company  of  Oregon, 
or  its  successors  or  assigns,  forthwith  and  without  notice 
mature,  and  that  said  pledge  may  forthwith  be  forcr 
closed,  and  any  interest  then  in  default  shall  bear  interest 
at  the  rate  of  five  (5)   per  cent  per  annum  \mtil  paid. 

By  the  terms  of  the  agreement  of  guarantee  by  and 
between  defendant  Commonwealth  Title  Trust 
Company  and  the  several  individual  guarantors 
aforesaid  and  the  Traders  Trust  Company  of 
Oregon,  hereinbefore  alleged  and  set  forth  and 
attached  hereto  and  marked  Exhibit  "B,"  it  is 
provided  that  time  is  of  the  essence  of  the  agreement 
and  in  the  event  of  any  failure  or  default  in  any  payment 
thereby  guaranteed,  and  of  the  continuance  of  such  re- 
fault  for  a  period  of  one  year,  then  the  whole  amount 
covered  by  the  said  guarantee  shall  forthwith  and  with- 
out notice  become  due  and  payable  at  the  election  of 
said  Traders  Trust  Company  of  Oregon,  its  successors 
and  assigns. 

By  the  terms  of  the  deed  of  mortgage  made,  executed 
and  delivered  by  the  defendant  Commonwealth  Title 
Trust  Company  to  the  Traders  Trust  Company 
of    Oregon,    it    is    provided    that    upon    any    default 
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on  the  part  of  defendant  Commonwealth  Title 
Trust  Company  for  the  payment  of  the  principal  or 
interest,  or  upon  any  default  of  defendant  Common- 
wealth Title  Trust  Company  in  keeping  or  performing 
any  of  its  agreements  in  said  mortgage  set  forth,  and 
the  continuance  of  such  default  for  one  (1)  year,  then 
the  Traders  Trust  Company  of  Oregon,  its  successors 
and  assigns,  may  elect  to  declare  all  sums  secured  by 
said  mortgage  due  and  payable  without  notice,  including 
the  then  value  of  the  unpaid  guaranteed  interest  figured 
on  the  basis  of  five  (5)  per  cent  and  including  interest' 
on  all  defaulted  interest  at  five  (.5)  per  cent  per  annum, 
and  may  immediately  cause  said  mortgage  to  be  fore- 
closed. 

By  reason  of  the  agreements  aforesaid  and  by  reason 
of  the  default  of  the  defendants  Title  Insurance  &  In- 
vestment Company  of  Tacoma  and  Commonwealth  Title 
Trust  Company,  plaintiff,  as  the  successor  and  assigns 
of  the  Traders  Trust  Company  of  Oregon  aforesaid, 
hereby  elects  to  and  declares  the  whole  of  said  principal 
indebtedness,  and  the  whole  of  the  obligation  of  said 
guarantee,  and  the  whole  of  the  obligation  of  said  mort- 
gage due  and  payable. 

XIV. 

By  the  terms  of  the  instrument  of  guarantee  by  and 
between  the  defendant  Commonwealth  Title  Trust  Com- 
pany and  Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg 
and  Herbert  H.  Gove,  on  the  one  hand,  and  the  Traders 
Trust  Company  of  Oregon,  on  the  other  hand,  herein- 
before alleged  and  set  forth  and  attached  hereto  and 
marked  Exhibit  "B,"  it  is  provided  that  so  long  as  the 
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abstract  plant  therein  referred  to  is  held  as  security  for 
the  payment  of  the  indebtedness,  or  any  part  thereof, 
therein  referred  to  the  Commonwealth  Title  Trust  Com- 
pany will  correctly  abstract  all  deeds,  mortgages  or  other 
conveyances,  mechanics'  liens,  and  all  miscellaneous  rec- 
ords affecting  the  title  to  real  property  in  Pierce  County, 
Washington,  cause  the  same  to  be  arranged  systematic- 
ally and  sent  to  the  trustee  agreed  upon,  with  a  proviso, 
however,  that  in  the  event  of  the  payment  of  the  interest 
and  principal  of  said  thirty-two  (32)  notes,  at  the  time 
therein  specified,  or  within  one  (1)  year  thereafter,  then 
said  provisions  would  be  waived,  but  in  the  event  of  any 
default  and  the  continuance  of  such  default  for  one  (1) 
year,  then  the  said  guarantor  Commonwealth  Title  Trust 
Company  was  forthwith  to  furnish  said  instruments  of 
record  as  agreed  and  to  keep  said  records  complete  and 
up  to  date. 

Plaintiff  avers  that  the  said  guarantor  Common- 
wealth Title  Trust  Company  is  in  default  as  hereinbefore 
alleged,  and  has  failed  and  neglected  to  complete  the 
said  records  in  the  manner  agreed  upon,  or  in  any  man- 
ner, or  in  any  part  whatsoever;  and  plaintiff  further 
avers  that  the  necessary  cost  and  expense  of  completing 
said  records  as  agreed  upon,  and  bringing  the  same  down 
to  date  as  agreed  upon,  is  the  sum  of  twenty  thousand 
($20,000.00)  dollars. 

XV. 

By  the  terms  of  the  contract  of  guaranty  hereto 
attached  and  marked  Exhibit  "B,"  the  defendants  Fred 
S.  Fogg,  Herbert  H.  Gove,  Horace  Fogg,  Franklin 
Fogg  agreed  and  guaranteed  to  and  with  Traders  Trust 
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Company  of  Oregon  that  the  undertakings  of  the  Com- 
monwealth Title  Trust  Company  in  said  contract  ex- 
pressed and  set  forth  were  based  upon  a  valuable  con- 
sideration, sufficient  in  law  to  bind  the  said  Common- 
wealth Title  Trust  Company,  and  that  the  said  under- 
takings and  each  and  all  of  them  are  valid  and  subsisting 
obligations  of  said  Commonwealth  Title  Trust  Com- 
pany. The  plaintiff  is  informed  and  believes  and  so 
alleges  on  information  and  belief  that  the  defendant 
Commonwealth  Title  Trust  Company  denies  that  its  said 
undertakings  in  said  contract  of  guaranty  were  based 
upon  a  valuable  consideration,  and  denies  that  any  con- 
sideration therefor,  moving  to  said  defendant  corpora- 
tion, is  sufficient  in  law  to  bind  said  corporation  and, 
denies  that  said  undertakings  or  any  of  them  are  valid 
and  subsisting  obligations  of  said  corporate  defendant. 
Plaintiff  further  is  informed  and  believes  and  so  alleges 
on  information  and  belief  that  the  said  corporate  defen- 
dant, Commonwealth  Title  Trust  Company,  asserts  that 
its  said  agreements  in  said  Exhibit  "B"  expressed  and 
contained  are  void  and  of  no  binding  force  upon  the  said 
corporate  defendant  because  the  same  are  unconstitu- 
tional, void  as  against  public  policy,  ultra  vires  and  not 
within  the  power  of  the  said  corporate  defendant  to 
make,  and  are  usurious. 

XVI. 

Plaintiff  further  avers  that  by  the  terms  of  the  deed 
of  mortgage  by  the  defendant  Commonwealth  Title 
Trust  Company  to  the  Traders  Trust  Company  of  Ore- 
gon, hereinbefore  alleged  and  set  forth  and  attached 
hereto  and  marked  Exhibit  "C,"  it  is  provided  that  upon 
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foreclosure  the  said  Traders  Trust  Company  of  Oregon, 
or  its  successors  or  assigns,  shall  be  entitled  to  enter  in 
any  such  suit  or  proceeding  a  judgment  for  any  defi- 
ciency remaining  due  on  account  of  the  debt  and  moneys 
secured  thereby,  after  the  foreclosure  sale  of  the  premises 
described,  and  it  is  further  provided  that  the  purchaser 
at  any  foreclosure  sale  shall  be  entitled  to  the  immediate 
possession  of  the  premises  sold ;  and  it  is  further  provided 
that  the  debt  and  all  sums  thereby  secured  shall  be  pay- 
able in  gold  coin  of  the  United  States;  it  is  further 
provided  in  said  mortgage,  and  in  the  notes  thereby 
secured  that  in  the  event  of  any  suit  or  proceeding  for 
the  recovery  of  the  debt  or  money  thereby  secured,  or 
for  the  foreclosure  of  said  mortgage,  the  plaintiff  in 
such  suit  shall  have  a  right  to  have  taxed  as  costs  and 
included  in  the  judgment  or  decree  rendered  therein  a 
reasonable  attornej^'s  fee,  and  plaintiff  avers  that  the 
sum  of  ten  thousand  ($10,000.00)  dollars  is  a  reasonable 
sum  so  to  be  allowed  as  attorney's  fees  in  this  suit. 

XVII. 

Plaintiff  further  avers  that  this  suit  is  of  a  civil 
nature  in  equity,  and  the  amount  and  matter  in  contro- 
versy exceeds,  exclusive  of  interest  and  costs,  the  sum 
or  value  of  three  thousand  ($3000.00)  dollars,  and  is 
between  citizens  of  different  states. 

WHEREFORE,  the  plaintiff  prays  that  it  do 
have  and  recover  of  the  defendant  Title  Insurance  &; 
Investment  Company  of  Tacoma,  judgment  in  the  sum 
of  eighty  thousand  dollars  ($80,000.00),  with  interest 
thereon  in  the  sum  of  six  thousand  dollars  ($6000.00), 
and  interest  upon  said  unpaid  interest  in  the  sum  of  one 


18  LumhermeTt's  Trust  Company  vs. 

hundred  fifty  dollars  ($150.00)  up  to  and  including 
December  7,  1915,  and  with  interest  upon  eighty-six 
thousand  one  hundred  and  fifty  dollars  ($86,150.00) 
from  December  7,  1915,  to  the  date  of  the  entry  of  judg- 
ment in  this  suit,  less  such  sum  as  may  be  recovered  from 
the  defendant  Commonwealth  Title  Trust  Company 
upon  its  obligation  to  pay  the  whole  or  any  part  of  such 
principal  or  interest;  and  for  a  degree  of  foreclosure 
and  sale  of  the  property  pledged  to  secure  said  indebted- 
ness as  set  forth  in  the  instrument  of  pledge  hereto 
attached  and  marked  Exhibit  "A." 

Plaintiff  further  prays  for  judgment  against  defen- 
dant Commonwealth  Title  Trust  Company  in  the  sum 
of  six  thousand  dollars  ($6000.00),  interest  due  and 
unpaid  December  7,  1915,  together  with  one  hundred 
fifty  dollars  ($150.00)  interest  thereon  to  said  date ;  and 
further  for  judgment  against  the  defendant  Common- 
wealth Title  Trust  Company  for  interest  upon  said 
eighty  thousand  dollars  ($80,000.00)  and  on  six  thou- 
sand dollars  ($6000.00)  unpaid  interest  as  aforesaid, 
from  December  7,  1915,  until  the  entry  of  the  decree 
of  this  court  at  the  rate  of  five  per  cent  (5%)  per  annum; 
and  fui'ther  for  judgment  against  the  defendant  Com- 
monwealth Title  Trust  Company  in  such  sum  as,  placed 
at  interest  to  be  earned  by  said  eighty  thousand  dollars 
from  the  date  of  the  decree  of  this  court  until  the  7th 
day  of  December  1921 ;  and  for  the  further  sum  of  seven- 
teen thousand  five  hundred  dollars  ($17,500.00)  upon 
the  principal  indebtedness  of  the  first  seven  (7)  of  the 
thirty-two  (32)  notes  of  the  Title  Insurance  &  Invest- 
ment Company  of  Tacoma  aforesaid. 
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Plaintiff  further  prays  for  the  judgment  and  decree 
of  this  court  that  the  defendant  Commonwealth  Title 
Trust  Company  forthwith  without  delay  and  before  any 
sale  of  the  property  pledged  to  secure  the  indebtedness 
of  the  Title  Insurance  &  Investment  Company  of  Ta- 
coma  as  set  forth  in  said  Exhibit  "A,"  specifically  per- 
form its  obligation  and  engagement  as  set  forth  in 
Exhibit  "B,"  to  correctly  abstract  all  deeds,  mortgages 
or  other  conveyances,  mechanics'  liens  and  all  miscel- 
laneous records,  whether  herein  specifically  mentioned  or 
not,  affecting  the  title  to  real  property  in  Pierce  County, 
Washington,  cause  the  same  to  be  arranged  according 
to  fee  numbers,  bound  and  properly  identified,  and  de- 
liver to  the  plaintiff;  or  in  the  event  that  said  defendant 
for  any  reason  shall  not  be  able,  or  shall  refuse  to  comply 
with  the  decree  of  this  court  in  this  regard,  for  damages 
against  the  said  defendant  in  the  sum  of  twenty  thousand 
dollars  ($20,000.00). 

Plaintiff  further  prays  that  the  mortgage  upon  the 
property  described  in  said  deed  of  mortgage  hereto 
attached  and  marked  Exhibit  "C,"  may  be  foreclosed 
and  that  the  said  property  may  be  sold  to  satisfy  the 
said  indebtedness;  and  in  the  event  it  shall  appear  that 
the  certificates  of  delinquency  now  outstanding  against 
said  property  are  not  satisfied  of  record,  that  such  fur- 
ther sum  as  may  be  necessary  to  pay,  satisfy  and  retire 
said  certificates  of  delinquency  and  any  and  all  other 
charges  and*  liens  upon  said  property  may  be  added  to 
and  become  a  part  of  the  principal  debt  secured  by  said 
mortgage;  plaintiff  further  prays  that  in  the  event  the 
property  so  sold  shall  not,  at  such  sale,  bring  a  sum  suf- 
ficient to  satisfy  such  indebtedness,  as  it  may  then  be 
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determined  by  final  decree  of  this  court,  that  a  judgment 
for  such  deficiency  in  favor  of  the  plaintiff  and  against 
the  defendant  Commonwealth  Title  Trust  Company  be 
rendered  and  made. 

Plaintiff  further  prays  that  if  for  any  reason  the 
agreements  and  undertakings  aforesaid  of  the  defendant 
Commonwealth  Title  Trust  Company  be  found  by  the 
court  to  be  not  valid,  subsisting  and  enforceable  against 
the  said  corporate  defendant  Commonwealth  Title  Trust 
Company,  that  the  plaintiff  have  judgment,  jointly  and 
severally,  against  the  defendants  Fred  S.  Fogg,  Herbert 
H.  Gove,  Horace  Fogg  and  Franklin  Fogg,  for  such  a 
sum  as  may  be  found  by  the  court  to  be  due  upon  the 
guaranty  of  the  Commonwealth  Title  Trust  Company. 

Plaintiff  further  prays  for  the  recovery  against  the 
defendants,  and  each  of  them,  of  its  costs  and  disburse- 
ments in  this  suit,  including  an  attorney's  fee  in  the  sum 
of  ten  thousand  dollars  ($10,000.00) ,  and  for  such  other 
and  further  relief  as  may  in  equity  be  meet  and  just. 

FRANK  H.  KELLEY, 
JOHN  H.  HALL, 

Solicitors  for  Plaintiff. 

Room  717  Tacoma  Building,  Tacoma,  Washington. 
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Exhibit  "A." 

WHEREAS,  the  Title  Insurance  &  Investment 
Company  of  Tacoma  has  been  heretofore  indebted  unto 
the  Title  Insurance  &  Investment  Company  of  Wash- 
ington, in  the  sum  of  eighty  thousand  ($80,000.00)  dol- 
lars, said  indebtedness  being  secured  by  certain  mort- 
gage covering  the  abstract  of  title  plant  and  property 
of  said  first-named  company,  which  mortgage  was  filed 
and  recorded  on  Deceml)er  9th,  1909,  in  the  office  of  the 
auditor  of  Pierce  County,  Washington,  auditor's  fee 
numbers  305258  and  305259,  in  Book  23  of  Chattel 
Mortgages,  at  page  429,  which  said  mortgage  was,  for 
a  valuable  consideration,  assigned  by  the  second  named 
company  unto  the  Traders  Trust  Company,  of  Oregon, 
an  Oregon  corporation,  and  which  said  mortgage  is 
contemporaneously  with  this  agreement  satisfied  of  rec- 
ord by  the  said  Traders  Trust  Company ; 

NOW,  THEREFORE,  in  consideration  of  the  sat- 
isfaction of  said  mortgage  and  the  delivery  to  the  said 
The  Title  Insurance  &  Investment  Company  of  Tacoma 
of  the  notes  evidencing  said  indebtedness, 

IT  IS  AGREED  between  the  Title  Insurance  & 
Investment  Company  of  Tacoma,  a  Washington  cor- 
poration, first  party,  and  the  Traders  Trust  Company, 
of  Oregon,  second  party,  as  follows,  to-wit: 

I. 

First  party  shall  and  does,  contemporaneously  here- 
with execute  and  deliver  to  second  party  its  certain  prom- 
issory notes  in  the  aggregate  sum  of  eighty  thousand 
($80,000.00)  dollars,  each  of  said  notes  being  for  the 
principal  sum  of  twenty-five  hundred  ($2500.00)  dol- 
lars, and  each  bearing  interest  at  five  (5%)  per  cent  per 
annum,  payable  semi-annually,  on  the  7th  day  of  De- 
cember and  the  7th  day  of  June  of  each  year,  and  matur- 
ing as  follows,  to-wit:   The  first  note  maturing  on  the 
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7th  day  of  December,  1915,  and  one  note  maturing  each 
year  thereafter. 

II. 
The  first  party  agrees  to  and  does  hereby  turn  over 
to  the  second  party  the  said  plant  and  property  of  the 
first  party,  being  the  property  covered  by  said  mortgage 
(excepting  certain  furniture  hereinafter  referred  to), 
which  said  plant  and  property  is  to  be  held  by  said  second 
party  in  pledge  for  its  security  for  the  payment  of  said 
sum  of  eighty  thousand  ($80,000.00)  dollars.  Said 
pledge  and  property  shall  be  forthwith  shipped  to  Port- 
land, Oregon,  at  the  expense  of  the  second  party,  and 
it  is  to  be  there  placed  in  a  vault  or  other  secure  place 
agreed  upon  by  the  parties  hereto.  Said  vault  or  other 
secure  place  where  said  property  is  placed  shall  be  so 
constructed  that  it  can  only  be  opened  by  the  use  of  two 
(2)  keys.  One  of  said  keys  shall  be  in  the  possession 
of  the  party  of  the  second  part.  The  other  of  said  keys 
shall  be  in  the  possession  of  Frank  Branch  Riley  or  other 
person  selected  by  both  the  parties  to  this  agreement, 
who  shall  have  written  directions  wherebj^  access  to  said 
plant  and  property,  excej)t  for  the  mere  purpose  of 
inspection,  shall  be  allowed  either  of  the  parties  to  this 
agreement  only  by  the  consent  of  both  of  such  parties. 
Provided,  that  upon  the  production  of  a  certified  copy 
of  a  decree  of  foreclosure  of  this  pledge,  such  decree 
being  entered  by  any  court  of  competent  jurisdiction, 
the  second  party  shall  be  entitled  to  the  immediate  pos- 
session of  said  key,  and  to  the  immediate  access  there- 
after, and  control  of  said  plant,  the  intent  hereof  being 
that  said  plant  shall  be  held  by  the  said  trustee  primarily 
to  secure  the  said  notes  and  the  provisions  of  this  pledge 
to  the  party  of  the  second  party.  The  first  party  will 
promptly  pay  any  and  all  taxes  now  assessed  in  the 
State  of  Washington  against  said  plant  or  property, 
including  the  taxes  which  become  payable  in  February, 
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1912.  The  second  party  is  to  pay  any  taxes  and  assess- 
ments which  may  be  hereafter  levied  or  assessed  against 
said  property  during  the  existence  of  this  agreement, 
but  each  party  is  to  pay  one-half  the  storage  charges. 
Upon  the  full  payment  of  said  notes  and  all  of  them 
by  the  first  party  to  the  second  party,  or  its  assigns,  the 
said  pix)perty  shall  be  surrendered  to  the  first  party,  its 
successors  and  assigns,  and  the  key  in  the  possession  of 
the  second  party  shall  be  surrendered  to  the  first  party, 
its  successors  and  assigns. 

III. 

The  property  hereinbefore  referred  to  as  not  deliv- 
ered to  the  second  party  under  the  terms  of  this  agree- 
ment as  a  pledge,  consists  of  certain  furniture  of  the 
agreed  value  of  one  thousand  dollars  ($1000.00),  which 
has  been  agreed  upon  between  the  parties,  and  is  to  be 
and  is  taken  by  the  second  party  in  payment  of  the 
sum  of  one  thousand  dollars  ($1000.00)  being  certain 
deferi'ed  interest  upon  the  mortgage  indebtedness  here- 
inbefore referred  to.  Said  payment  does  not  constitute 
any  payment  upon  the  obligations  secured  by  this  agree- 
ment of  pledge. 

IV. 

As  long  as  the  first  party  is  not  in  default  in  the 
payment  of  any  of  the  obligations  secured  by  this  agree- 
ment, and  until  the  foreclosure  of  this  pledge,  the  second 
party  shall  not  operate  or  use  said  plant. 

V. 

Time  shall  be  and  is  of  the  essence  of  this  agreement 
and  in  the  event  of  the  failure  of  the  first  party  to  pay 
any  of  said  notes  at  the  time  specified  in  said  notes,  or 
to  pay  any  taxes  which  the  first  party  agrees  to  pay, 
and  after  the  continuance  of  such  default  for  the  period 
of  one  (1)  year,  then  the  whole  of  said  notes  shall,  at 
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the  option  of  the  second  party,  forthwith  and  without 
notice,  mature,  and  the  second  party  shall  be  entitled 
forthwith  to  foreclose  said  pledge.  Defaulted  interest 
shall  bear  interest  at  five  (5%)  per  cent  per  annum  from 
the  default  mitil  paid. 

PROVIDED,  that  nothing  in  this  paragraph  or 
in  this  agreement  shall  be  construed  to  prevent  the  sec- 
ond party,  at  its  option,  from  suing  upon  any  unpaid 
installment  of  principal  and  interest,  without  waiting  for 
the  expiration  of  one  ( 1 )  year  from  the  date  of  default, 
provided  ninety  (90)  days  notice  of  such  default  shall 
have  first  been  given  in  writing  to  the  first  party  or 
its  assigns. 

IN  WITNESS  WHEHEOF,  the  parties  to  this 
agreement  have  executed  the  same  this  2nd  day  of  De- 
cember, 1911,  by  their  officers  thereunto  duly  authorized. 

THE  TITLE  INSURANCE  &  INVESTMENT 
COMPANY  OF  TACOMA, 

By  (sig)  H.  H.  Gove, 

Its  President. 
Attest:    (sig.)  Jesse  Thomas, 

Secretary. 

TRADERS  TRUST  COMPANY  OF  OREGON, 

By  (sig.)  A.  D.  Willoughby, 

Its  President. 
Attest:    (sig.)  O.  M.  Smith, 

Secretary. 
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Exhibit  "B." 

WHEREAS,  the  Title  Insurance  &  Investment 
Company  of  Tacoma,  a  ^Vashington  corporation,  has, 
for  a  valuable  consideration,  executed  its  certain  prom- 
issory notes  in  favor  of  the  Traders  Trust  Company  of 
Oregon,  in  the  principal  sum  of  eighty  thousand  ($80,- 
000.00)  dollars,  said  notes  being  thirty-two  (32)  in  num- 
ber, each  being  for  twenty-five  hundred  ($2500.00)  dol- 
lars, each  bearing  interest  at  five  per  cent  (5^")  per 
annum,  payable  semi-annually,  and  bearing  even  date 
herewith;  and, 

WHEREAS,  as  additional  security  for  the  pay- 
ment of  said  notes,  and  as  an  inducement  to  the  said 
Traders  Trust  Company  to  accept  said  notes  in  lieu  of 
certain  other  notes  which  they  now  hold,  and  as  an  in- 
ducement to  said  Traders  Trust  Company,  to  discharge 
of  record  a  certain  chattel  mortgage  which  it  holds  on 
the  abstract  plant  and  other  property  of  the  Title  Insur- 
ance &  Investment  Company  of  Tacoma,  the  under- 
signed, Commonwealth  Title  Trust  Company,  has 
agreed  to  execute  this  instrument,  and  the  Common- 
wealth Title  Trust  Company  has  also  agreed  to  execute 
a  mortgage  covering  the  following  described  property, 
to-wit : 

"Beginning  at  a  point  on  the  northerly  side  of  South 
Tenth  street.  City  of  Tacoma,  distant  80.04  feet  west- 
erly of  the  point  of  intersection  of  the  northerly  line 
of  South  Tenth  street  with  the  westerly  line  of  'A'  street 
in  said  City  of  Tacoma;  thence  northerly  and  parallel 
with  the  westerly  line  of  'A'  street  125  feet;  thence  at 
right  angles  westerly  19.69  feet;  thence  at  right  angles 
southerly  and  parallel  with  the  westerly  line  of  'A'  street 
125  feet  to  the  northerty  line  of  said  South  Tenth  street ; 
thence  at  right  angles  easterly  to  the  place  of  beginning. 

"And  also  a  right-of-way  in,  over  and  along  the  fol- 
lowing described  land  situated  in  the  said  City  of  Ta- 
coma, to-wit: 
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"Beginning  at  a  point  on  the  westerly  line  of  'A'  street 
formed  by  the  intersection  of  said  westerly  line  of  'A' 
street  with  the  southerly  line  of  lot  seven  (7) ,  block  902, 
City  of  Tacoma;  thence  westerly  along  the  southerly 
line  of  lot  seven  (7),  120  feet  to  the  easterly  line  of  the 
alley  between  said  'A'  street  and  Pacific  avenue ;  thence 
at  right  angles  southerly  10  feet;  thence  at  right  angles 
easterly  120  feet  to  the  westerly  line  of  'A'  street;  thence 
at  right  angles  northerly  10  feet  to  the  place  of  begin- 
ning; subject,  nevertheless,  and  reserving  to  the  owners 
of  property  adjoining  the  perpetual  right-of-way 
through  and  along  so  much  of  said  land  last  described 
in  conformity  with  one  certain  deed  from  William  C. 
Bardsley,  and  wife,  dated  April  15th,  1901,  and  recorded 
in  book  166,  at  page  396."  Said  mortgage  being  of 
even  date  herewith,  and  being  made  to  secure  the  pay- 
ment of  the  first  seven  of  the  notes  above  referred  to 
and  also  to  secure  the  interest  as  it  matures  on  the  entire 
purchase  price  down  to  and  including  the  time  of  ma- 
turity of  the  last  of  said  first  seven  notes ; 

NOW,  THEREFORE,  in  consideration  of  the 
premises,  IT  IS  AGREED  between  the  Commonwealth 
Title  Trust  Company  and  the  said  Traders  Trust  Com- 
pany of  Oregon,  as  follows,  to-wit: 

The  said  Commonwealth  Title  Trust  Company  does 
hereby  guarantee  to  and  with  the  Traders  Trust  Com- 
pany of  Oregon,  the  payment  of  the  first  seven  of  said 
notes  and  each  and  every  of  said  seven  notes,  in  accord- 
ance with  their  terms  and  conditions,  and  further  guar- 
antees to  and  with  the  said  Traders  Trust  Company  of 
Oregon,  the  payment  of  the  interest  in  acocrdance 
with  the  terms  of  each  and  all  of  the  thirty-two 
(32)  notes  referred  to  above,  at  the  times  specified  in 
each  of  said  notes,  down  to  and  including  the  interest 
maturing  December  7th,  1921 ;  and  also  guarantees  the 
payment  promptly  by  the  Title  Insurance  &  Investment 
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Company  of  Tacoma,  of  the  taxes  now  due  or  which 
mature  in  February,  1912,  against  the  said  plant,  and 
other  property  of  the  Title  Insurance  &  Investment 
Company  of  Tacoma. 

IT  IS  FURTHER  AGREED,  that  time  shall  be 
and  is  of  the  essence  of  this  agreement  of  guaranty,  and 
in  the  event  of  any  failure  or  default  in  any  payment 
hereby  guaranteed  to  be  made  and  of  the  continuance 
of  such  default  for  a  period  of  ninety  days,  after  written 
notice  thereof  to  the  guarantor  in  writing,  the  Traders 
Trust  Company  of  Oregon,  its  successors  or  assigns, 
may  bring  a  proper  action  against  the  guarantor,  and 
in  the  event  of  the  continuance  of  such  default  for  a 
period  of  one  year,  after  such  default  shall  have  been 
made,  then  the  whole  amount  covered  by  this  guaranty 
shall  forthwith  and  without  notice  become  due  and  pay- 
able, at  the  election  of  said  Traders  Trust  Co. 

In  the  latter  event  the  guarantor  shall  be  liable  to 
the  Traders  Trust  Company  of  Oregon,  its  successors 
and  assigns,  for  the  principal  of  the  first  seven  of  said 
notes,  and  the  interest  on  all  of  said  thirty-two  (32) 
notes  down  to  the  time  of  the  entry  of  judgment  thereon, 
but  not  in  any  event  including  interest  longer  than  to 
December  7th,  1921,  and  the  Traders  Trust  Company 
of  Oregon  shall  be  entitled  to  judgment  for  a  sum  in 
addition  to  such  principal  and  interest  equal  to  the  then 
value  of  the  unpaid  guaranteed  interest  on  all  of  said 
notes,  figured  on  the  basis  of  5%.  The  limitation  herein 
contained  on  the  liability  of  the  guarantor  is  not  intended 
and  shall  not  affect  the  liability  of  the  Title  Insurance 
&  Investment  Company  of  Tacoma. 

The  Commonwealth  Title  Trust  Company  for  the 
same  condition  does  hereby  agree  that  so  long  as  the 
abstract  plant  heretofore  and  now  the  property  of  the 
Title  Insurance  &  Investment  Company  of  Tacoma,  is 
held  as  security  for  the  payment  of  said  indebtedness  or 
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any  part  thereof,  it  will  correctly  abstract  or  cause  to  be 
abstracted,  all  deeds,  mortgages,  or  other  conveyances, 
mechanics'  liens,  and  all  miscellaneous  records,  whether 
herein  specifically  mentioned  or  not,  affecting  the  title 
to  real  property  in  Pierce  County,  Washington,  in  the 
same  manner  as  has  heretofore  been  performed  by  the 
Commonwealth  Title  Trust  Company,  and    cause    the 
same  to  be  arranged  according  to  fee  numbers  or  other 
system,  satisfactory  to  the  Traders  Trust  Company  of 
Oregon,  or  its  assigns,  and  cause  the  same  to  be  bound 
and  properly  identified  in  the  customary  manner,  boxed, 
wrapped  and  shipped  to  the  trustee  chosen  by  the  Title 
Insurance  &  Investment  Company  of  Tacoma  and  the 
Traders  Trust  Company  of  Oregon,  in  accordance  with 
the  terms  of  a  certain  agreement  of  pledge  made  between 
the  Title  Insurance  &  Investment  Company  of  Tacoma, 
first  party,  and  the  Traders  Trust  Company  of  Oregon, 
second  party,  of  even  date  herewith,  at  Portland,  Oregon. 
PROVIDED,  HOWEVER,  in  consideration  of 
this  covenant,  the  said  Traders  Trust  Company  of  Ore- 
gon, its  successors  and  assigns,  does  hereby  waive  the 
right  to  demand  such  "take-offs"  so  long  as  each  and 
every  of  the  payments  of  interest  and  the  principal  is 
made  at  the  times  specified  in  said  notes,  and  each  of 
them,  or  within  one  year  thereafter,  and  so  long  as  each 
and  every  of  the  covenants  on  the  part  of  the  Title 
Insurance  &  Investment  Company  of  Tacoma,  in  said 
agreement  of  pledge  of  even  date  herewith,  are  kept  and 
performed  at  the  times  therein  agreed;  in  the  event  of 
such  default,  and  its  continuance  for  one  year,  however, 
the  undersigned,  Commonwealth  Title  Trust  Company, 
agrees  that  it  will  forthwith  furnish  or  cause  to  be  fur- 
nished to  the  Traders  Trust  Company  of  Oregon,  its 
successors  and  assigns,  all  the  "take-offs"  necessaiy  to 
complete  said  plant  in  the  manner  hereinbefore  specified 
and  thereafter  as  long  as  said  plant  or  any  part  thereof 
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is  held  as  security  for  such  indebtedness,  it  will  keep 
said  plant  down  to  date  in  such  manner. 

The  undersigned,  Fred  S.  Fogg,  Herbert  H.  Gove, 
Horace  Fogg,  and  Franklin  Fogg,  in  consideration  of 
the  acceptance  of  the  foregoing  guaranty  and  agree- 
ment by  the  said  Traders  Trust  Company  of  Oregon, 
and  other  valuable  considerations,  do  hereby  agree  and 
guarantee  to  and  with  the  Traders  Trust  Company  of 
Oregon,  that  the  foregoing  guaranty  and  each  and  every 
part  thereof,  is  based  upon  a  valuable  consideration, 
sufficient  in  law  to  bind  the  Commonwealth  Title  Trust 
Company,  and  that  the  same  is  a  valid  and  subsisting 
obligation  of  said  company. 

IN  WITNESS  WHEREOF,  the  Commonwealth 
Title  Trust  Company  and  the  said  individuals,  have  exe- 
cuted this  instrument,  the  Commonwealth  Title  Trust 
Company  by  its  officers  duly  authorized  by  resolution 
of  the  board  of  trustees,  and  of  its  stockholders,  this 
2nd  day  of  December,  A.  D.  1911. 

COMMONWEALTH  TITLE  TRUST 
COMPANY, 

By  (sig.)  Horace  Fogg,  President, 
(sig.)  Horace  Fogg, 
(sig.)  Franklin  Fogg, 
(sig.)  Fred  S.  Fogg, 
(sig.)  Herbert  H.  Gove. 

Attest:   Franklin  Fogg,  Secretaiy. 
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Exhibit  *'C." 

THIS  INDENTURE  WITNESSETH,  that 
Commonwealth  Title  Trust  Company,  a  corporation 
organized  under  the  laws  of  the  State  of  Washington, 
party  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  ten  dollars  ($10.00)  and  other  valuable  consid- 
eration in  gold  coin  of  the  United  States  of  America, 
to  it  in  hand  paid  by  Traders  Trust  Company  of  Oregon, 
a  corporation  organized  under  the  laws  of  the  State  of 
Oregon,  party  of  the  second  part,  has  granted,  bar- 
gained and  sold,  and  by  these  presents  does  grant,  bar- 
gain, sell,  convey  and  warrant  unto  the  said  party  of  the 
second  part,  and  to  its  successors  and  assigns,  the  follow- 
ing described  premises,  situate,  lying  and  being  in  the 
County  of  Pierce,  State  of  Washington,  to-wit: 

Beginning  at  a  point  on  the  northerly  side  of  South 
Tenth  street,  City  of  Tacoma,  distant  80.04  feet  westerly 
of  the  point  of  intersection  of  the  northerly  line  of  South 
Tenth  street  with  the  westerly  line  of  "A"  street  in  said 
City  of  Tacoma;  thence  northerly  and  parallel  with  the 
westerly  line  of  "A"  street,  125  feet;  thence  at  right 
angles  westerly  19.69  feet;  thence  at  right  angles  south- 
erly and  parallel  with  the  westerly  line  of  "A"  street 
125  feet  to  the  northerly  line  of  said  South  Tenth  street; 
thence  at  right  angles  easterly  to  the  place  of  beginning. 

And  also  a  right-of-way  in,  over  and  along  the  fol- 
lowing described  land  situated  in  the  said  City  of  Ta- 
coma, to-wit : 

Beginning  at  a  point  on  the  westerly  line  of  "A" 
street  formed  by  the  intersection  of  said  westerly  line  of 
"A"  street  with  the  southerly  line  of  lot  7,  block  902, 
City  of  Tacoma ;  thence  westerly  along  the  southerly  line 
of  lot  7,  120  feet  to  the  easterly  line  of  the  alley  between 
said  "A"  street  and  Pacific  avenue;  thence  at  right 
angles  southerly  10  feet;  thence  at  right  angles  easterly 
120  feet  to  the  westerly  line  of  "A"  street;  thence  at 
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right  angles  northerly  10  feet  to  the  place  of  beginning; 
subject,  nevertheless,  and  reserving  to  the  owners  of 
property  adjoining  the  perpetual  right-of-way  through 
and  along  so  much  of  said  land  last  described  in  con- 
formity with  one  certain  deed  from  William  C.  Bardsley 
and  wife,  dated  April  15,  1901,  and  recorded  in  book 
166  at  page  396. 

TO  HAVE  AND  TO  HOLD,  the  said  premises, 
with  all  their  appurtenances,  unto  the  said  party  of  the 
second  part,  and  to  its  successors  and  assigns  forever; 
and  the  said  party  of  the  first  part,  for  itself  and  its  suc- 
cessors and  assigns  does  hereby  covenant  to  and  with 
the  said  party  of  the  second  part,  its  successors  and 
assigns,  that  it  is  the  owner  in  fee  simple  of  said  prem- 
ises, that  the  same  are  free  fj'om  all  encumbrances,  and 
that  it  will  warrant  and  defend  the  title  thereto  against 
all  lawful  claims  whatsoever. 

THIS  CONVEYANCE  IS  INTENDED  AS  A 
MORTGAGE,  and  is  given  to  secure  the  payment  of 
the  interest  as  it  matures  on  32  certain  promissory  notes 
of  twenty- five  hundred  dollars  ($2500.00)  each  made  by 
the  Title  Insurance  &  Investment  Company  of  Tacoma, 
a  Washington  corporation,  to  the  Traders  Trust  Com- 
pany of  Oregon,  an  Oregon  corporation,  said  notes  being 
of  even  date  herewith,  and  bearing  interest  at  five  per 
cent  (5%)  per  annum,  payable  semi-annually,  the  first 
maturing  December  7,  1915,  and  one  maturing  each 
year  thereafter  down  to  and  including  the  interest  ma- 
turing December  7,  1921,  which  interest  down  to  De- 
cember 7,  1921,  has  been  guaranteed  by  first  party  and 
to  secure  the  principal  of  the  first  seven  (7)  of  said 
notes,  which  principal  has  also  been  guaranteed  by  first 
party. 

Said  party  of  the  first  part  hereby  agrees  to  keep  the 
buildings,  fences  and  other  improvements  upon  said 
premises  in  as  good  condition  and  repair  as  the  same 
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are  now  in  or  may  be  put  into  during  the  continuance  of 
the  lien  of  this  mortgage,  and  shall  not  commit  or  permit 
any  waste  of  said  premises  imtil  the  moneys  and  debt 
hereby  secured  are  fully  paid. 

Said  party  of  the  first  part  hereby  agree  to  pay  and 
extinguish  all  taxes,  asssessments  and  other  public 
charges  which  may  be  levied,  assessed  or  charged  upon 
said  premises,  or  upon  this  mortgage  or  the  notes  hereby 
secured,  prior  to  such  assessment  or  public  charges  be- 
coming delinquent,  and,  also,  to  pay  and  discharge  all 
prior  liens,  claims,  adverse  titles  or  encumbrances  on 
said  premises,  so  that  this  mortgage  shall  be  and  remain 
a  first  lien  thereon  until  the  debt  and  moneys  hereby 
secured  are  fully  paid. 

Said  party  of  the  first  part  hereby  agree  that  in  the 
event  it  shall  fail  or  neglect  to  make  said  repairs,  and 
pay  and  discharge  all  taxes,  assessments  and  other  public 
charges  which  may  be  levied,  assessed  or  charged  upon 
said  premises,  and  pay  and  discharge  all  liens,  claims, 
adverse  titles  and  encumbrances  on  said  premises  as 
above  agreed,  then  the  said  party  of  the  second  part,  its 
successors  or  assigns,  may  elect  to  pay  and  discharge 
any  or  all  of  the  same,  and  cause  said  repairs  to  be  made, 
and  all  moneys  so  expended  and  paid,  with  interest 
thereon  at  the  rate  of  —  per  cent  per  annum,  from  the 
date  of  such  payments  or  expenditures  until  the  same  is 
wholly  repaid,  shall  be  a  lien  on  said  premises  above 
described,  and  be  secured  by  this  mortgage  and  collected 
in  the  same  manner  as  the  principal  debt  hereby  secured. 
Upon  any  default  on  the  part  of  the  party  of  the  first 
part  in  the  payment  of  principal  or  interest  when  due 
or  in  keeping  and  performing  any  of  the  above  agree- 
ments and  the  continuance  of  such  default  for  one  year, 
said  party  of  the  second  part,  its  successors  or  assigns, 
may  elect  to  declare  all  sums  secured  hereby  due  and 
payable  without  notice,  including  the  then  value  of  the 
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unpaid  guaranteed  interest  figured  on  the  basis  of  S^**, 
and  including  interest  on  all  defaulted  interest  at  5^  per 
annum,  and  may  immediately  cause  this  mortgage  to 
be  foreclosed  in  the  manner  provided  by  law,  whether 
he  or  they  shall  elect  to  pay  any  of  the  sums  above 
referred  to  or  not. 

Said  party  of  the  first  part  hereby  agree  that  in  any 
suit  or  other  proceeding  commenced  for  the  recovery  of 
the  debt  or  moneys  hereby  secured  or  for  the  foreclosure 
of  this  mortgage,  said  party  of  the  second  part,  its  suc- 
cessors or  assigns,  shall  have  the  right  to  have  taxed  as 
costs  and  included  in  the  judgment  or  decree  rendered 
in  such  suit  or  proceeding  a  reasonable  attorneys'  fee 
equal  to  —  per  cent  of  the  total  amount  found  due. 

Said  party  of  the  first  party  hereby  agrees  that  in 
any  suit  or  other  proceeding  commenced  for  the  recovery 
of  the  debt  and  moneys  hereby  secured,  or  for  the  fore- 
closure of  this  mortgage,  the  party  of  the  second  part, 
its  successors  or  assigns,  shall  be  entitled  to  have  entered 
in  any  such  suit  or  proceeding  a  judgment  for  any  defi- 
ciency remaining  due  on  account  of  the  debt  and  moneys 
hereby  secured  after  the  foreclosure  sale  of  the  premises 
above  described. 

Said  party  of  the  first  part  hereby  agrees  that  in 
case  of  the  foreclosure  of  this  mortgage  the  purchaser 
at  any  sale  had  thereunder  shall  be  entitled  to  the  imme- 
diate possession  of  the  premises  so  sold,  whether  the  same 
then  be  occupied  as  a  homestead  or  not. 

It  is  mutually  agreed  and  understood  that  the  debt 
and  all  sums  hereby  secured  are  payable  in  gold  coin  of 
the  United  States  of  America. 

It  is  mutually  understood  and  agreed  that  upon  the 
full  performance  of  the  foregoing  covenants  and  agree- 
ments at  the  time  and  in  the  manner  specified,  then  this 
indenture  shall  be  void  and  a  discharge  thereof  given  at 
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the  expense  of  the  party  of  the  first  part,  otherwise  to 
remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  said  party  of  the 
first  part  has  hereunto  signed  its  corporate  name  and 
affixed  its  corporate  seal  by  its  officers  hereunto  duly 
authorized  this  2nd  day  of  December,  1911. 

COMMONWEALTH   TITLE   TRUST 
COMPANY, 

Attest :  ( signed )  Franklin  Fogg,  Secretary. 
By  (signed)  Horace  Fogg,  President. 

Signed,  sealed  and  delivered  in  the  presence  of : 

(Signed)   E.  M.  Hayden. 
(Signed)   Jesse  Thomas. 

(Corporate  seal.) 
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ANSWERS. 

The  answer  of  defendant  Commonwealth  Title 
Trust  Company,  which  by  stipulation  stood  also  as  the 
answers  of  the  individual  defendants,  was  as  follows : 

Comes  now  the  above-named  defendant  Common- 
wealth Title  Trust  Company,  reserving  all  manner  of 
exceptions  that  may  be  had  to  the  insufficiencies,  uncer- 
tainties and  imperfections  of  plaintiff's  complaint,  and 
for  answer  to  so  much  thereof  as  it  is  advised  is  material 
to  be  answered. 

I. 

Denies  that  any  part  of  the  capital  stock  of  Title 
Insurance  &  Investment  Company  of  Tacoma,  is  owned, 
or  ever  has  been  owned  by  this  defendant. 

XL 

Denies  that  Horace  Fogg,  Franklin  Fogg,  Fred  S. 
Fogg  and  Herbert  H.  Gove,  are  now,  or  ever  have  been, 
the  sole  and  only  owners  of  the  capital  stock  of  this 
defendant. 

III. 

Admits  that  on  or  al>out  the  2nd  day  of  December, 
1911,  defendant  Title  Insurance  &  Investment  Com- 
pany of  Tacoma,  signed  the  notes  set  forth  in  the  fifth 
paragraph  of  said  complaint,  and  signed  the  agreement 
which  is  attached  to  said  complaint,  marked  "Exhibit 
A,"  but  denies  that  there  was  a  valuable  or  lawful  con- 
sideration, or  any  consideration  for  the  executing  and 
delivering  of  said  notes  and  said  agreement. 
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IV. 

Admits  that  on  or  about  the  2nd  day  of  December, 
1911,  the  defendants  Commonwealth  Title  Trust  Com- 
pany, a  corporation,  Horace  Fogg,  Franklin  Fogg, 
Fred  S.  Fogg  and  Herbert  H.  Gove,  signed  and  deliv- 
ered to  the  Traders  Trust  Company  of  Oregon,  a  cer- 
tain paper  writing  in  words  and  figures  as  set  forth  in 
"Exhibit  B,"  attached  to  the  complaint  herein,  with  the 
following  exception.  That  the  words,  "on  the  part  of 
the  individual  guarantors"  in  the  twenty-seventh  line  on 
the  second  page  of  Exhibit  "B"  were  not  contained  in, 
and  are  not  a  part  of  said  original  writing.  That  the 
words  "Commonwealth  Title  Trust  Company"  were  con- 
tained in  said  original  writing  after  the  word  "under- 
signed," in  the  third  line  of  the  third  page  of  said  Ex- 
hibit "B,"  attached  to  the  complaint.  That  instead  of 
the  word  "they,"  being  the  fourth  word  in  the  third  line 
on  the  third  page  of  said  Exhibit  "B,"  attached  to  the 
complaint,  the  original  writing  contained  the  word  "it." 

V. 

Admits  that  on  or  about  the  2nd  day  of  December, 
1911,  the  defendant  Commonwealth  Title  Trust  Com- 
pany signed  and  delivered  to  the  Traders  Trust  Com- 
pany of  Oregon,  the  paper  writing,  a  copy  of  which  is 
attached  to  the  complaint  herein  marked  "Exhibit  C," 
but  denies  that  there  was  any  valuable  or  lawful  consid- 
eration therefor. 

VI. 

Denies  that  on  the  7th  day  of  December,  1914,  or 
at  any  time,  there  became  due  and  payable  by  Title 
Insurance  &  Investment  Company  of  Tacoma  to  the 
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plaintiff,  two  thousand  dollars  interest,  or  any  sum,  upon 
the  thirty-two  notes  described  in  the  complaint.  Admits 
that  said  sum  of  two  thousand  dollars,  and  no  part 
thereof  was  paid  by  the  Title  Insurance  &  Investment 
Company  of  Tacoma,  but  denies  that  upon  such  alleged 
default  that  due,  or  any,  notice  thereof  was  within  ninety 
days,  or  any  time,  given  to  the  defendant  Commonwealth 
Title  Trust  Company,  and  to  the  defendants,  Horace 
Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Herbert  H. 
Gove,  or  either  of  them,  but  admits  that  said  sum  of 
two  thousand  dollars  was  not  paid  by  them,  or  either  of 
them.  Denies  that  there  is  now  due  and  owing  to  the 
plaintiff  by  defendant  Title  Insurance  &  Investment 
Company  of  Tacoma  as  principal,  or  at  all,  and  by  de- 
fendants Commonwealth  Title  Trust  Company,  Horace 
Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Herbert  H. 
Gove,  or  either  of  them,  the  sum  of  two  thousand  dollars, 
with  interest  at  5^«,  from  and  after  December  7th,  1914, 
or  any  sum  whatever.  Denies  that  payment  of  said  sum 
has  been  in  default  more  than  one  year  prior  to  the  begin- 
ning of  this  suit,  or  at  all. 

VII. 

Denies  that  on  June  7th,  1915,  or  at  all,  there  became 
due  and  payable  by  the  Title  Insurance  &  Investment 
Company  of  Tacoma  to  the  plaintiff,  two  thousand  dol- 
lars interest  upon  the  thirty-two  notes  aforesaid,  or  any 
sum.  Admits  that  said  sum  and  no  part  thereof  was 
paid  by  the  Title  Insurance  &  Investment  Company  of 
Tacoma  aforesaid,  but  denies  that  upon  such  alleged 
default  due,  or  any,  notice  thereof  was  given  within 
ninety  day's,  or  at  any  time,  to  the  defendant  Common- 
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wealth  Title  Trust  Company,  and  to  the  defendants 
Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Her- 
bert H.  Gove,  or  either  of  them.  Admits  that  said  sum 
of  two  thousand  dollars,  or  any  part  thereof  was  not 
paid.  Denies  that  there  is  now  due  and  owing  to  the 
plaintiff  by  the  defendant  Title  Insurance  &  Investment 
Company  of  Tacoma,  as  principal,  or  otherwise,  and  by 
defendants  Commonwealth  Title  Trust  Company,  Hor- 
ace Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Herbert 
H.  Gove,  or  either  of  them,  said  sum  of  two  thousand 
dollars  with  interest  at  5%  from  and  after  June  7th, 
1915,  or  any  sum. 

VIII. 

Denies  that  on  December  7th,  1915,  there  became 
due  and  payable  by  the  Title  Insurance  &  Investment 
Company  of  Tacoma  to  plaintiff,  two  thousand  dollars, 
or  any  sum,  interest  upon  the  thirty-two  notes  described 
in  the  complaint.  Admit  that  said  sum  of  two  thousand 
dollars,  and  no  part  thereof  was  paid  by  the  Title  Insur- 
ance &  Investment  Company  of  Tacoma,  but  denies  that 
upon  said  alleged  default  due  notice,  or  any  notice 
thereof,  within  ninety  days,  or  within  any  time,  was 
given  to  the  defendants  Commonwealth  Title  Trust 
Company,  Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg 
and  Herbert  H.  Gove,  or  either  of  them,  but  admits  that 
said  sum  of  two  thousand  dollars,  or  any  part  thereof 
was  not  paid.  Denies  that  there  is  now  due  and  owing 
to  the  plaintiff  by  the  defendant  Title  Insurance  &  In- 
vestment Company  of  Tacoma,  as  principal,  or  other- 
wise, and  by  defendants  Commonwealth  Title  Trust 
Company,  Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg 
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and  Herbert  H.  Gove,  or  either  of  them,  said  sum  of 
two  thousand  dollars,  with  interest  at  5%  from  and  after 
December  7th,  1915,  or  any  sum.  Denies  that  on  said 
December  7th,  1915,  the  principal,  as  well  as  the  interest 
of  the  first  of  said  thirty-two  notes,  or  any  sum,  became 
due  and  payable  by  the  defendant  Title  Insurance  & 
Investment  Company  of  Tacoma  to  the  plaintiff,  but 
admits  the  same  were  not  paid.  Denies  that  due  or  any 
notice  of  said  alleged  default  was  given  to  defendants 
Commonwealth  Title  Trust  Company  and  to  Horace 
Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Herbert  H. 
Gove,  or  either  of  them.  Admits  that  neither  or  any  of 
them  have  paid  the  whole  or  any  part  of  said  principal 
sum,  but  denies  that  there  is  now  due  and  owing  and 
wholly  unpaid  from  the  said  Title  Insurance  &  Invest- 
ment Company  as  principal,  or  otherwise,  and  the  defen- 
dants Commonwealth  Title  Trust  Company,  Horace 
Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Herbert  H. 
Gove,  or  either  of  them,  as  guarantors,  or  otherwise,  the 
sum  of  twenty-five  hundred  dollars,  with  interest  from 
and  after  December  7th,  1915,  at  5^",  or  any  sum. 

IX. 

Admits  that  the  taxes  on  the  real  estate  described  in 
plaintiff's  complaint  were  not  paid,  and  that  certificates 
of  delinquency  were  issued  thereon  for  the  taxes  for  the 
years  1912,  1913  and  1914,  as  set  forth  in  the  twelfth 
paragraph  of  said  complaint,  and  that  the  defendant 
Commonwealth  Title  Trust  Company  is  now  the  owner 
and  holder  of  said  certificates  of  delinquency,  but  this 
defendant  specifically  denies  each  and  every  of  the  other 
allegations  in  said  paragraph  twelve. 
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X. 

Denies  that  by  the  terms  of  Exhibit  "A"  it  is  pro- 
vided that  in  event  of  the  failure  of  defendant  Title 
Insurance  &  Investment  Company  of  Tacoma  to  pay 
the  interest  on  any  of  its  said  notes  at  the  time  specified 
therein,  and  in  the  event  such  default  shall  continue  for 
the  period  of  one  year,  then  the  whole  of  said  notes  and 
indebtedness  evidenced  thereby  shall  at  the  option  of 
the  said  Traders  Trust  Company  of  Oregon,  or  its  suc- 
cessors or  assigns,  forthwith  and  without  notice  mature, 
and  that  said  pledge  may  forthwith  be  foreclosed  and 
any  interest  then  in  default  shall  bear  interest  at  the 
rate  of  5"^°  per  annum  until  paid.  Denies  that  payment 
of  any  installment  of  principal  has  been  in  default  one 
year  or  for  90  days,  and  denies  that  90  days  notice  of 
any  default  in  payment  of  any  installment  of  principal 
has  been  given. 

XI. 

Denies  that  by  the  terms  of  the  paper  writing  at- 
tached to  the  plaintiff's  complaint,  marked  Exhibit  "B," 
the  defendants  Horace  Fogg,  Franklin  Fogg,  Fred  S. 
Fogg  and  Herbert  H.  Gove,  or  either  of  them,  were  to 
furnish  the  abstract  instruments  of  record  mentioned 
in  the  fourteenth  paragraph  of  said  complaint,  or  to 
keep  said  records  complete  and  up-to-date,  as  therein 
alleged.  Denies  that  the  said  defendant  Commonwealth 
Title  Trust  Company,  or  defendants  Franklin  Fogg, 
Horace  Fogg,  Fred  S.  Fogg  and  Herbert  H.  Gove,  or 
either  of  them,  were  in  default  in  that  regard,  and  denies 
that  they,  or  either  of  them,  have  failed  and  neglected 
to  complete  the  said  records  in  the  manner  agreed  upon, 
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or  in  any  manner,  or  in  any  part  whatsoever,  and  denies 
that  the  necessary  cost  and  expense  of  completing  said 
records  and  bringing  the  same  down  to  date  is  the  sum 
of  ten  thousand  dollars,  or  any  sum  whatever. 

XII. 

Answering  paragraph  fifteen,  of  said  complaint,  this 
defendant  denies  that  the  sum  of  ten  thousand  dollars, 
or  any  sum  greater  than  $1500,  is  a  reasonable  sum  to 
be  allowed  as  attorneys'  fees  in  any  judgment  or  decree 
rendered  herein  in  favor  of  plaintiff. 

Second. 

And  further  answering  said  complaint,  and  by  way 
of  affirmative  matter,  constituting  a  first  affirmative 
defense  thereto,  this  answering  defendant  says : 

I. 

That  plaintiff's  bill  of  complaint  does  not  state  facts 
sufficient  to  constitute  a  valid  cause  of  action  in  equity 
against  this  defendant,  nor  are  the  facts  stated  therein 
sufficient  to  entitle  plaintiff  to  any  relief  against  this 
defendant. 

Third. 

And  further  answering  said  complaint,  and  by  way 
of  affirmative  matter  constituting  a  second  affirmative 
defense  thereto,  this  answering  defendant  alleges: 

I. 

That  on  December  2nd,  1911,  and  for  a  long  time 
prior  thereto,  defendant  Title  Insurance  &  Investment 
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Company,  of  Tacoma,  was  the  owner  of,  and  was  en- 
gaged in  actively  operating  a  complete  abstract  of  title 
plant,  consisting  of  maps,  books  and  records  pertaining 
to  real  property  titles  within  Pierce  County,  Washing- 
ton, at  Tacoma,  Washington,  and  was  actively  engaged 
in  the  business  of  making  and  selling  abstracts  of  title 
to  real  estate  situated  exclusively  in  Pierce  County, 
Washington,  and  in  collecting  data  and  information  nec- 
essary to  the  efficient  operation  of  said  plant,  all  of 
which  was  in  opposition  to  and  in  competition  with  a 
similar  business  then,  and  for  a  long  time  theretofore 
conducted  by  defendant  Commonwealth  Title  Trust 
Company,  who  at  said  time,  and  for  a  long  time  prior 
thereto,  had  been  the  owner  of  a  similar  plant,  and  who 
was,  and  for  a  long  time  prior  thereto  had  been  engaged 
as  a  rival  and  competitor  of  said  defendant  Title  Insur- 
ance &  Investment  Company  of  Tacoma,  in  the  making 
and  selling  of  abstracts  of  title  to  real  estate  situate 
exclusively  in  Pierce  County,  Washington,  and  in  col- 
lecting the  data  and  information  pertaining  to  real  prop- 
erty titles  within  Pierce  County,  Washington,  necessary 
and  proper  to  conduct  and  maintain  an  efficient  abstract 
plant.  That  at  said  time  said  defendants  Common- 
wealth Title  Trust  Company  and  Title  Insurance  &  In- 
vestment Company  were,  and  for  a  long  time  prior 
thereto  had  been  doing  practically  all  of  the  abstract  of 
title  business  in  said  Pierce  County,  Washington,  and 
that  defendant  Commonwealth  Title  Trust  Company,  a 
corporation,  contemplated  and  intended  to  continue  in- 
definitely in  said  business. 

That  at  the  time  of  entering  into  said  agreement  set 
out  in  plaintiff's  complaint,  the  indebtedness  of  Title 
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Insurance  &  Investment  Company  of  Tacoma  to  Trad- 
ers Trust  Company  of  Oregon,  and  the  interest  on  the 
entire  indebtedness  of  eighty  thousand  dollars,  and  the 
mortgage  given  to  secure  the  same,  referred  to  in  the 
first  paragraph  of  plaintiff's  Exhibit  "A,"  were  in  full 
force  and  effect,  and  that  a  payment  of  five  thousand 
dollars  on  account  of  the  principal  and  the  interest  on 
the  entire  indebtedness  of  eighty  thousand  dollars,  were 
about  to  become  due  and  payable,  and  said  Title  Insur- 
ance &  Investment  Company  of  Tacoma  was  unable  to 
pay  the  same,  and  had  no  other  assets  except  said  abstract 
plant,  and  had  so  notified  said  Traders  Trust  Company 
of  Oregon,  the  then  holder  of  said  indebtedness.  That 
a  copy  of  said  mortgage  referred  to  in  the  first  para- 
graph of  said  Exhibit  "A"  is  hereto  attached  marked 
"Exhibit  1,"  and  made  a  part  hereof  for  all  purposes. 
That  by  the  terms  of  said  mortgage  it  was  expressly 
provided  that  said  Title  Insurance  &  Investment  Com- 
pany of  Tacoma  should  maintain  and  operate  the  said 
abstract  office  and  plant  mentioned  therein  during  the 
entire  life  of  said  mortgage,  and  should  make  and  issue 
abstracts  to  customers,  solicit  business  and  use  its  best 
endeavors  to  enlarge  and  build  up  the  business  then  car- 
ried on  by  the  mortgagee,  all  of  which  was  to  be  done 
under  the  supervision  of  a  person  designated  by  said 
Traders  Trust  Company  of  Oregon,  and  that  in  event 
of  a  failure  by  said  Title  Insurance  &  Investment  Com- 
pany of  Tacoma  to  pay  the  interest,  or  any  installment 
of  principal,  or  any  part  thereof,  said  entire  indebted- 
ness should  at  once  become  due  and  payable,  and  said 
Traders  Trust  Company  of  Oregon  should  have  the 
right  to  take  immediate  possession  of  said  entire  abstract 
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plant,  and  sell  the  same  and  apply  the  proceeds  to  the 
payment  of  said  entire  indebtedness. 

That  at  said  time  said  Traders  Trust  Company  of 
Oregon,  and  one  A.  D.  Willoughby  and  O.  M.  Smith 
and  Ella  Smith,  the  last  three  named  persons  who  were 
the  substantial  owners  and  officers  of  said  Traders  Trust 
Company  of  Oregon,  intended  and  were  threatening 
to  take  possession  of  said  abstract  plant  on  December  7, 
1911,  the  date  when  said  interest  and  installment  of 
principal  became  due,  if  the  same  was  paid,  and  sell  said 
abstract  plant  and  acquire  and  operate  the  same  as  a 
going  concern,  in  direct  competition  with  the  business 
carried  on  by  the  defendant  Commonwealth  Title  Trust 
Company  in  said  Pierce  County. 

That  for  the  sole  and  only  consideration,  and  for  the 
sole  and  only  purpose  of  removing  and  restraining  the 
rivalry  and  competition  then  existing  in  the  abstract 
business  in  Pierce  County,  Washington,  and  for  the 
sole  and  only  consideration  and  purpose  of  inducing 
said  Traders  Trust  Company  of  Oregon  and  Title  In- 
surance &  Investment  Company  of  Washington,  and 
said  Willoughby,  Smith  and  wife,  referred  to  in  plain- 
tiff's complaint,  and  any  other  person  or  persons  who 
might  become  purchasers  at  the  foreclosure  sale  of  said 
plant  and  business  of  said  Title  Insurance  &  Investment 
Company  of  Tacoma,  from  engaging  in  or  entering  into 
the  abstract  business  in  Pierce  County,  Washington, 
in  competition  with  this  defendant,  and  for  the  purpose 
insofar  as  possible  of  giving  this  defendant  a  monopoly 
of  such  business  within  said  Pierce  County,  Washington, 
and  for  no  other  purpose,  or  consideration,  the  agree- 
ments referred  to  in  plaintiff's  complaint  were  entered 
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into,  and  in  pursuance  of  said  agreements  said  Traders 
Trust  Company  of  Oregon  took  possession  of  said  ab- 
stract plant  of  defendant,  Title  Insurance  &  Investment 
Company  of  Tacoma,  and  moved  the  same  to  Portland, 
Oregon,  where  the  same  was  placed  in  a  secure  vault  un- 
der the  joint  control  of  said  Traders  Trust  Company  of 
Oregon,  and  defendant  Title  Insurance  &  Investment 
Company  of  Tacoma,  to  be  there  kept  and  not  used  for 
any  purpose  whatsoever  during  the  life  of  said  agree- 
ments, and  under  the  conditions  therein  provided,  and 
said  Title  Insurance  &  Investment  Company  of  Ta- 
coma withdrew  as  a  rival  and  competitor  of  defendant 
Commonwealth  Title  Trust  Company  in  the  abstract 
business  in  Pierce  County.  Washington,  and  discontin- 
ued and  abandoned  said  business.  That  in  pursuance 
of  said  agreements  said  Traders  Trust  Company  of  Ore- 
gon, and  said  A.  D.  Willoughby  and  O.  M.  Smith  and 
Ella  Smith,  his  wife,  refrained  from  foreclosing  said 
mortgage  and  pledge  on  said  abstract  plant,  and  re- 
frained from  entering  the  abstract  business  in  Pierce 
County,  Washington,  thereby  giving  the  defendant 
Commonwealth  Title  Trust  Company  a  practical  mo- 
nopoly of  the  abstract  business  in  Pierce  County,  Wash- 
ington, and  thereafter  the  defendant  Commonwealth 
Title  Trust  Company  did  practically  all  of  the  abstract 
of  title  business  transacted,  and  made  and  sold  practi- 
cally all  of  the  abstracts  of  title  relating  to  real  property 
that  were  made  and  sold  within  Pierce  County,  Wash- 
ington. 

That  at  the  time  of  the  making  of  said  agreements  of 
December  2nd,  1911,  as  herein  alleged,  and  at  all  times 
subsequent  thereto,  the  Marion  Investment  Company 
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referred  to  in  plaintiff's  complaint  was,  and  now  is, 
owned  and  controlled  by  said  A.  D.  Willoughby  and 
wife. 

That  concurrent  with  the  execution  of  said  agree- 
ments of  December  2nd,  1911,  and  as  part  of  the  con- 
sideration thereof  and  as  a  part  of  said  transaction,  said 
A.  D.  Willoughby  and  O.  M.  Smith,  made,  executed 
and  delivered  their  certain  agreement  in  writing  wherein 
they  agree  not  to  transact  or  engage  in  the  abstract  of 
title  business  in  Pierce  County,  Washington,  during  the 
period  covered  by  said  agreements,  which  said  agree- 
ment with  said  Willoughby  and  Smith  is  hereto  attached 
marked  "Exhibit  2,"  and  made  a  part  hereof  for  all 
purposes.  That  all  of  said  agreements  mentioned  in  said 
complaint  were  prepared  by  said  Traders  Trust  Com- 
pany of  Oregon,  A.  D.  Willoughby  and  O.  M.  Smith, 
and  such  of  said  agreements  as  were  executed  by  the 
officers  of  said  Commonwealth  Title  Trust  Company,  as 
in  this  answer  alleged,  were  executed  at  the- instance  of 
said  Traders  Trust  Company,  said  A.  D.  Willoughby 
and  O.  M.  Smith,  and  pursuant  to  a  resolution  of  au- 
thority therefor  prepared  by  said  Traders  Trust  Com- 
pany of  Oregon,  A.  D.  Willoughby  and  O.  M.  Smith, 
and  by  them  presented  to  defendant  Commonwealth  Ti- 
tle Trust  Company  for  adoption,  a  copy  of  which  said 
resolution  is  hereto  attached  m.arked  Exhibit  "3,"  and 
made  a  part  hereof  for  all  purposes. 

That  defendant  is  advised  by  counsel,  and  therefore 
alleges  the  facts  to  be,  that  said  agreements,  and  each  of 
them,  were  and  are  in  violation  of  the  constitution  and 
laws  of  the  State  of  Washington,  and  were  and  are 
against  public  policy,  illegal  and  void,  and  that  defend- 
ant should  not  comply  with  or  act  said  agreement. 
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Fourth. 

By  way  of  a  further  answer  and  third  affirmative  de- 
fense to  plaintiff's  complaint  this  defendant  alleges : 

I. 

That  the  defendant  Commonwealth  Title  Trust 
Company  is,  and  was  at  all  times  in  the  complaint  men- 
tioned, and  for  several  years  prior  thereto,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Washington,  and  engaged  solely 
in  the  business  of  making  and  selling  abstracts  of  title 
to  lands  in  Pierce  County,  Washington,  and  in  making 
and  maintaining  an  abstract  plant  at  Tacoma,  in  said 
County  and  State.  That  it  was  not  authorized  by  its  ar- 
ticles of  incorporation,  nor  was  it  engaged  in  the  busi- 
ness of  becoming  surety  or  guarantor  for  any  person, 
firm  or  corporation  for  the  contracts,  undertakings  or 
obligations  of  third  person. 

That  the  agreement  "Exhibit  B,"  and  said  inden- 
ture of  mortgage,  "Exhibit  C,"  attached  to  plaintiff's 
complaint,  were  each  and  all  made  and  executed  wholly 
without  consideration,  and  said  defendant  directly  or  in- 
directly never  received  any  consideration  or  any  money 
or  property  or  labor,  or  thing  of  value  therefor,  or  in 
connection  therewith,  nor  were  its  assets  in  any  way  in- 
creased thereby.  That  defendant  is  advised  by  counsel, 
and  therefore  alleges  the  fact  to  be,  that  the  execution 
of  said  instruments  and  said  mortgage,  referred  to  in 
plaintiff's  complaint  were,  and  are  each  and  all  in  viola- 
tion of  the  constitution  and  laws  of  the  State  of  Wask- 
ington,  and  beyond  the  powers  of  this  defendant,  and 
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were,  and  are  illegal  and  void,  and  the  defendant  should 
not  comply  with  or  act  under  said  agreements,  or  recog- 
nize the  same  as  valid  and  binding. 

Fifth. 

This  defendant  without  admitting  any  liability  what- 
ever upon  the  agreements  and  mortgage  set  forth  in 
plaintiff's  complaint,  as  executed  by  it,  and  expressly 
denying  the  validity  and  legality  of  the  same,  and  deny- 
ing any  liability  thereunder,  and  expressly  reserving  to 
itself  the  defenses  hereinbefore  in  this  answer  inter- 
posed, for  a  partial  defense  to  plaintiff's  complaint  al- 
leges : 

I. 

That  the  agreement  executed  by  the  Commonwealth 
Title  Trust  Company,  attached  to  plaintiff's  complaint, 
marked  Exhibit  "B,"  contains  the  following  provision: 

"It  is  further  agreed,  that  time  shall  be  and  is  of  es- 
sence of  this  agreement  of  guaranty,  and  in  the  event  of 
any  failure  or  default  in  any  payment  hereby  guaran- 
teed to  be  made  and  of  the  continuance  of  such  default 
for  a  period  of  ninety  days,  after  written  notice  thereof 
to  the  guarantor  in  writing,  the  Traders  Trust  Com- 
pany of  Oregon,  its  successors  or  assigns,  may  bring  a 
proper  action  against  the  guarantor,  and  in  the  event  of 
the  continuance  of  such  default  for  a  period  of  one  year, 
after  such  default  shall  have  been  made,  then  the  whole 
amount  covered  by  this  guaranty  shall  forthwith  and 
without  notice  become  due  and  payable,  at  the  election 
of  said  Traders  Trust  Co. 

"In  the  latter  event  the  guarantor  shall  be  liable  to 
the  Traders  Trust  Company  of  Oregon,  its  successors 
and  assigns,  for  the  principal  of  the  first  seven  of  said 
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notes  and  the  interest  on  all  of  said  thirty-two  ( 32 )  notes 
down  to  the  time  of  the  entry  of  judgment  thereon,  but 
not  in  any  event  including  interest  longer  than  to  De- 
cember 7th,  1921,  and  the  Traders  Trust  Company  of 
Oregon,  shall  be  entitled  to  judgment  for  a  sum  in  addi- 
tion to  such  principal  and  interest  equal  to  the  then  value 
of  the  unpaid  guaranteed  interest  on  all  of  said  notes, 
figured  on  the  basis  of  5  per  cent." 

That  plaintiff  in  its  complaint  in  this  action  is  ask- 
ing and  demanding  that  this  Court  by  its  judgment  and 
decree  enforce  the  above  mentioned  part  of  this  agree- 
ment against  this  defendant,  in  accordance  with  the 
terms  thereof.  That  said  portion  of  said  agreement  above 
quoted,  and  the  demand  of  plaintiff  thereunder  are 
usurious,  unconscionable  and  inequitable,  and  in  the  na- 
ture of  a  penalty,  and  not  enf orcible  in  a  Court  of  equity. 

WHEREFORE,  this  defendant  prays  this  Honor- 
able Court  that  this  action  may  be  dismissed,  that  plain- 
tiff take  nothing  by  this  action,  and  that  defendant  may 
recover  its  costs  herein  expended.  And  this  defendant 
asks  for  such  other  and  further  relief  in  the  premises  as 
to  the  Court  may  seem  just  and  equitable. 

BATES,  PEER  &  PETERSON, 

Solicitors  for  Defendant  Commonwealth  Title  Trust 
Company,  Office  and  Post  Office  Address,  1107 
Nat'l  Realty  Bldg.,  Tacoma,  Washington. 
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EXHIBIT  1. 

Know  All  Men  By  These  Presents,  That  The  Title 
Insurance  &  Investment  Co.,  of  Tacoma,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Washington  with  its  principal  place 
of  business  in  the  City  of  Tacoma,  Washington,  and 
hereinafter  designated  as  the  mortgagor,  in  considera- 
tion of  the  sum  of  Ninety  Thousand  ($90,000.00)  Dol- 
lars, lawful  money  of  the  United  States  to  it  in  hand 
paid  by  the  Title  Insurance  and  Investment  Company 
of  Washington,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Washington,  with  its  principal  office  and  place  of  busi- 
ness at  Tacoma,  in  said  State,  and  hereinafter  desig- 
nated as  the  Mortgagee,  the  receipt  whereof  is  hereby 
acknowledged  does  hereby  bargain,  sell  and  convey  unto 
the  said  mortgagee  all  and  singular  the  following  de- 
scribed personal  property  in  possession  of  the  mortgagor, 
and  situated  in  the  City  of  Tacoma,  County  of  Pierce 
and  State  of  Washington,  said  personal  property  being 
fully  described  in  a  schedule  hereunto  attached  and 
marked  "Schedule  A,"  it  being  intended  to  convey  all 
articles  of  every  name,  nature  and  kind  now  used  in  car- 
rying on  the  abstract  business  of  the  mortgagor  in  said 
City  of  Tacoma,  and  which  said  "Schedule  A"  is  made  a 
part  of  these  presents. 

To  Have  and  To  Hold  the  said  personal  property 
and  every  part  and  parcel  thereof  to  the  said  mortgagee, 
its  successors  or  assigns  forever.  And  the  said  mortgagor 
for  itself  its  successors  and  assigns,  covenant  that  it  is  the 
lawful  owner  of  the  whole  of  said  personal  property  set 
forth  in  "Schedule  A"  and  has  good  and  lawful  right 
to  sell  and  dispose  of  the  same,  and  that  the  said  per- 
sonal property  is  free  and  clear  of  encumbrances  of  every 
name,  nature  and  kind. 
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It  is  further  covenanted  and  agreed  on  the  part  of 
the  mortgagor,  that  it  will  at  all  times  hereafter  and  dur- 
ing the  life  of  this  instrument,  correctly  abstract  all 
deeds,  mortgages  or  other  conveyances,  mechanics'  liens, 
leases  and  all  miscellaneous  records  affecting  the  title  to 
real  property  in  Pierce  County  or  filed  for  record  in  the 
office  of  the  County  Auditor  of  Pierce  County;  also  all 
judgments  and  decrees  of  any  Court  of  Record  and  all 
probate  matters  appearing  on  the  records  of  any  Court 
of  Record  in  Pierce  County  in  the  same  manner  and 
with  the  same  accuracy  and  dispatch  that  the  said  work 
has  heretofore  been  performed  by  the  mortgagee  and 
shall  cause  same  to  be  bound  in  appropriate  volumes  in 
the  same  manner  as  the  same  now  are  kept  by  the  mort- 
gagee ;  and  that  the  said  volumes  so  bound  shall  be  prop- 
erly numbered  and  identified  with  the  proper  fee  num- 
bers plainly  printed  on  the  back;  that  the  mortgagor 
shall  keep  all  the  said  records  taken  off  and  from  the  rec- 
ords and  files  of  Pierce  County  properly  posted  in  the 
records  of  its  office  in  the  said  City  of  Tacoma,  that  is 
to  say,  the  land  books,  lot  books,  miscellaneous  books 
and  filing  cards  in  the  same  manner  as  heretofore  done 
by  the  mortgagee.  The  mortgagor  shall  at  all  times  keep 
on  hand  a  sufficient  number  of  said  last  named  books, 
and  filing  cards  which  shall  not  be  inferior  in  quality  to 
the  same  class  of  books  or  filing  cards  heretofore  main- 
tained by  the  mortgagee  and  further  agrees  that  it  will 
replace  any  and  all  records  of  the  office  pertaining  to 
the  abstract  business  that  may  from  any  cause  become 
lost,  mutilated  or  destroyed. 

The  Mortgagor  hereby  covenants  and  agrees  that  all 
additional  records,  books,  plats,  maps,  files,  chains  of 
title,  furniture,  fixtures  or  appliances  of  which  it  shall 
become  the  owner  during  the  lifetime  of  this  instrument 
and  used  or  intended  for  use  in  carrying  on  the  abstract 
business  shall  become  subject  to  all  the  terms  of  this 
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mortgage  as  fully  as  if  they  were  enumerated  therein. 
Provided,  however,  that  the  mortgagor  shall  have  the 
right  to  sell  and  dispose  of  any  article  of  furniture  or 
appliances  that  may  become  useless  by  reason  of  wear 
or  breakage  and  supply  the  place  thereof  with  new  arti- 
cles of  the  same  kind  which  said  furniture  or  appliances 
so  supplied  shall  at  once  become  subject  to  the  lien  of 
this  mortgage. 

It  is  further  covenanted  and  agreed  on  the  part  of 
the  mortgagor  that  the  mortgagee,  its  representatives  or 
assigns,  shall  have  authority  and  power  to  select  a  com- 
petent person,  which  person  shall  be  satisfactory  to  the 
mortgagor  and  shall  be  employed  by  mortgagor  at  mort- 
gagee's request  whose  duty  shall  be  to  supervise  and  con- 
trol the  posting,  indexing  and  care  of  all  of  the  abstract 
records  hereinbefore  described,  that  come  into  the  ab- 
stract office  of  the  mortgagor;  and  whose  duty  it  shall 
be  to  see  that  all  said  records  are  properly  posted,  bound, 
indexed  and  labeled  in  accordance  with  the  terms  of  this 
instrument,  and  said  superintendent  shall  have  the  cus- 
tody of  all  abstracts  of  records,  papers,  plats  and  every- 
thing pertaining  thereto,  and  shall  see  that  they  are  at 
all  times  properly  protected  from  fire,  theft  and  de- 
struction. Said  mortgagee  shall  also  have  exclusive  au- 
thority to  select  all  employees  of  the  mortgagor  whose 
duties  shall  be  the  indexing,  posting,  and  keeping  up  the 
abstract  records  in  the  abstract  office  of  the  mortgagor, 
which  said  employees  shall  also  be  satisfactory  to  the 
mortgagor  and  shall  be  employed  by  mortgagor  at  mort- 
gagee's request,  and  said  person  selected  as  above  shall 
supervise  the  work  of  said  employees,  and  it  shall  be  his 
and  their  duty  to  keep  said  abstract  plant  in  such  man- 
ner as  shall  at  all  times  correctly  show  the  condition  of 
all  titles  to  real  property  and  all  incumbrances  or  liens 
thereon  in  Pierce  County,  Washington.  The  compen- 
sa,tion  of  said  person  and  of  said  employees  so  employed 
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shall  be  paid  by  the  mortgagor.  Provided,  however, 
that  said  person  and  said  employees  must  be  competent 
and  industrious  persons  and  qualify  to  perform  the  work 
assigned  him,  or  to  them  and  in  the  event  that  he  or  they 
or  any  of  them,  shall  prove  to  be  incompetent,  negligent 
or  disabled  from  any  cause,  or  unsatisfactory  to  either 
party,  then  such  person  or  employee  or  employees  shall 
be  discharged  and  another  person  or  employee  shall  be  se- 
lected by  mortgagee  and  employed  by  mortgagor  as 
above  provided,  and  the  same  rule  shall  be  followed  from 
time  to  time  during  the  life  of  this  mortgage.  Such  per- 
son or  employee  shall  not  be  discharged  by  either  party 
without  reasonable  notice  to  the  other  party  in  advance. 
Provided,  however,  that  the  said  person  and  the  said  em- 
ployees hereinbefore  referred  to  shall  at  all  times  in  the 
general  conduct  of  the  office  and  the  performance  of  the 
labor  therein,  shall  be  under  the  supervision  and  direction 
of  the  manager  or  superintendent  of  said  mortgagor,  and 
shall  perform  all  duties  assigned  to  them  not  inconsist- 
ent with  their  duties  of  keeping  up  and  taking  care  of 
said  abstract  plant  as  hereinbefore  set  forth.  Said  mort- 
gagee shall  have  the  right  at  any  and  all  times  to  require 
from  said  person  full  reports  as  to  the  posting,  indexing 
and  keeping  up  said  abstract  plant,  and  shall  have  the 
right  at  all  times  to  inspect  said  plant  for  the  purpose  of 
seeing  that  all  the  provisions  of  this  mortgage  are  fully 
complied  with. 

The  mortgagor  further  covenants  and  agrees  that  it 
will  maintain  and  operate  the  said  abstract  office  and 
plant  during  the  entire  life  of  this  mortgage  and  will 
make  and  issue  abstracts  to  customers,  solicit  business 
and  use  its  best  endeavors  to  enlarge  and  build  up  the 
business,  now  carried  on  by  the  mortgagee. 

The  mortgagor  further  agrees  that  it  will  at  all  times 
maintain  its  office  in  a  brick,  stone  or  concrete  building 
and  will  at  all  times  rr\aintain  a  fire  proof  vault  of  suffi- 
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cient  capacity  to  keep  the  current  files,  all  bound  books 
and  all  loose  leaf  binders,  all  card  indexes  of  personal 
property  and  miscellaneous  records  and  will  cause  the 
same  to  be  placed  and  kept  in  said  vault  at  all  times 
when  said  abstract  office  is  closed  for  business. 

The  mortgagor  hereby  covenants  and  agrees  to  keep 
said  personal  property  hereby  mortgaged  insured  against 
fire  in  one  or  more  reasonable  insurance  companies,  to 
be  approved  and  selected  by  the  mortgagee,  in  the  sum 
of  $10,000.00  or  so  much  thereof  as  can  be  obtained. 
Loss,  if  any,  payable  to  the  mortgagee  as  its  interest  may 
appear,  and  upon  failure  of  the  mortgagor  to  so  insure 
said  property  after  five  days  notice  to  it,  then  and  in 
that  event  the  mortgagee  may  insure  the  same  and  pay 
the  premium  thereon  and  the  same  shall  be  added  to  and 
become  a  part  of  this  mortgage  and  secured  thereby. 

Provided,  Notwithstanding  if  the  mortgagor  or*  its 
successors  or  assigns  shall  pay  or  cause  to  be  paid  unto 
the  mortgagee,  its  successors,  assigns  or  legal  representa- 
tives, the  sum  of  Ninety  Thousand  ($90,000.00)  Dollars 
lawful  money  of  the  United  States,  together  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum,  principal  and 
interest  payable  according  to  the  terms  of  ten  promissory 
notes  (or  any  renewal  note  or  notes  which  may  be  taken 
in  lieu  of  the  above  notes  or  any  of  them  to  evidence  the 
payment  of  said  sum  of  money  or  any  part  thereof)  for 
the  respective  amounts  and  dated  and  due  on  or  before 
at  the  respective  times  following,  to-wut : 

$10,000.00  dated  December  7, 1909,  due  December  7, 
1910. 

$5,000.00  dated  December  7,  1909,  due  December  7, 
1911. 

$5,000.00  dated  December  7,  1909,  due  December  7, 
1912. 

$5,000.00  dated  December  7,  1909,  due  December  7, 
1913. 
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$5,000.00  dated  December  7,  1909,  due  December  7, 
1914. 

$5,000.00  dated  December  7,  1909,  due  December  7, 
1915. 

$5,000.00  dated  December  7,  1909,  due  December  7, 
1916. 

$5,000.00  dated  December  7,  1909,  due  December  7, 
1917. 

$5,000.00  dated  December  7,  1909,  due  December  7, 
1918. 

$40,000.00  dated  December  7,  1909,  due  December  7, 
1919. 

Said  notes  being  payable  at  Tacoma,  Washington, 
and  shall  keep  and  perform  all  the  promises  and  agree- 
ments herein  contained,  then  this  mortgage  shall  be  void, 
and  of  no  effect,  and  its  discharge  thereof  shall  be  given 
by  said  mortgagee,  its  successors,  assigns  or  legal  repre- 
sentatives, at  the  request  of  and  at  the  expense  of  said 
mortgagor,  otherwise  to  remain  in  full  force  and  effect. 

But  if  default  be  made  in  the  payment  of  the  said 
promissory  notes  or  any  of  them  or  the  interest  thereon 
or  any  part  thereof  when  the  same  shall  become  due  or  if 
any  of  said  personal  property  be  removed  or  attempt 
be  made  to  remove  the  same  or  any  part  thereof  be  at- 
tached, levied  upon  or  claimed  by  any  creditor  or  credit- 
ors of  said  mortgagor  or  if  said  mortgagor  shall  dispose 
or  attempt  to  dispose  of  the  same  or  any  part  thereof 
without  the  written  consent  of  the  mortgagee  or  its  suc- 
cessors or  assigns,  or  if  the  said  mortgagor  shall  fail  and 
neglect  to  take  proper  care  of  any  of  said  property  or 
shall  fail  or  neglect  to  keep  any  of  the  covenants  and 
agreements  herein  contained,  then  the  whole  amount  of 
this  mortgage  shall  at  once  become  due  and  payable  not- 
withstanding any  provision  herein  to  the  contrary,  and 
it  shall  be  lawful  and  said  mortgagor  hereby  authorizes 
said  mortgagee  or  its  agents  or  attorneys  to  take  pos- 
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session  of  all  the  property  mentioned  herein  wheresoever 
found,  without  being  deemed  guilty  of  trespassing,  and 
shall  foreclose  this  mortgage  and  sell  the  said  property 
pursuant  to  law,  and  out  of  the  proceeds  of  said  sale  to 
retain  the  principal  and  interest  remaining  on  said  notes, 
unpaid,  and  all  costs  of  such  foreclosure  and  sale  together 
with  the  sum  of  $500.00  as  attorney's  fees  in  addition  to 
the  other  fees  provided  for  herein  which  the  mortgagor 
hereby  agrees  to  pay  in  case  any  suit  or  proceedings  be 
had  to  collect  the  debt  hereby  secured  or  any  part  thereof 
and  said  attorney's  fees  are  hereby  secured  by  this  mort- 
gage, if  suit  be  settled  before  judgment  and  the  excess 
money,  if  any  there  be  over  and  above  the  sum  secured 
hereby  after  foreclosure  sale  shall  on  demand  be  paid  to 
the  said  mortgagor,  its  successors  or  assigns. 

In  Witness  Whereof,  we  have  hereunto  set  our  hand 
and  affixed  our  corporate  seal  this  7th  day  of  December, 
1909. 

Title  Insurance  and  Investment  Company 
of  Tacoma, 

By  A.  D.  Willoughby, 

President. 

By  A.  F.  Albertson, 

Secretary. 
(Corporate  Seal) 

(Here  follows  a  long  inventory  which  is  not  material 
to  any  question  on  appeal  except  the  following : ) 

A  set  of  current  files  embracing  a  number  of  vol- 
umes properly  numbered  and  identified  with  the  proper 
fee  numbers  thereon,  and  containing  an  abstracted  copy 
of  all  deeds,  mortgages,  or  other  conveyances,  mechan- 
ics' liens,  leases,  and  all  miscellaneous  records  affecting 
the  title  to  real  property  in  Pierce  County,  or  filed  for 
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record  in  the  office  of  the  County  Auditor  of  Pierce 
County,  up  to  June  1st,  1909,  said  records  containing 
information  full  and  complete  enough  to  enable  any 
abstract  company  to  compile  an  abstract  as  full  and 
complete  as  the  abstracts  made  and  put  out  heretofore  by 
the  Title  Insurance  and  Investment  Company  of  Wash- 
ington. 


"EXHIBIT  2.  " 

To  the  Title  Insurance  &  Investment  Company  of  Ta- 
coma,  Washington. 

Gentlemen : 

In  consideration  of  the  agreements  which  have  been 
this  day  made  between  you,  the  Title  Insurance  &  In- 
vestment Company  of  Washington,  the  Commonwealth 
Title  Trust  Company  and  The  Traders  Trust  Com- 
pany of  Oregon,  we,  the  undersigned  individuals,  who 
are  the  principal  stockliolders  of  the  Title  Insurance  & 
Investment  Company  of  Washington,  and  of  the  Trad- 
ers Trust  Company  of  Oregon,  do  hereby  covenant  and 
agree  that  as  long  as  the  agreements  on  your  part  and 
on  the  part  of  the  Commonwealth  Title  Trust  Company 
and  on  the  part  of  Fred  S.  Fogg,  Horace  Fogg,  Frank- 
lin Fogg  and  Herbert  H.  Gove  are  kept  and  performed, 
we  will  not,  nor  will  either  of  us,  directly  or  indirectly, 
as  individuals,  or  through  the  medium  of  any  corpora- 
tion, transact  an  abstract  business  or  a  title  insurance 
business  in  Pierce  County,  State  of  Washington. 

IN  WITNESS  WHEREOF,  we  have  hereunto 
set  our  hands  this  2nd  day  of  December,  A.  D.  1911. 

A.  D.  Willoughby, 
O.  M.  Smith. 


58  Lumbermen's  Trust  Company  vs. 

"EXHIBIT  3." 

The  following  resolution  was  introduced  by  Mr. 
Fred  S.  Fogg  and  seconded  by  Mr.  Franklin  Fogg  and 
carried  by  the  unanimous  vote  of  all  the  stockholders 
and  all  of  the  trustees  of  the  Company: 

BE  IT  RESOLVED,  that  this  company  at  this 
meeting  of  the  stockholders  and  trustees,  all  the  stock- 
holders being  present  in  person  or  by  proxy  and  all  of 
the  trustees  being  present,  in  consideration  of  the  advan- 
tages and  benefits  accruing  to  it  and  arising  out  of  the 
transaction  and  as  an  inducement  to  the  Traders  Trust 
Company  of  Oregon  to  cancel  and  satisfy  of  record  a 
certain  mortgage  now  held  by  them  and  to  extend  fur- 
ther time  upon  a  certain  indebtedness  held  by  them 
against  The  Title  Insurance  &  Investment  Company  of 
Tacoma,  authorize  the  president  to  execute  a  guaranty 
of  the  interest  upon  32  certain  promissory  notes  of 
$2500.00  each,  said  notes  being  made  by  The  Title  In- 
surance &  Investment  Company  of  Tacoma  in  favor  of 
the  Traders  Trust  Company  of  Oregon,  and  said  notes 
being  of  date  December  second,  1911,  and  bearing  inter- 
est at  5  per  cent  per  annum,  payable  semi-annually,  the 
interest  which  matures  December  7,  1921,  and  that  this 
company  also  guarantee  for  the  same  consideration  the 
principal  of  the  first  seven  of  said  notes. 

BE  IT  FURTHER  RESOLVED,  that  this  com- 
pany for  the  same  consideration  execute  its  mortgage 
covering  the  following  described  real  property  situated 
in  Tacoma,  Washington,  to- wit : 

Beginning  at  a  point  on  the  northerly  side  of  South 
Tenth  Street,  City  of  Tacoma,  distant  80.04  feet  west- 
erly of  the  point  of  intersection  of  the  northerly  line  of 
South  Tenth  Street  with  the  westerly  line  of  "A"  Street 
in  said  City  of  Tacoma,  thence  northerly  and  parallel 
with  the  westerly  line  of  "A"  Street,  125  feet,  thence  at 
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right  angles  westerly  19.69  feet,  thence  at  right  angles 
southerly  and  parallel  with  the  westerly  line  of  "A" 
Street,  125  feet  thence  to  the  northerly  line  of  said  South 
Tenth  Street,  thence  at  right  angles  easterly  to  the  place 
of  beginning;  and 

Also  a  right-of-way  in,  over  and  along  the  following 
described  land  situated  in  the  said  City  of  Tacoma,  to- 
wit: 

Beginning  at  a  point  on  the  westerly  line  of  "A" 
Street  formed  by  the  intersection  of  said  westerly  line 
of  "A"  Street  with  the  southerly  line  of  lot  7,  block  902, 
City  of  Tacoma,  thence  westerly  along  the  southerly 
line  of  lot  7,  120  feet  to  the  easterly  line  of  the  alley  be- 
tween said  "A"  Street  and  Pacific  Avenue,  thence  at 
right  angles  southerly  10  feet,  thence  at  right  angles  east- 
erly 120  feet  to  the  westerly  line  of  "A"  Street,  thence  at 
right  angles  northerly  10  feet  to  the  place  of  beginning; 
subject,  nevertheless,  and  reserving  to  the  owners  of 
property  adjoining  the  perpetual  right-of-way  through 
and  along  so  much  of  said  land  last  described  in  conform- 
ity with  one  certain  deed  from  William  C.  Bardsley  and 
wife,  dated  April  5th,  1901,  and  recorded  in  book  166 
at  page  396. 

to  secure  the  payment  of  said  seven  notes  and  said  in- 
terest on  said  32  notes  to  and  including  December  7, 
1921. 

BE  IT  FURTHER  RESOLVED,  that  this  com- 
pany for  the  same  consideration,  execute  a  guaranty  to 
the  Traders  Trust  Company  of  Oregon  that  so  long  as 
the  abstract  pjant  heretofore  and  now  the  property  of 
The  Title  Insurance  &  Investment  Company  of  Tacoma 
is  held  as  security  for  the  indebtedness  represented  by  the 
32  certain  promissory  notes  of  $2500.00  each  made  by 
The  Title  Insurance  &  Investment  Company  of  Tacoma 
in  favor  of  the  Traders  Trust  Company  of  Oregon  of 
date  December  2nd,  1911,  being  the  notes  hereinbefore 
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referred  to  that  this  company  will  correctly  abstract  or 
cause  to  be  abstracted  all  deeds,  mortgages  or  other  con- 
veyances, mechanic's  liens  and  all  miscellaneous  records 
whether  herein  specifically  mentioned  or  not  affecting 
the  title  to  real  property  in  Pierce  County  in  the  same 
manner  and  with  the  same  accuracy  and  dispatch  that 
the  same  work  has  heretofore  been  performed  by  the 
Comjnonwealth  Title  Trust  Company,  and  cause  the 
same  be  arranged  according  to  fee  numbers  or  other 
system  satisfactory  to  the  Traders  Trust  Company  of 
Oregon,  and  cause  the  same  to  be  bound  and  properly 
identified,  in  the  customary  manner,  boxed,  wrapped 

and  shipped  to 

or  other  trustee  selected  by  The  Title  Insurance  &  In- 
vestment Company  of  Tacoma  and  the  Traders  Trust 
Company  of  Oregon,  or  their  successors  or  assigns  ac- 
cording to  the  terms  of  a  certain  agreement  of  pledge 
dated  December  ....,  1911.  PROVIDED,  HOW- 
EVER, it  shall  be  agreed  in  connection  with  such  guar- 
anty that  the  Traders  Trust  Company  of  Oregon  shall 
waive  the  right  to  demand  such  take-offs  so  long  as  each 
and  every  of  the  payments  of  the  principal  and  interest 
upon  said  notes  and  each  of  them  is  made  at  the  times 
specified  in  said  notes  and  each  of  them,  and  so  long  as 
each  and  every  of  the  covenants  on  the  part  of  The  Title 
Insurance  &  Investment  Company  of  Tacoma  in  its 
agreement  of  pledge  of  said  date  is  kept  and  performed 
at  the  times  therein  agreed,  and  for  a  period  of  one  year 
after  default.  In  the  event  of  such  default,  and  its  con- 
tinuance for  one  year,  however,  the  Commonwealth  Ti- 
tle Trust  Company  will  agree  that  it  will  forthwith  fur- 
nish or  cause  to  be  furnished  to  the  Traders  Trust  Com- 
pany of  Oregon,  its  successors  and  assigns,  all  the  take- 
offs  necessary  to  complete  said  plant  in  the  manner  here- 
inbefore specified  and  thereafter  so  long  as  said  plant 
or  any  part  of  it  is  held  as  security  for  such  indebtedness 
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this  company  will  keep  said  plant  down  to  date  in  such 
manner. 

I,  Franklin  Fogg,  Secretary  of  the  Commonwealth 
Title  Trust  Company,  do  hereby  certify  that  the  fore- 
going is  a  true  copy  of  a  resolution  duly  passed  by  the 
stockholders  and  trustees  of  the  Commonwealth  Title 
Trust  Company  at  a  meeting  duly  called  and  held,  all 
the  trustees  and  all  the  stockholders  being  present,  said 
resolution  receiving  a  unanimous  vote. 

WITNESS  MY  HAND  and  seal  of  said  Com- 
pany this  2nd  day  of  December,  1911. 

Franklin  Fogg, 

Secretary. 

(SEAL) 


The  answer  of  the  defendant  Title  Insurance  & 
Investment  Company  of  Tacoma  was  as  follows : 

Comes  now  the  above  named  defendant  Title  In- 
surance &  Investment  Company  of  Tacoma,  reserving 
all  manner  of  exceptions  that  may  be  had  to  the  insuffi- 
ciencies, imcertainties  and  imperfections  of  plaintiff's 
complaint,  and  for  answer  to  so  much  thereof  as  it  is 
advised  is  material  to  be  answered. 

I. 

Denies  that  any  part  of  the  capital  stock  of  Title 
Insurance  &  Investment  Company  of  Tacoma,  is 
owned,  or  ever  has  been  owned  by  the  defendant  Com- 
monwealth Title  Trust  Company. 

II. 

Denies  that  Horace  Fogg,  Franklin  Fogg,  Fred  S. 
Fogg  and  Herbert  H.  Gove,  are  now,  or  ever  have  been, 
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the  sole  and  only  owners  of  the  capital  stock  of  the  Com- 
monwealth Title  Trust  Company. 

III. 

Admits  that  on  or  about  the  2nd  day  of  December, 
1911,  defendant  Title  Insurance  &  Investment  Com- 
pany of  Tacoma,  signed  the  notes  set  forth  in  the  fifth 
paragraph  of  said  complaint,  and  signed  the  agreement 
which  is  attached  to  said  complaint,  marked  "Exhibit 
A,"  but  denies  that  there  was  a  valuable  or  lawful  con- 
sideration, or  any  consideration,  for  the  executing  and 
delivering  of  said  notes  and  said  agreement. 

IV. 

Admits  that  on  or  about  the  2nd  da}^  of  December, 
1911,  the  defendants  Commonwealth  Title  Trust  Com- 
pany, a  corporation,  Horace  Fogg,  Franklin  Fogg, 
Fred  S.  Fogg  and  Herbert  H.  Gove,  signed  and  deliv- 
ered to  the  Traders  Trust  Company  of  Oregon,  a  cer- 
tain paper  writing  in  words  and  figures  as  set  forth 
in  "Exhibit  B,"  attached  to  the  complaint  herein,  with 
the  following  exception.  That  the  words,  "on  the  part 
of  the  individual  guarantors"  in  the  twenty-seventh  line 
on  the  second  page  of  "Exhibit  B,"  were  not  contained 
in,  and  are  not  a  part  of  the  said  original  writing.  That 
the  words  "Commonwealth  Title  Trust  Company,"  were 
contained  in  said  original  writing  after  the  word,  "un- 
dersigned," in  the  third  line  of  the  third  page  of  said 
Exhibit  "B,"  attached  to  the  complaint.  That  instead 
of  the  word  "they,"  being  the  fourth  word  in  the  third 
line  on  the  third  page  of  said  Exhibit  "B,"  attached  to 
the  complaint,  the  original  writing  contained  the  word 
"it." 
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V. 

Admits  that  on  or  about  the  2nd  day  of  December, 
1911,  the  defendant  Commonwealth  Title  Trust  Com- 
pany signed  and  delivered  to  the  Traders  Trust  Com- 
pany of  Oregon,  the  paper  writing,  a  copy  of  which  is 
attached  to  the  complaint  herein  marked  Exhibit  "C," 
but  denies  that  there  was  any  valuable  or  lawful  con- 
sideration therefore. 

VI. 

Denies  that  on  the  7th  day  of  December,  1914,  or 
at  any  time,  there  became  due  and  payable  by  Title 
Insurance  &  Investment  Company  of  Tacoma  to  the 
plaintiff.  Two  Thousand  Dollars  interest,  or  any  sum, 
upon  the  thirty- two  notes  described  in  the  complaint. 
Admits  that  said  sum  of  Two  Thousand  Dollars,  and  no 
part  thereof  was  paid  by  the  Title  Insurance  &  Invest- 
ment Company  of  Tacoma,  but  denies  that  upon  such 
alleged  default  that  due,  or  any,  notice  thereof  was  with- 
in ninety  days,  or  any  time,  given  to  the  defendant  Com- 
monwealth Title  Trust  Company,  and  to  the  defendants 
Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Her- 
bert H.  Gove,  or  either  of  them,  but  admits  that  said 
sum  of  Two  Thousand  Dollars  was  not  paid  by  them, 
or  either  of  them.  Denies  that  there  is  now  due  and 
owing  to  the  plaintiff  by  defendant  Title  Insurance  & 
Investment  Company  of  Tacoma  as  principal,  or  at 
all,  and  by  defendants  Commonwealth  Title  Trust 
Company,  Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg 
and  Herbert  H.  Gove,  or  either  of  them,  the  sum  of 
Two  Thousand  Dollars,  with  interest  at  5  per  cent, 
from  and  after  December  7th,  1914,  or  any  sum  what- 
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ever.  Denies  that  payment  of  said  sum  has  been  in  de- 
fault more  than  one  year  prior  to  the  beginning  of  this 
suit,  or  at  all. 

VII. 

Denies  that  on  June  7th,  1915,  or  at  all,  there  be- 
came due  and  paj^able  by  the  Title  Insurance  &  Invest- 
ment Company  of  Tacoma  to  the  plaintiff,  Two  Thous- 
and Dollars  interest  upon  the  thirty-two  notes  afore- 
said, or  any  sum.  Admits  that  said  sum  and  no  part 
thereof  was  paid  by  the  Title  Insurance  &  Investment 
Company  of  Tacoma  aforesaid,  but  denies  that  upon 
such  alleged  default  due,  or  any,  notice  thereof  was 
given  within  ninety  days,  or  at  any  time,  to  the  defend- 
ant Commonwealth  Title  Trust  Company,  and  to  the 
defendants  Horace  Fogg,  Franklin  Fogg,  Fred  S. 
Fogg  and  Herbert  H.  Gove,  or  either  of  them.  Admits 
that  said  sum  of  Two  Thousand  Dollars,  or  any  part 
thereof  was  not  paid.  Denies  that  there  is  now  due  and 
owing  to  the  plaintiff  by  the  defendant  Title  Insuprance 
&  Investment  Company  of  Tacoma,  as  principal,  or 
otherwise,  and  by  defendants  Commonwealth  Title 
Trust  Company,  Horace  Fogg,  Franklin  Fogg,  Fred 
S.  Fogg  and  Herbert  H.  Gove,  or  either  of  them,  said 
sum  of  Two  Thousand  Dollars,  with  interest  at  5  per 
cent  from  and  after  June  7th,  1915,  or  any  sum. 

VIII. 

Denies  that  on  December  7th,  1915,  there  became 
due  and  payable  by  the  Title  Insurance  &  Investment 
Company  of  Tacoma  to  plaintiff.  Two  Thousand  Dol- 
lars, or  any  sum,  interest  upon  the  thirty-two  notes  de- 
scribed in  the  complaint.    Admits  that  said  sum  of  Two 
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Thousand  Dollars,  and  no  part  thereof  was  paid  by  the 
Title  Insurance  &  Investment  Company  of  Tacoma,  but 
denies  that  upon  said  alleged  default  due  notice,  or  any 
notice  thereof,  within  ninety  days,  or  within  any  time, 
was  given  to  the  defendants  Commonwealth  Title  Trust 
Compan}^  Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg 
and  Herbert  H.  Gove,  or  either  of  them,  but  admits  that 
said  sum  of  Two  Thousand  Dollars,  or  any  part  thereof 
was  not  paid.  Denies  that  there  is  now  due  and  owing 
to  the  plaintiff  by  the  defendant  Title  Insurance  &  In- 
vestment Company  of  Tacoma,  as  principal,  or  other- 
wise, and  by  defendants  Commonwealth  Title  Trust 
Company,  Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg 
and  Herbert  H.  Gove,  or  either  of  them,  said  sum  of 
Two  Thousand  Dollars,  with  interest  at  5  per  cent  from 
and  after  December  7th,  1915,  or  any  sum.  Denies  that 
on  said  December  7th,  1915,  the  principal,  as  well  as  the 
interest  of  the  first  of  said  thirty-two  notes,  or  any  sum, 
became  due  and  payable  by  the  defendant  Title  Insur- 
ance &  Investment  Company  of  Tacoma  to  the  plaintiff, 
but  admits  that  the  sums  were  not  paid.  Denies  that 
due  or  any  notice  of  said  alleged  default  was  given  to 
defendants  Commonwealth  Title  Trust  Company,  and 
to  Horace  Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and 
Herbert  H.  Gove,  or  either  of  them.  Admits  that  neither 
or  any  of  them  have  paid  the  whole  or  any  part  of  said 
principal  sum,  but  denies  that  there  is  now  due  and  owing 
and  wholly  unpaid  from  the  said  Title  Insurance  &  In- 
vestment Company  as  principal,  or  otherwise,  and  the 
defendants  Commonwealth  Title  Trust  Company,  Hor- 
ace Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Herbert 
H.  Gove,  or  either  of  them,  as  guarantors,  or  otherwise, 
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the  sum  of  Twenty-five  Hundred  Dollars,  with  interest 
from  and  after  December  7th,  1915,  at  5  per  cent,  or 
any  sum. 

IX. 

Admits  that  the  taxes  on  the  real  estate  described  in 
plaintiff's  complaint  were  not  paid,  and  that  certificates 
of  delinquency  were  issued  thereon  for  the  taxes  for  the 
years  1912,  1913  and  1914,  as  set  forth  in  the  twelfth 
paragraph  of  said  complaint,  and  that  the  defendant 
Commonwealth  Title  Trust  is  now  the  owner  and  holder 
of  said  certificates  of  delinquency,  but  this  defendant 
specifically  denies  each  and  every  of  the  other  allega- 
tions in  said  paragraph  twelve. 

X. 

Denies  that  by  the  terms  of  Exhibit  "A,"  it  is  pro- 
vided that  in  event  of  the  failure  of  defendant  Title 
Insurance  &  Investment  Company  of  Tacoma  to  pay 
the  interest  on  any  of  its  said  notes  at  the  time  specified 
therein,  and  in  the  event  such  default  shall  continue  for 
the  period  of  one  year,  then  the  whole  of  said  notes  and 
indebtedness  evidenced  thereby  shall  at  the  option  of 
the  said  Traders  Trust  Company  of  Oregon,  or  its  suc- 
cessors or  assigns,  forthwith  and  without  notice  mature, 
and  that  said  pledge  may  forthwith  be  foreclosed  and 
any  interest  then  in  default  shall  bear  interest  at  the 
rate  of  5  per  cent  per  annum  until  paid.  Denies  that 
payment  of  any  installment  of  principal  has  been  in 
default  one  year  or  for  90  days,  and  denies  that  90  days 
notice  of  any  default  in  payment  of  any  installment  of 
principal  has  been  given. 
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XI. 

Denies  that  by  the  terms  of  the  paper  writing  at- 
tached to  the  plaintiff's  complaint,  marked  Exhibit  "B," 
the  defendants  Horace  Fogg,  Franklin  Fogg,  Fred  S. 
Fogg  and  Herbert  H.  Gove,  or  either  of  them,  were  to 
furnish  the  abstract  instruments  of  record  mentioned  in 
the  fourteenth  paragraph  of  said  complaint,  or  to  keep 
said  records  complete  and  up-to-date,  as  therein  alleged. 
Denies  that  the  said  defendant  Commonwealth  Title 
Trust  Company,  or  defendants  Franklin  Fogg,  Horace 
Fogg,  Fred  S.  Fogg  and  Herbert  H.  Gove,  or  either  of 
them,  were  in  default  in  that  regard,  and  denies  that 
they,  or  either  of  them,  have  failed  and  neglected  to 
complete  the  said  records  in  the  manner  agreed  upon, 
or  in  any  manner,  or  in  any  part  whatsoever,  and  denies 
that  the  necessary  cost  and  expense  of  completing  said 
records  and  bringing  the  same  down  to  date  is  the  sum 
of  Ten  Thousand  Dollars,  or  any  sum  whatever. 

XII. 

Answering  paragraph  fifteen  of  said  complaint,  this 
defendant  denies  that  the  sum  of  Ten  Thousand  Dollars 
is  a  reasonable  sum  to  allow  as  an  attorney's  fee,  and 
included  in  the  judgment  and  decree  rendered  herein, 
but  alleges  that  no  greater  sum  than  Fifteen  Hundred 
Dollars  should  be  allowed  as  attorney's  fees  in  any 
judgment  or  decree  rendered  here  in  favor  of  plaintiff. 

Second. 

And  further  answering  said  complaint,  and  by  way 
of  affirmative  matter,  constituting  a  first  affirmative 
defense  thereto,  this  answering  defendant  says: 
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I. 

That  plaintiff's  bill  of  complaint  does  not  state  facts 
sufficient  to  constitute  a  valid  cause  of  action  in  equity 
against  this  defendant,  nor  are  the  facts  stated  therein 
sufficient  to  entitle  plaintiff  to  any  relief  against  this 
defendant. 

Third. 

And  further  answering  said  complaint,  and  by  way 
of  affirmative  matter  constituting  a  second  affirmative 
defense  thereto,  this  answering  defendant  alleges: 

I, 

That  on  December  2nd,  1911,  and  for  a  long  time 
prior  thereto,  defendant  Title  Insurance  &  Investment 
Company  of  Tacoma,  was  the  owner  of,  and  was  en- 
gaged in  actively  operating  a  complete  abstract  of  title 
plant,  consisting  of  maps,  books  and  records  pertaining 
to  real  property  titles  within  Pierce  County,  Washington, 
at  Tacoma,  Washington,  and  was  actively  engaged  in  the 
business  of  making  and  selling  abstracts  of  title  to  real 
estate  situated  exclusively  in  Pierce  County,  Washing- 
ton, and  in  collecting  data  and  information  necessary  to 
the  efficient  operation  of  said  plant,  all  of  which  was 
in  opposition  to  and  in  competition  with  a  similar  busi- 
ness then,  and  for  a  long  time  theretofore  conducted  by 
defendant  Commonwealth  Title  Trust  Company,  who 
at  said  time,  and  for  a  long  time  prior  thereto,  had  been 
the  owner  of  a  similar  plant,  and  who  was,  and  for  a 
long  time  prior  thereto  had  been  engaged  as  a  rival  and 
competitor  of  said  defendant  Title  Insurance  &  Invest- 
ment Company  of  Tacoma,  in  the  making  and  selling  of 
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abstracts  of  title  to  real  estate  situate  exclusively  in 
Pierce  County,  Washington,  and  in  collecting  the  data 
and  information  pertaining  to  real  property  titles  within 
Pierce  County,  Washington,  necessary  and  proper  to 
conduct  and  maintain  an  efficient  abstract  plant.  That 
at  said  time  said  defendants  Commonwealth  Title  Trust 
Company  and  Title  Insurance  &  Investment  Company 
were,  and  for  a  long  time  prior  thereto  had  been  doing 
practically  all  of  the  abstract  of  title  business  in  said 
Pierce  County,  Washington,  and  that  defendant  Com- 
monwealth Title  Trust  Company,  a  corporation,  con- 
templated and  intended  to  continue  indefinitely  in  said 
business. 

That  at  the  time  of  entering  into  said  agreement  set 
out  in  plaintiff's  complaint,  the  indebtedness  of  Title 
Insurance  &  Investment  Company  of  Tacoma  to  Trad- 
ers Trust  Company  of  Oregon,  and  the  interest  on  the 
entire  indebtedness  of  Eighty  Thousand  Dollars,  and 
the  mortgage  given  to  secure  the  same  referred  to  in  the 
first  paragraph  of  plaintiff's  Exhibit  "A,"  were  in  full 
force  and  effect,  and  that  a  payment  of  Five  Thousand 
Dollars  on  account  of  the  principal  and  the  interest  on 
the  entire  indebtedness  of  Eighty  Thousand  Dollars, 
were  about  to  become  due  and  payable,  and  said  Title 
Insurance  &  Investment  Company  of  Tacoma  was  un- 
able to  pay  the  same,  and  had  no  other  assets  except 
said  abstract  plant,  and  had  so  notified  said  Traders 
Trust  Company  of  Oregon,  the  then  holder  of  said  in- 
debtedness. That  a  copy  of  said  mortgage  referred  to 
in  the  first  paragraph  of  said  Exhibit  "A"  is  hereto 
attached  marked  Exhibit  "1,"  and  made  a  part  hereof 
for  all  purposes. 
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That  by  the  terms  of  said  mortgage  it  was  expressly 
provided  that  said  Title  Insurance  &  Investment  Com- 
pany of  Taeoma  should  maintain  and  operate  the  said 
abstract  office  and  plant  mentioned  therein  during  the 
entire  life  of  said  mortgage,  and  should  make  and  issue 
abstracts  to  customers,  solicit  business  and  use  its  best 
endeavors  to  enlarge  and  build  up  the  business  then  car- 
ried on  by  the  mortgagee,  all  of  which  was  to  be  done 
under  the  supervision  of  a  person  designated  by  said 
Traders  Trust  Company  of  Oregon,  and  that  in  the 
event  of  a  failure  by  said  Title  Insurance  &  Investment 
Company  of  Taeoma  to  pay  the  interest,  or  any  install- 
ment of  principal,  or  any  part  thereof,  said  entire  in- 
debtedness should  at  once  become  due  and  payable,  and 
said  Traders  Trust  Company  of  Oregon  should  have  the 
right  to  take  immediate  possession  of  said  entire  abstract 
plant,  and  sell  the  same  and  apply  the  proceeds  to  the 
payment  of  said  entire  indebtedness. 

That  at  said  time  said  Traders  Trust  Company  of 
Oregon,  and  one  A.  D.  Willoughby  and  O.  M.  Smith 
and  Ella  Smith,  the  last  three  named  persons  who  were 
the  substantial  owners  and  officers  of  said  Traders  Trust 
Company  of  Oregon,  intended  and  were  threatening  to 
take  possession  of  said  abstract  plant  on  December  7, 
1911,  the  date  when  said  interest  and  installment  of  prin- 
cipal became  due,  if  the  same  was  not  paid,  and  sell  the 
said  abstract  plant  and  acquire  and  operate  the  same  as 
a  going  concern,  in  direct  competition  with  the  business 
carried  on  by  the  defendant  Commonwealth  Title  Trust 
Company  in  said  Pierce  County. 

That  for  the  sole  and  only  consideration,  and  for  the 
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sole  and  only  purpose  of  removing  and  restraining  the 
rivalry  and  competition  then  existing  in  the  abstract 
business  in  Pierce  County,  Washington,  and  for  the  sole 
and  only  consideration  and  purpose  of  inducing  said 
Traders  Trust  Company  of  Oregon  and  Title  Insurance 
&  Investment  Company  of  Washington,  and  said  Wil- 
loughby  and  Smith  and  wife,  referred  to  in  plaintiff's 
complaint,  and  any  other  person  or  persons  who  might 
become  purchasers  at  the  foreclosure  sale  of  said  plant 
and  business  of  said  Title  Insurance  &  Investment  Com- 
pany of  Tacoma,  from  engaging  in  or  entering  into  the 
abstract  business  in  Pierce  County,  Washington,  in 
competition  with  the  defendant.  Commonwealth  Title 
Trust  Company,  and  for  the  purpose  insofar  as  possible 
of  giving  said  defendant  Commonwealth  Title  Trust 
Company  a  monopoly  of  such  business  within  said  Pierce 
County,  Washington,  and  for  no  other  purpose,  or  con- 
sideration, the  agreements  referred  to  in  plaintiff's  com- 
plaint were  entered  into,  and  in  pursuance  of  said  agree- 
ments said  Traders  Trust  Company  of  Oregon  took  pos- 
session of  said  abstract  plant  of  defendant.  Title  Insur- 
ance &  Investment  Company  of  Tacoma,  and  moved  the 
same  to  Portland,  Oregon,  where  the  same  was  placed  in 
a  secure  vault  under  the  joint  control  of  said  Traders 
Trust  Company  of  Oregon,  and  defendant  Title  Insur- 
ance &  Investment  Company  of  Tacoma,  to  be  there 
kept  and  not  used  for  any  purpose  whatsoever  during 
the  life  of  said  agreements,  and  under  the  conditions 
therein  provided,  and  said  Title  Insurance  &  Investment 
Company  of  Tacoma  withdrew  as  a  rival  and  competitor 
o^  defendant  Commonwealth  Title  Trust  Company  in 
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the  abstract  business  in  Pierce  County,  Washington, 
and  discontinued  and  abandoned  said  business.  That  in 
pursuance  of  said  agreements  said  Traders  Trust  Com- 
pany of  Oregon,  and  said  A.  D.  Willoughby  and  O.  M. 
Smith  and  Ella  Smith,  his  wife,  refrained  from  foreclos- 
ing said  mortgage  and  pledge  on  said  abstract  plant, 
and  refrained  from  entering  in  the  abstract  business  in 
Pierce  County,  Washington,  thereby  giving  the  de- 
fendant Commonwealth  Title  Trust  Company  a  prac- 
tical monopoly  of  the  abstract  business  in  Pierce  County, 
Washington,  and  thereafter  the  defendant  Common- 
wealth Title  Trust  Company  did  practically  all  of  the 
abstract  of  title  business  transacted,  and  made  and  sold 
practically  all  of  the  abstracts  of  title  relating  to  real 
property  that  were  made  and  sold  in  Pierce  County, 
Washington. 

That  at  the  time  of  the  making  of  said  agreements 
of  December  2nd,  1911,  as  herein  alleged,  and  at  all 
times  subsequent  thereto,  the  Marion  Investment  Com- 
pany referred  to  in  plaintiff's  complaint  was,  and  now 
is,  owned  and  controlled  by  said  A.  D.  Willoughby  and 
wife. 

That  concurrent  with  the  execution  of  said  agree- 
ments of  December  2nd,  1911,  and  as  part  of  the  consid- 
eration thereof,  and  as  a  part  of  said  transaction,  said 
A.  D.  Willoughby  and  O.  M.  Smith,  made,  executed 
and  delivered  their  certain  agreement  in  writing  wherein 
they  agree  not  to  transact  or  engage  in  the  abstract  of 
title  business  in  Pierce  County,  Washington,  during  the 
period  covered  by  said  agreements,  which  said  agreement 
with  said  Willoughby  and   Smith  is  hereto  attached 
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marked  Exhibit  "2,"  and  made  a  part  hereof  for  all  pur- 
poses. That  all  of  said  agreements  mentioned  in  said 
complaint  were  prepared  by  said  Traders  Trust  Com- 
pany of  Oregon,  A.  D.  Willoughby  and  O.  M.  Smith, 
and  such  of  said  agreements  as  were  executed  by  the 
officers  of  said  Commonwealth  Title  Trust  Company,  as 
in  this  answer  alleged,  were  executed  at  the  instance  of 
said  Traders  Trust  Company,  said  A.  D.  Willoughby 
and  O.  M.  Smith,  and  pursuant  to  a  resolution  of  au- 
thority therefor  prepared  by  said  Traders  Trust  Com- 
pany of  Oregon,  A.  D.  Willoughby  and  O.  M.  Smith, 
and  by  them  presented  to  defendant  Commonwealth 
Title  Trust  Company  for  adoption,  a  copy  of  which  said 
resolution  is  hereto  attached  marked  Exhibit  "3,"  and 
made  a  part  hereof  for  all  purposes. 

That  defendant  is  advised  by  counsel,  and  therefore 
alleges  the  facts  to  be,  that  said  agreements,  and  each 
of  them,  were  and  are  in  violation  of  the  Constitution 
and  laws  of  the  State  of  Washington,  and  were  and  are 
against  public  policy,  illegal  and  void,  and  that  defend 
ant  should  not  comply  with  or  act  under  said  agreements. 

Fourth. 

This  answering  defendant,  without  admitting  any 
liability  whatever  upon  the  agreements,  notes  and  mort- 
gage set  out  in  plaintiff's  complaint,  and  expressly  deny- 
ing the  validity  and  legality  of  the  same,  and  denying 
any  liability  thereunder,  and  expressly  reserving  to  itself 
the  defenses  hereinbefore  in  this  answer  interposed,  for 
a  partial  defense  to  plaintiff's  complaint,  alleges : 
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I. 

That  the  defendant  Title  Insurance  &  Investment 
Company  has  not  been  in  default  in  the  payment  of  any 
installment  of  principal  for  one  year,  and  that  at  the 
time  of  the  commencement  of  this  action  said  defendant 
had  not  been  in  default  in  the  payment  of  any  install- 
ment of  principal  for  ninety  days,  and  that  ninety  days 
notice  of  any  alleged  default  in  the  payment  of  any  in- 
stallment premium  had  not  been  given,  nor  had  any  no- 
tice whatever  of  any  such  alleged  default  been  given  to 
the  defendant,  and  that  under  the  terms  of  the  agree- 
ment set  out  in  plaintiff's  complaint,  marked  Exhibit 
"A,"  plaintiff  had  no  right,  power  or  authority  to  de- 
clare, and  could  not  declare  the  entire  sum  evidenced  by 
said  notes  and  agreement  to  be  due  and  payable,  or  to 
foreclose  said  mortgage  or  pledge  set  out  in  Exhibit 
"A,"  or  to  sue  for  or  recover  any  part  or  installment  of 
the  principal  of  said  indebtedness. 

WHEREFORE  defendant  prays  this  Honorable 
Court  that  this  action  may  be  dismissed,  that  plaintiff 
take  nothing  by  this  action,  and  that  the  defendant  may 
recover  its  costs  herein  expended,  and  this  defendant 
asks  for  such  other  and  further  relief  in  the  premises 
as  to  the  Court  may  seem  just  and  equitable. 

C.  O.  BATES, 
C.  T.  PETERSON, 
N.  H.  PEER, 
E.  FOGG, 
Solicitors  for  defendant  Title  Insurance  &  Investment 
Company.    Office  and  Post  Office  Address:   1107 
National  Realty  Building,  Tacoma,  Washington. 
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Attached  to  the  answer  as  Exhibits  "1,"  "2,"  and 
"3,"  were  Exhibits  "1,"  "2"  and  "3"  of  the  answer  of 
the  Commonwealth  Title  Trust  Company. 

STIPULATION. 

IT  IS  STIPULATED  by  the  parties  hereto  that 
in  addition  to  facts  proven  by  testimony  taken  before 
the  Court,  the  following  facts  may  be  taken  by  the  Court 
as  proved  by  competent  evidence,  subject  to  such  objec- 
tion to  the  materiality  or  relevancy  thereof  as  either  par- 
ty may  raise  upon  argument.  This  stipulation  shall  not 
be  construed  to  limit  the  right  of  either  party  hereto  by 
direct  testimony  or  upon  cross-examination  to  introduce 
or  to  bring  out  additional  or  explanatory  facts  relating 
to  the  matters  herein  stipulated. 

I. 

Prior  to  December  7th,  1909,  Title  Insurance  &  In- 
vestment Company  of  Washington,  a  corporation,  of 
which  A.  D.  Willoughby  and  O.  M.  Smith  and  wife  were 
the  sole  and  only  stock-holders,  owned,  maintained  and 
operated  in  the  City  of  Tacoma,  Pierce  County,  Wash- 
ington, an  abstract  business,  used  and  intended  to  be 
used  for  furnishing  abstracts  of  title  of  property  within 
Pierce  County. 

Prior  to  December  7th,  1909,  the  Commonwealth 
Title  Trust  Company,  a  corporation,  of  which  Horace 
Fogg,  Franklin  Fogg,  Fred  S.  Fogg,  Herbert  H.  Gove, 
Edward  Fogg  and  executors  of  the  estate  of  Charles 
S.  Fogg,  deceased,  were  the  sole  stockholders,  owned, 
maintained  and  operated  an  abstract  plant  in  the  City 
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of  Tacoma,  used,  and  intended  to  be  used,  for  furnishing 
abstracts  of  title  to  property  within  Pierce  County. 

Prior  to  December  8th,  1909,  the  Wilson  Title  & 
Abstract  Company,  a  corporation,  in  which  R.  C.  Wil- 
son was  substantially  the  sole  stockholder,  maintained, 
owned  and  operated  in  the  City  of  Tacoma  an  abstract 
business  used,  and  intended  to  be  used,  for  furnishing 
abstracts  of  title  to  property  within  Pierce  County. 

II. 

Prior  to  December  7th,  1909,  the  aforesaid  compa- 
nies had  carried  on  business  in  active  and  actual  compe- 
tition with  each  other,  and  for  many  years  prior  to  said 
date  said  companies  owned  and  controlled  the  only  ab- 
stract plants  in  said  County,  and  transacted  all  of  the 
abstract  business  therein. 

III. 

That  on  the  6th  day  of  December,  1909,  the  Wilson 
Title  &  Abstract  Company  executed  and  delivered  to 
A.  D.  Willoughby,  then  in  the  actual  management  of  the 
Title  Insurance  &  Investment  Company  aforesaid,  and 
Franklin  Fogg,  then  in  the  management  of  the  Com- 
monwealth Title  Trust  Company  aforesaid,  a  lease  and 
option  to  purchase,  a  copy  of  which  is  hereto  attached 
and  marked  Exhibit  "A,"  and  made  a  part  of  this  stipu- 
lation. That  on  the  7th  day  of  December,  1909,  the  said 
Willoughby  by  written  assignment  transferred  to  said 
Franklin  Fogg,  his  interest  in  said  lease  and  option  to 
purchase,  a  copy  of  which  is  attached  to  the  lease  Ex- 
hibit "A." 
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IV. 

That  on  the  7th  day  of  December,  1909,  the  Title 
Insurance  &  Investment  Co.  of  Tacoma  was  organized 
with  the  said  A.  D.  Willoughby,  A.  F.  Albertson  and 
F.  A.  Rice,  as  incorporators;  the  capital  stock  of  said 
corporation  being  $5000.00  divided  into  fifty  shares  of 
the  par  value  of  One  Hundred  ($100.00)  Dollars  each; 
that  said  Willoughby  subscribed  for  forty-eight  (48) 
shares,  and  Albertson  for  one  share,  and  Rice  for  one 
share;  that  stock  certificates  were  duly  issued  on  said 
date  to  said  persons  for  said  amounts  of  stock;  that  on 
said  date,  defendants,  Fred  S.  Fogg  and  Franklin  Fogg, 
made,  executed  and  delivered  to  the  said  Willoughby 
an  instrument  in  writing,  a  true  copy  of  which  is  in  words 
and  figures  following: 

"The  Tacoma. 

Tacoma,  Wash.,  Dec.  7,  1909. 
In  consideration  of  One  Dollar  and  other  good  and 
valuable  considerations,  we  and  each  of  us  hereby  prom- 
ise and  agree  to  indemnify  and  save  harmless  A.  D.  Wil- 
loughby from  any  and  all  loss,  liability  or  expense  be- 
cause of  or  by  reason  of  his  subscription  for  forty-eight 
shares  of  the  capital  stock  of  The  Title  Insurance  &  In- 
vestment Co.  of  Tacoma  on  Dec.  7,  1909. 

Fred  S.  Fogg, 
Franklin  Fogg." 

That  on  said  date  the  Title  Insurance  &  Investment 
Company  of  Washington  conveyed  to  said  Title  Insur- 
ance &  Investment  Company  of  Tacoma  its  entire  ab- 
stract plant  and  property  for  the  total  purchase  price 
of  One  Hundred  Thousand  Dollars,  payable  Ten  Thou- 
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sand  Dollars  in  cash,  and  the  balance  Ten  Thousand 
Dollars  in  one  year,  and  Five  Thousand  Dollars  each 
year  thereafter,  excepting  that  the  final  payment  was  to 
be  Forty  Thousand  Dollars,  and  said  Title  Insurance  & 
Investment  Company  of  Tacoma  paid  said  Ten  Thou- 
sand Dollars  in  cash,  and  executed  and  delivered  to  Title 
Insurance  &  Investment  Company  of  Washington  its 
promissory  notes  for  the  deferred  payments  amounting 
to  Ninety  Thousand  Dollars,  and  executed  and  deliv- 
ered to  secure  the  same  its  mortgage  on  said  abstract 
plant  property,  which  is  set  out  in  Defendants'  Answer 
and  marked  "Exhibit  1." 

That  on  said  December  7th,  1909,  Commonwealth 
Title  Trust  Company  executed  and  delivered  to  Title 
Insurance  &  Investment  Company  of  Tacoma  its  bill 
of  sale  to  certain  abstract  records,  a  copy  of  said  bill  of 
sale  is  attached  hereto  marked  "Exhibit  B,"  and  made  a 
part  hereof  for  all  purposes,  which  property  was  in- 
cluded in  and  became  a  part  of  the  said  chattel  mortgage 
aforesaid. 

That  on  the  same  date  Commonwealth  Title  Trust 
Company. and  Title  Insurance  &  Investment  Company 
of  Tacoma,  and  Title  Insurance  &  Investment  Company 
of  Washington  made,  executed  and  delivered  to  each 
other  their  certain  agreement  dated  December  7th,  1909, 
a  copy  of  which  is  attached  hereto  marked  "Exhibit  C," 
and  made  a  part  hereof. 

That  on  December  30th,  1909,  the  said  stock  certifi- 
cates in  said  Title  Insurance  &  Investment  Company  of 
Tacoma  were  endorsed  and  surrendered  by  said  Wil- 
loughby,  Albertson  and  Rice,  and  the  same  were  duly 
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issued  to  Horace  Fogg,  Franklin  Fogg,  Edward  Fogg, 
Herbert  H.  Gove,  Fred  S.  Fogg  and  D.  I.  Fogg,  for 
all  of  the  capital  stock  of  said  company,  and  said  stock 
remained  so  held  until  the  commencement  of  this  action, 
and  the  par  value  of  said  stock  was  afterward  duly  paid 
by  said  stockholders  to  said  Title  Insurance  &  Invest- 
ment Company  of  Tacoma. 

V. 

That  at  all  times  mentioned  in  the  complaint  and  in 
the  answer,  the  said  A.  D.  Willoughby  and  O.  M.  Smith 
and  his  wife,  were  the  officers  and  sole  stockholders  of 
the  Traders  Trust  Company  of  Oregon,  the  corpora- 
tion mentioned  in  said  pleadings. 

That  at  all  times  mentioned  in  the  pleadings  in  this 
case  A.  D.  Willoughby  and  Marian  Willoughby,  his 
wife,  were  the  officers  and  owners  and  holders  of  all  of 
the  stock  of  the  Marion  Investment  Company,  the  cor- 
poration mentioned  and  referred  to  in  said  pleadings. 

VI. 

That  on  July  22nd.  1011,  said  Horace  Fogg  wrote 
and  mailed  to  the  said  Willoughby,  and  said  Willough- 
by received  the  following  letter : 

"Tacoma,  Washington,  July  22nd,  1911. 

Mr.  A.  D.  Willoughby, 
Portland,  Oregon. 
Friend  Willoughby : — 

The  abstract  business  is  now  so  poor  that  some  new 
plan  must  be  made,  as  there  is  not  enough  business  to 
even  pay  the  running  expenses  of  the  two  plants,  and 
in  addition  to  that,  the  new  man  is  coming  into  active 
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competition  and  must  be  headed  off  before  he  has  a 
chance  to  build  up  a  good  plant.  If  you  will  give  us 
your  share  of  help,  we  will  still  try  to  pull  the  thing  out 
OK,  as  almost  any  revenue  derived  will  be  more  than 
could  be  had  by  fighting  him  and  each  other  too.  After 
considering  a  good  many  plans,  this  one  seems  to  be  the 
best. 

That  is,  increase  the  capital  stock  of  our  company 
to  four  hundred  thousand  dolalrs,  give  you  $80,000,  and 
Wilson  $38,000  preferred  stock  at  5  per  cent,  in  ex- 
change for  your  plants,  then  operate  only  our  plant  and 
as  soon  as  the  amount  of  work  increases  any,  to  cut  the 
rate  to  seventy-five  cents  and  later  to  fifty  cents,  if  nec- 
essary to  keep  a  clear  field.  This  plant  could  easily  do 
several  times  the  total  abstract  business  to  be  done  and 
we  could  make  more  money  for  us  all  by  operating  one 
plant  at  reduced  rates  than  to  keep  the  rates  up  and  let 
the  new  man  build  up  a  plant  out  of  his  profits,  and  I 
am  sure  that  low  abstract  rates  will  keep  out  competi- 
tion better  than  several  companies  at  higher  rates  would 
do.  At  a  dollar,  the  new  man  would  make  a  little  profit 
on  each  order,  but  75  cents  he  would  lose  a  little  on  each 
order,  and  no  one  outside  of  ourselves  can  make  abstracts 
at  less  than  a  dollar  and  make  a  cent  of  profit.  We 
could  do  it  because  our  plant  is  so  complete  and  we  have 
such  a  large  amount  of  stock  on  hand. 

By  making  your  stock  preferred,  you  will  get  your 
dividends  before  we  get  anything  at  all  and  will  relieve 
you  from  all  worry  or  dans^er  of  having  your  plant  back 
on  your  hands.  You  would  also  be  able  to  sell  this  stock 
or  use  it  as  security  much  better  than  you  can  your  pres- 
ent mortgage.  We  would  want  to  put  in  some  clause 
giving  the  company  the  right  to  retire  preferred  stock 
at  certain  times  and  in  certain  amounts.  Kindly  take  up 
this  plan  with  Mr.  Smith  and  drop  me  a  line  as  to  what 
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you  think  of  it  and  also  send  any  suggestions  you  may 
think  of  as  to  any  better  way.  Our  interests  here  are 
mutual  and  must  be  worked  out  together  or  both  plants 
would  be  operated  at  a  loss,  for  the  benefit  of  the  pub- 
lic. 

Our  idea  would  be  to  work  into  title  certificates  as 
fast  as  possible  and  use  every  effort  to  put  new  additions 
under  the  certificate  system,  and  once  under  a  certificate, 
that  addition  would  be  out  of  reach  of  any  other  com- 
pany. By  working  for  the  first  few  years  to  keep  the 
field  clear  rather  than  to  make  anything  more  than  in- 
terest on  the  inv^estment,  we  would  have  in  the  course 
of  five  or  ten  years,  a  business  that  would  be  almost  out 
of  the  line  of  competition,  both  on  account  of  the  cost  of 
another  plant  and  by  that  time,  we  would  have  a  large 
part  of  the  titles  under  a  certificate  system. 

Yours  truly, 

Horace  Fogg." 

That  on  August  3rd,  1911,  said  Horace  Fogg  wrote 
and  mailed  to  said  Willoughby,  and  said  Willoughby  re- 
ceived the  following  letter : 

"Tacoma,  Washington,  August  3rd,  1911. 

Mr.  A.  D.  Willoughby, 

Portland,  Oregon. 
Dear  Mr.  Willoughby : — 

I  am  afraid  our  ideas  are  too  far  apart  to  do  us  any 
good.  The  situation  here  is  so  bad  that  we  must  have 
some  relief  or  drop  out  of  our  present  deals.  The  plan 
you  suggested  would  not  relieve  us  any,  but  would  in 
fact  make  it  far  more  binding  on  us,  and  if  we  are  not 
able  to  make  enough  money  to  pay  the  amounts  due  un- 
der the  present  plan,  we  would  not  be  able  to  do  so  under 
your  plan. 
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I  tried  to  figure  out  some  plan  that  would  ease  us 
up  and  at  the  same  time  place  you  in  a  better  and  more 
secure  position,  and  I  think  the  plan  suggested  by  me 
would  do  that.  You  cannot  expect  to  be  paid  any  thinr^ 
when  both  plants  are  not  making  anything,  but  under 
my  scheme,  you  would  get  your  five  per  cent  interest 
from  the  combined  earnings  before  we  would  get  a  cent 
for  ourselves,  and  your  principal  would  be  absolutely 
secure,  which  to  my  mind  would  be  a  much  better  situa- 
tion for  you  than  the  present  one,  although  your  rate  of 
interest  would  be  a  little  less  than  the  "present  specula- 
tive one. 

Whether  or  not  any  deal  is  made  with  you  or  Wil- 
son, the  rate  will  have  to  be  cut  to  seventy-five  cents  and 
we  expect  to  do  that  at  once  and  with  the  intention  of 
making  it  a  permanent  rate.  We  can  pay  expenses  at 
fifty  cents  if  we  get  most  of  the  business,  and  both  Frank 
and  Mr.  Gove  thought  it  the  best  plan  to  come  back  to  our 
own  company  and  make  a  permanent  rate  of  fifty  cents 
and  not  try  to  buv  the  other  plants  as  long"  as  there  was 
a  fourth  man  in  the  field  whom  we  had  to  fiocht  anyway, 
but  I  thought  I  would  take  it  up  with  vou  first  and  get 
your  ideas  on  the  matter  before  we  did  anvthing.  It 
may  be  that  as  you  are  now  footloose,  you  will  want  to 
come  back  here  and  enter  the  abstract  field  again,  but 
with  so  little  work  to  be  done,  we  could  each  leave  one 
stenographer  in  the  office  to  do  the  work  and  the  rest  of 
the  force  go  out  after  the  four  or  five  orders  a  day  that 
could  be  dug  up. 

If  you  come  up  this  way,  you  might  drop  in  and  we 
could  talk  over  the  situation  am'^way. 

Yours  very  truly, 

Horace  Fogg." 
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That  on  August  7th,  1911,  said  Willoughby  wrote 
and  Horace  Fogg  received  the  following  letter : 

"Portland,  Oregon, 

221  Commercial  Club  Bldg., 

August  Seventh 
1911 
Mr.  Horace  Fogg, 
109  South  10th  Street, 
Tacoma, 
Wash. 

Dear  Sir: 

Your  letter  of  August  third  relative  to  the  Abstract 
situation  at  Tacoma  has  been  received. 

We  understand  the  condition  of  the  abstract  busi- 
ness in  Tacoma  and  are  ready  to  give  our  assistance  to 
any  proposition  that  will  relieve  the  sitifation,  provided 
our  interests  are  fully  protected.  Would  rather  take 
the  plant  back  and  operate  it  than  to  go  into  a  proposi- 
tion whereby  we  would  be  a  minority  stockholder  and 
therefore  have  nothing  to  say  in  the  management  of  the 
company. 

I  expect  to  be  in  Tacoma  within  the  next  two  weeks 
and  will  then  talk  over  with  you  any  scheme  you  may 
have  that  will  be  of  mutual  benefit  to  us  all.  You  might 
bear  in  mind  this  fact  and  that  is  if  we  merge  the  plants 
as  suggested  in  your  letter,  our  interests  must  be  pro- 
tected by  a  guarantee  of  some  kind. 

Very  truly  yours, 

A.  D.  Willoughby. 

Dictated  by  AW/C. 
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VII. 

On  December  2nd,  1911,  a  certified  copy  of  a  record 
of  the  Title  Insurance  &  Investment  Company  of  Ta- 
coma  was  received  by  the  Traders  Trust  Company  in 
words  and  figures  as  follows: 

"Be  it  resolved  that  the  Title  Insurance  &  Invest- 
ment Company  of  Tacoma  execute  and  deliver  thirty- 
two  certain  notes  dated  December  2nd,  1911,  in  favor 
of  the  Traders  Trust  Company  of  Oregon  for  twenty- 
five  hundred  dollars  each,  the  first  payable  on  or  before 
December  7th,  1915,  and  one  payable  on  or  before 
December  7th  each  year  thereafter,  with  interest  at  the 
rate  of  five  per  cent  per  annum,  payable  semi-annually, 
and  execute  and  deliver  an  agreement  of  pledge  of  the 
propert}^  and  plant  of  the  company  to  secure  said  notes ; 
said  notes  and  agreement  to  be  in  such  form  and  to 
contain  such  provisions  as  the  president  of  the  company 
may  agree  upon,  and  that  the  president  and  secretary 
be  authorized  to  execute  said  agreement  and  that  the 
president  be  authorized  to  execute  said  notes. 

"I,  Jesse  Thomas,  secretary  of  Title  Insur- 
ance &  Investment  Co.  of  Tacoma,  do  hereby  certify 
that  the  foregoing  is  a  true  copy  of  a  resolution  duly 
passed  by  the  trustees  of  said  company  at  a  meeting 
duly  called  and  held  on  the  2nd  day  of  December,  1911, 
a  quorum  being  present,  and  that  the  same  appears  on 
the  minutes  of  said  meeting. 

"Witness  my  hand  and  the  seal  of  said  company 
this  2nd  day  of  December,  1911. 

"(Sig.)   Jesse  Thomas." 
(Corporate  seal.) 
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On  December  2nd,  1911,  a  certified  copy  of  a  record 
of  the  Commonwealth  Title  Trust  Company  was  re- 
ceived by  the  Traders  Trust  Company  of  Oregon,  in 
words  and  figures  as  follows: 

"The  following  resolution  was  introduced  by  Mr. 
Fred  S.  Fogg  and  seconded  by  Mr.  Franklin  Fogg  and 
carried  by  the  unanimous  vote  of  all  the  stockholders 
and  all  of  the  trustees  of  the  company: 

"BE  IT  RESOLVED,  that  this  company  at  this 
meeting  of  the  stockholders  and  trustees,  all  the  stock- 
holders being  present  in  person  or  by  proxy,  and  all  of 
the  trustees  being  present,  in  consideration  of  the  advan- 
tages and  benefits  accruing  to  it  and  arising  out  of  the 
transaction  and  as  an  inducement  to  the  Traders  Trust 
Company  of  Oregon  to  cancel  and  satisfy  of  record  a 
certain  mortgage  now  held  by  them  and  to  extend  fur- 
ther time  upon  certain  indebtedness  held  by  them  against 
the  Title  Insurance  &  Investment  Company  of  Tacoma, 
authorize  the  president  to  execute  a  guaranty  of  the 
interest  upon  32  certain  promissory  notes  of  $2500.00 
each,  said  notes  being  made  by  the  Title  Insurance  & 
Investment  Company  of  Tacoma  in  favor  of  the  Trad- 
ers Trust  Company  of  Oregon,  and  said  notes  being 
of  date  December  second,  1911,  and  bearing  interest  at 
5%  per  annum,  payable  semi-annually  the  first  maturing 
December  7,  1915,  down  to  and  including  the  interest 
which  matures  December  7,  1921,  and  that  this  com- 
pany also  guarantees  for  the  same  consideration  the 
principal  of  the  first  seven  of  said  notes. 

"BE  IT  FURTHER  RESOLVED,  that  this 
company  for  the  same  consideration  execute  its  mort- 
gage covering  the  following  described  real  property  sit- 
uated in  Tacoma,  Washington,  to-wit: 

"Beginning  at  a  point  on  the  northerly  side  of  South 
Tenth  Street,  City  of  Tacoma,  distant  80.04  feet  west- 
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erly  of  the  point  of  intersection  of  the  northerly  line  of 
South  Tenth  street  with  the  westerly  line  of  'A'  street 
in  said  City  of  Tacoma,  thence  northerly  and  parallel 
with  the  westerly  line  of  'A'  street,  125  feet,  thence  at 
right  angles  westerly  19.69  feet,  thence  at  right  angles 
southerly  and  parallel  with  the .  westerly  line  of  'A' 
street  125  feet  to  the  northerly  line  of  said  South  Tenth 
street,  thence  at  right  angles  easterly  to  the  place  of 
beginning. 

"And  also  a  right-of-way  in,  over  and  along  the  fol- 
lowing described  land  situated  in  the  said  city  of  Ta- 
coma, to-wit: 

"Beginning  at  a  point  on  the  westerly  line  of  'A' 
street  formed  by  the  intersection  of  said  westerly  line  of 
'A'  street  with  the  southerly  line  of  lot  7,  block  902, 
city  of  Tacoma,  thence  westerly  along  the  southerly  line 
of  lot  7,  120  feet  to  the  easterly  line  of  the  alley  between 
said  'A'  street  and  Pacific  avenue,  thence  at  right  angles 
southerly  10  feet,  thence  at  right  angles  easterly  120 
feet  to  the  westerly  line  of  'A'  street;  thence  at  right 
angles  northerly  10  feet  to  the  place  of  beginning;  sub- 
ject, nevertheless,  and  resei'ving  to  the  owners  of  prop- 
erty adjoining  the  perpetual  right-of-way  through  and 
along  so  much  of  said  land  last  described  in  conformity 
with  one  certain  deed  from  William  C.  Bardsley  and 
wife,  dated  April  15,  1901,  and  recorded  in  book  166 
at  page  396,  to  secure  the  payment  of  said  seven  notes 
and  said  interest  on  said  32  notes  to  and  including  De- 
cember 7,  1921. 

"BE  IT  FURTHER  RESOLVED,  that  this 
company  for  the  same  consideration,  execute  a  guaranty 
to  the  Traders  Trust  Company  of  Oregon  that  as  long 
as  the  abstract  plant  heretofore  and  now  the  property 
of  the  Title  Insurance  &  Investment  Company  of  Ta- 
coma, is  held  as  security  for  the  indebtedness  represented 
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by  the  certain  promissory  notes  of  $2500.00  each  made 
by  the  Title  Insurance  &  Investment  Company  of  Ta- 
coma  in  favor  of  the  Traders  Trust  Company  of  Ore- 
gon of  date  December  2nd,  1911,  being  the  notes  here- 
inbefore referred  to,  that  this  company  will  correctly 
abstract  or  cause  to  be  abstracted  all  deeds,  mortgages 
or  other  conveyances,  mechanics'  liens  and  all  miscel- 
laneous records  whether  herein  specifically  mentioned 
or  not  affecting  the  title  to  real  property  in  Pierce 
County,  in  the  same  manner  and  with  the  same  accuracy 
and  dispatch  that  the  same  work  has  heretofore  been 
performed  by  the  Commonwealth  Title  Trust  Com- 
pany, and  cause  the  same  to  be  arranged  according  to 
fee  numbers  or  other  system  satisfactory  to  the  Traders 
Trust  Company  of  Oregon,  and  cause  the  same  to  be 
bound  and  properly  identified  in  the  customary  manner, 

boxed,  wrapped  and  ship])ed  to ,  or  other 

trustees  selected  by  the  Title  Insurance  &  Investment 
Company  of  Tacoma  and  the  Traders  Trust  Company 
of  Oregon,  or  their  successors  or  assigns  according  to 
the  terms  of  a  certain  agreement  of  pledge  dated  De- 
cember 2nd,  1911,  PROVIDED,  HOWEVER,  it 
shall  be  agreed  in  connection  with  such  guaranty  that 
the  Traders  Trust  Company  of  Oregon  shall  waive  the 
right  to  demand  such  take-offs  so  long  as  each  and 
eveiy  one  of  the  payments  of  the  principal  and  interest 
upon  said  notes  and  each  of  them  is  made  at  the  times 
specified  in  said  notes,  and  each  of  them,  and  so  long 
as  each  and  every  of  the  covenants  on  the  part  of  the 
Title  Insurance  &  Investment  Company  of  Tacoma 
in  its  agreement  of  pledge  of  said  date  is  kept  and  per- 
formed at  the  times  therein  agreed,  and  for  a  period 
of  one  year  thereafter.  In  the  event  of  such  default, 
and  its  continuance  for  one  year,  however,  the  Com- 
monwealth Title  Trust  Company  will  agree  that  it  will 
forthwith  furnish  or  cause  to  be  furnished  to  the  Traders 
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Trust  Company  of  Oregon,  its  successors  and  assigns, 
all  the  take-offs  necessary  to  complete  said  plant  in 
the  manner  hereinbefore  specified  and  thereafter  so  long 
as  said  plant  or  any  part  of  it  is  held  as  security  for 
such  indebtedness  this  company  will  keep  said  plant 
down  to  date  in  such  manner. 

"I,  Franklin  Fogg,  secretary  of  the  Commonwealth 
Title  Trust  Company,  do  hereby  certify  that  the  fore- 
going is  a  true  copy  of  a  resolution  duly  passed  by  the 
stockholders  and  trustees  of  the  Commonwealth  Title 
Trust  Company  at  a  meeting  duly  called  and  held,  all 
the  trustees  and  all  the  stockholders  being  present,  said 
resolution  receiving  a  unanimous  vote. 

"WITNESS  MY  HAND  and  seal  of  said  com- 
pany this  2nd  day  of  December,  1911. 

"Franklin  Fogg, 

(Corporate  seal)  Secretary." 


VIII. 

The  payments  of  interest  provided  for  in  the  several 
agreements  set  forth  in  the  plaintiff's  bill  and  marked 
Exhibits  "A,"  "B"  and  "C,"  accruing  June  7th,  1912; 
December  7th,  1912;  June  7th,  1913;  December  7th, 
1913,  and  June  7th,  1914,  each  in  the  sum  of  $2000.00, 
were  paid  substantially  at  the  time  agreed  upon,  each 
and  every  of  said  payments  being  made  by  check  of  the 
Commonwealth  Title  Trust  Company,  to  the  Lumber- 
men's Trust  Company,  plaintiff  in  this  suit. 

With  reference  to  the  payment  of  interest  due  June 
7th,  1913,  the  following  correspondence  was  had: 
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"COMMONWEALTH  TITLE  TRUST 
COMPANY, 

Tacoma,  Washington,  June  5th,  1913. 
Traders  Trust  Company  of  Oregon, 

Portland,  Oregon. 
Gentlemen : 

On  June  7th,  there  will  be  due  you  from  the  Com- 
monwealth Title  Trust  Company,  two  thousand  dol- 
lars interest  on  certain  payments  guaranteed  by  this 
company.  On  account  of  the  poor  condition  of  the 
abstract  business,  we  are  now  unable  to  make  this  pay- 
ment, but  expect  to  be  able  to  take  care  of  all  or  most 
of  it  within  the  next  sixty  or  ninety  days. 

In  order  to  straighten  up  the  finances  of  the  com- 
pany, we  have  cut  the  salaries  of  the  three  highest  right 
in  two,  and  have  also  arranged  to  lay  each  employee  off 
for  one  month  during  the  next  four  months.  On  De- 
cember first  we  will  be  free  of  the  Wilson  lease,  so  all 
of  these  cuts  in  expenses  will  enable  us  to  catch  up  with 
our  payments  once  more.  I  am  very  sorry  to  have  any 
delay  in  this  payment,  but  the  total  abstract  business 
gradually  drops  down  until  it's  a  struggle  to  pay  run- 
ning expenses,  but  we  have  the  situation  well  in  hand 
now  and  will  forward  payments  as  soon  as  possible. 
Yours  very  truly, 

Commonwealth  Title  Trust  Company, 

(Signed)  Horace  Fogg,  President." 

"COMMONWEALTH  TITLE   TRUST 
COMPANY, 

Tacoma,  Washington,  August  1st,  1913. 
Mr.  A.  D.  Willoughby, 

Portland,  Oregon. 
Dear  Willoughby: 

If  you  will  be  here  on  the  7th  or  8th  of  this  month 
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I  will  have  at  least  a  thousand  dollars  for  you,  and  want 
to  talk  over  another  matter  with  you  at  the  same  time. 
We  lost  our  tax  case  but  have  not  yet  decided  about 
the  appeal. 

As  to  these  assessments,  Champlain  reports  with 
another  one  against  the  unplatted  piece  adjoining  the 
lots.  Yours  very  truly, 

(Signed)   Horace  Fogg." 

IX. 

With  reference  to  the  payment  of  interest  of  De- 
cember 7th,  1914,  and  subsequent  instalments  of  inter- 
est or  principal,  the  following  correspondence  was  had : 

(1)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Company : 

"Portland,  Nov.  30,  1914. 
Gentlemen : 

On  December  7th  interest  to  the  amount  of  $2000 
will  be  due  on  the  $80,000  of  notes  of  the  Title  Insur- 
ance &  Investment  Company,  which  we  hold  in  escrow. 
Your  prompt  attention  to  the  matter  will  be  appre- 
ciated. Yours  very  truly, 

(Signed)   W.  H.  Hallenbeck, 

Asst.  Sec'y." 

(2)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Company: 

"Dec.  9,  1914. 
Gentlemen : 

The  $2000  interest  due  on  the  $80,000  notes  of  the 
Title  Insurance  &  Investment  Company  payable  De- 
cember 7th,  has  not  been  received  by  us.  Kindly  advise 
when  we  may  expect  it.  Yours  truly, 

(Signed)    W.  H.  Hallenbeck, 

Asst.  Sec'y." 
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(3)  From  Commonwealth  Title  Trust  Co.  to  Lum- 
bermen's Trust  Company: 

"December  10th,  1914. 
Gentlemen : 

We  are  this  morning  in  receipt  of  your  letter  rela- 
tive to  interest,  etc.,  and  thank  you  for  same.  We  have 
been  expecting  to  write  you  for  several  days,  but  were 
Vv^aiting  to  see  how  matters  were  coming  out  with  us. 

We  are  unable  to  send  you  the  money  at  the  present 
time,  but  hope  to  send  you  $1000  on  or  about  January 
1st,  and  the  balance  a  little  later.  We  are  sorry  that 
we  cannot  meet  this  promptly,  but  conditions  will  not 
permit. 

Thanking  you  for  your  courtesy,  we  are, 
Yours  truly, 
Commonwealth  Title  Trust  Company, 

By  Franklin  Fogg,  Manager." 

(4)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Co.: 

"Dec.  12,  1914, 
Gentlemen : 

We  are  in  receipt  of  yours  of  the  10th  relative  to 
your  being  unable  to  meet  the  interest  which  was  due 
December  7th.  We  have  so  notified  the  parties  con- 
cerned. Yours  very  truly, 

W.  S.  Hallenbeck, 

Asst.  Sec'y." 

(5)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Co.: 

"Jan  7th,  1915. 
Gentlemen : 

Referring  to  yours  of  December  10th.  We  have 
not  yet  received  a  remittance  from  you  in  connection 
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with  the  escrow  which  we  hold.    When  may  we  expect 
it?    We  are  receiving  inquiries  every  day  or  so. 
Yours  very  truly, 

Lumbermen's  Trust  Company, 

W.  A.  Hallenbeck, 

Asst.  Sec'y." 


(6)  From  Commonwealth  Title  Trust  Co.  to  Lum- 
bermen's Trust  Co.: 

"Jan.  11th,  1915. 
Gentlemen : 

Regarding  your  Traders  Trust  Company  escrow, 
we  hoped  to  be  able  to  pay  part  of  the  interest  by  the 
10th  of  this  month,  but  business  has  been  so  quiet  that  we 
are  unable  to  do  so,  and  we  are  turning  most  of  our 
outstanding  accounts  over  to  a  collection  agency  in  the 
hopes  of  getting  in  enough  money  to  clean  up  the  pay- 
ment within  the  next  thirty  to  sixty  days. 
Yours  very  truly, 

(Signed)  Horace  Fogg, 

President." 


(7)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Co. : 

"Jan.  12th,  1915. 
Gentlemen : 

We  beg  to  acknowledge  receipt  of  your  letter  of 
the  11th,  and  have  notified  the  parties  concerned  re- 
garding your  inability  to  pay  the  interest  due  on  the 
10th  until  thirty  to  sixty  days  later.        Yours  truly, 

(Signed)   W.  H.  Hallenbeck, 

Asst.  Sec'y." 
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(8)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Co.,  by  registered  letter,  receipt  of 
which  is  acknowledged: 

"March  2nd,  1915. 
Gentlemen : 

Referring  to  our  notice  of  November  30th,  1914, 
that  on  December  7th,  1914,  interest  to  the  amount  of 
$2000  would  be  due  on  the  $80,000  of  notes  of  the  Title 
Insurance  &  Investment  Company,  which  we  hold  in 
escrow. 

Up  to  the  present  time  we  have  received  no  funds 
from  you  in  payment  for  this  interest.  We  would  there- 
fore call  your  attention  to  the  fact  that  according  to  the 
terms  under  which  these  notes  are  held  by  us  in  escrow, 
the  interest  will  be  in  default  on  March  7th,  i.  e.,  ninety 
days  from  December  7th,  1914. 

Kindly  advise  us  if  the  interest  will  be  forthcoming 
before  March  7th.  Yours  very  truly, 

W.  H.  Hallenbeck, 

Asst.  Sec'y." 

(9)  From  Lumbermen's  Trust  Co.  to  the  Title 
Insurance  &  Investment  Company,  by  registered  letter, 
receipt  of  which  is  acknowledged  by  the  Commonwealth 
Title  Trust  Co.     (See  Item  10)  : 

"March  9th,  1915. 
Gentlemen : 

Herewith  please  find  copy  of  our  letter  to  the  Com- 
monwealth Title  Trust  Company,  also  copy  of  our  letter 
to  the  beneficiaries  referred  to  therein,  relative  to  the 
interest  which  is  in  default  on  the  $80,000  of  notes  of 
your  company.  Yours  very  truly, 

(Signed)  W.  H.  Hallenbeck, 

Asst.  Sec'y." 
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(10)  From  Lumbermen's  Trust  Company  to  Com- 
monwealth Title  Trust  Company,  by  registered  letter, 
receipt  of  which  is  acknowledged: 

"March  9th,  1915. 
Gentlemen : 

This  is  to  formally  advise  you,  that  the  interest 
amounting  to  $2000,  due  December  7th,  1914,  on  the 
$80,000  notes  of  the  Title  Insurance  &  Investment  Com- 
pany, which  we  hold  in  escrow,  is  now  in  default,  the 
ninety  days  of  grace  having  expired. 

We  beg  to  inform  you  that  we  expect  to  ask  the 
beneficiaries  to  take  the  legal  steps  to  which  they  are 
entitled,  in  order  to  protect  their  interest. 
Yours  very  truly, 

(Signed)   W.  H.  Hallenbeck, 

Asst.  Sec'y." 

(11)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Company: 

"March  22nd,  1915. 
Gentlemen : 

We  have  had  no  advices  from  you  as  to  the  interest 
which  is  in  default  on  the  $80,000  of  notes  of  the  Title 
Insurance  &  Investment  Company,  about  which  we 
wrote  you  on  March  9th. 

We  will  be  pleased  to  hear  from  you  as  to  what  your 
prospects  are  of  a  settlement,  other  than  through  legal 
means.  Yours  very  truly, 

(Signed)   W.  H.  Hallenbeck, 

Asst.  SecV." 


Title  Insurance  ^  Investment  Company,  et  ah     95 

(12)  From  Lumbermen's  Trust  Co.  to  Title  Insur- 
ance &  Investment  Comj^any  (See  Item  13)  : 

"May  19th,  1915. 
Gentlemen : 

We  are  sending  you  herewith  for  your  information, 
a  copy  of  a  letter  which  we  have  today  addressed  to  the 
Commonwealth  Title  Tnist  Companj^  of  Tacoma,  Wn., 
with  reference  to  the  semi-annual  interest  due  on  June 
7th,  on  the  $80,000  of  notes  of  your  company,  which 
we  hold  in  escrow. 

Yours  very  truly, 

W.  H.  Hallenbeck, 

Asst.  Sec'y." 

(13)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Co.: 

"May  19th,  1915. 
Gentlemen : 

On  June  7th  the  semi-annual  interest  to  the  amount 
of  $2000  will  be  due  on  the  $80,000  of  notes  of  the  Title 
Insurance  &  Investment  Company,  which  we  hold  in 
escrow. 

Your  prompt  attention  to  this  matter  will  be  appre- 
ciated. 

We  would  also  call  your  attention  to  the  fact  that 
thus  far  no  remittance  has  been  received  by  us  to  cover 
a  like  amoimt  of  interest  due  on  the  last  semi-annual 
interest  date,  which  is  December  7th,  1914. 
Yours  very  truly, 

(Signed)  W.  H.  Hallenbeck, 

Asst.  Sec'y." 


96  Lumbermen's  Trust  Company  vs. 

(14)  From  Lumbermen's  Trust  Co.  to  Title  Insur- 
ance &  Investment  Co.   (See  Item  15)  : 

"June  8th,  1915. 
Gentlemen : 

Please  find  enclosed  copy  of  a  letter  which  we  are 
today  addressing  to  the  Commonwealth  Title  Trust 
Company,  relative  to  the  unpaid  interest  due  December 
7th,  1914,  on  the  $80,000  of  your  notes  which  we  hold 
in  escrow,  and  in  connection  with  the  payment  due  on 
June  7th.  Yours  very  truly, 

(Signed)   W.  H.  Hallenbeck, 

Asst.  Sec'v." 


(15)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Co.: 

"June  8th,  1915. 
Gentlemen : 

Referring  to  our  notice  of  May  19th,  to  the  effect 
that  on  June  7th  interest  to  the  amount  of  $2000  would 
be  due  on  the  $80,000  of  notes  of  the  Title  Insurance 
&  Investment  Company  which  we  hold  in  escrow. 

Up  to  this  writing  no  funds  have  been  received. 

In  our  letter  we  also  called  attention  to  the  fact  that 
thus  far  no  remittance  has  been  received  by  us  to  cover 
a  like  amount  due  on  the  last  semi-annual  interest  date, 
namely,  December  7th,  1914. 

We  would  appreciate  an  early  reply  from  you  as 
to  the  present  status  of  this  matter. 
Yours  very  truly, 

(Signed)   W.  H.  Hallenbeck, 

Asst.  Sec'y." 
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(16)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Co. : 

"June  24th,  1915. 
Gentlemen : 

Will  you  kindly  advise  us  by  return  mail  the  status 
of  the  interest  payments  due  on  December  7th,  1914, 
and  June  7th,  1915,  about  which  we  wrote  you  on 
June  8th. 

As  this  matter  is  held  by  us  in  escrow  we  are  at 
least  entitled  to  the  courtesy  of  a  reply. 
Yours  very  truly, 

(Signed)   W.  H.  Hallenbeck, 

Asst.  Sec'y." 

(17)  From  Lumbermen's  Trust  Co.  to  Title  Insur- 
ance &  Investment  Co.  (See  Item  18)  : 

"November  9th,  1915. 
Gentlemen : 

We  are  sending  you  herewith  for  your  information, 
a  copy  of  a  letter  which  we  have  today  addressed  to  the 
Commonwealth  Title  Trust  Company  of  Tacoma, 
Wash.,  with  reference  to  the  semi-annual  interest  due 
on  December  7th,  on  the  $80,000  of  notes  of  your  com- 
pany which  we  hold  in  escrow. 
Yours  very  truly, 

(Signed)   W.  H.  Hallenbeck, 

Asst.  Sec'y." 

(18)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Co.: 

"November  9th,  1915. 
Gentlemen : 

On  December  7th  the  semi-annual  interest  to  the 
amount  of  $2000  will  be  due  on  the  $80,000  of  notes 
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of  the  Title  Insurance  &  Investment  Company,  which 
we  hold  in  escrow.  Your  prompt  attention  to  this  mat- 
ter will  be  appreciated. 

We  would  also  call  your  attention  to  the  fact  that 
thus  far  no  remittance  has  been  received  by  us  to  cover 
a  like  amount  of  interest  due  on  the  last  two  semi-annual 
interest  dates,  which  were  June  7th,  1915,  and  Decem- 
ber 7th,  1914.  Yours  very  truly, 

(Signed)  W.  H.  Hallenbeck, 

Asst.  Sec'y." 

(19)  From  Lumbermen's  Trust  Co.  to  Title  Insur- 
ance &  Investment  Co.: 

Gentlemen:  "November  24th,  1915. 

The  first  note  issued  by  you  to  the  Traders  Trust 
Company,  of  Portland,  Ore.,  and  one  of  a  series  of 
thirty-two  notes,  will  be  due  and  payable  on  December 
7th,  1915. 

As  trustee  of  these  notes  for  the  Traders  Trust  Co. 
we  ask  that  payment  be  made  directly  to  us. 
Yours  very  truly, 

(Signed)   W.  H.  Hallenbeck, 

Trust  Department." 

(20)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Co.: 

Gentlemen :  "November  24,  1915. 

We  enclose  herewith  copy  of  letter  to  the  Title  In- 
surance &  Investment  Company  of  Tacoma,  with  ref- 
erence to  the  payment  of  their  note,  due  December  7th, 
1915.  Inasmuch  as  you  are  guarantor  of  the  first  seven 
notes,  of  the  issue  of  which  this  is  one,  we  feel  that  you 
should  be  notified  of  the  maturity  thereof. 
Yours  very  truly, 

W.  H.  Hallenbeck, 

Asst.  Sec'y." 
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(21)  From  Lumbemien's  Trust  Co.  to  Title  Insur- 
ance &  Investment  Co.: 

ri     .1  "December  8th,  1915. 

Crentlemen : 

We  regret  to   state   that  no  remittance  has  been 

received  from  you  to  take  up  your  note  in  favor  of  the 

Traders  Trust  Company  of  Portland,  which  was  due 

on  December  7th,  1915.    We  have  sent  this  information 

to  the  beneficiaries  of  the  trust,  and  shall  follow  their 

requests  for  placing  this  matter  on  a  more  satisfactory 

basis.  Yours  verj^  truly, 

W.  H.  Hallenbeck, 

Trust  Department." 

(22)  From  Lumbermen's  Trust  Co.  to  Common- 
wealth Title  Trust  Co. : 

^     .1  "December  8th,  1915. 

Gentlemen : 

We  regret  to  state  that  the  semi-annual  interest  to 

the  amount  of  $2000  and  the  $2500  for  the  payment  of 

the  note  due  from  the  Title  Insurance  &  Investment 

Company  of  Tacoma,  on  December  7th,   1915,  have 

not  been  received. 

We  have  given  information  of  this  default  to  the 

beneficiaries  of  the  trust,  and  await  their  requests  for 

placing  the  matter  on  a  more  satisfactory  basis. 

Yours  very  truly, 

(Signed)   W.  H.  Hallenbeck, 

Trust  Department." 

ROBERT  M.  DAVIS, 
FRANK  H.  KELLEY, 
JOHN  H.  HALL, 

Counsel  for  Plaintiff. 

BATES,  PEER  &  PETERSON, 

Counsel  for  all  the  Defendants. 
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Exhibit  "A." 

THIS  AGREEMENT,  made  and  executed  in 
duplicate  this  6th  day  of  December,  A.  D.  1909,  by 
and  between  Wilson  Title  &  Abstract  Company,  a  cor- 
poration organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Washington,  the  party  of  the 
first  part,  hereinafter  referred  to  as  "said  company," 
and  Franklin  Fogg  and  A.  D.  Willoughby,  their  legal 
representatives  and  assigns,  parties  of  the  second  part, 
hereinafter  referred  to  as  "second  parties."  WIT- 
NESSETH: 

Paragraph  1.  For  and  in  consideration  of  the  cov- 
enants and  agreements  hereinafter  set  forth  to  be  kept 
and  performed  by  second  parties,  said  company  hereby 
leases  to  said  parties  of  the  second  part,  their  legal  rep- 
resentatives and  assigns,  the  entire  abstract  plant,  books, 
records,  files,  and  property  of  said  company  now  sit- 
uated in  the  county  court  house  at  Tacoma,  Pierce 
County,  Washington,  more  fully  but  not  exclusively, 
described  in  the  schedule  annexed  hereto  marked 
Schedule  A,  and  made  a  part  hereof,  together  with  all 
additions,  improvements  and  increase  thereof  hereinafter 
provided  for,  for  the  period  of  five  j'^ears  from  the  date 
hereof,  at  the  monthly  rental  of  three  hundred  and 
sixteen  dollars  and  sixty-five  cents  ($316.65),  in  addi- 
tion to  the  expense  of  maintaining  said  plant  as  here- 
inafter provided,  payable  on  or  before  the  6th  day  of 
each  and  every  month  during  said  period,  at  the  Fidelity 
Trust  Company  Bank,  at  Tacoma,  Washington,  which 
said  rental  of  $316.65  per  month  and  said  expense  of 
maintainance  said  second  parties  agree  to  pay  according 
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to  the  terms  of  this  agreement,  and  each  and  all  of  said 
sums  of  $316.65  remaining  unpaid  after  the  same  shall 
have  become  payable  as  herein  provided  shall  bear  inter- 
est at  the  rate  of  ten  per  cent  per  annum ;  PROVIDED, 
that  if  said  second  parties  shall  exercise  the  option  herein 
granted  and  shall  purchase  said  plant  within  the  time 
provided  therefore  and  shall  pay  and  discharge  all  the 
monthly  payments  due  and  payable  up  to  the  time  of 
such  purchase,  then  from  the  time  of  such  purchase  said 
second  parties  shall  not  longer  be  required  to  pay 
said  monthly  sum  of  $316.65,  but  from  said  time  of 
buying  shall  pay  the  purchase  price  and  the  instalments 
thereof,  all  as  hereinafter  set  forth  and  provided,  to- 
gether with  the  cost  and  expense  of  keeping  up  and 
maintaining  said  plant  as  herein  provided. 

Paragraph  2.  For  the  same  consideration  said  com- 
pany hereby  grants  unto  said  second  parties,  their  legal 
representatives  and  assigns,  the  right  and  option  to  buy 
from  said  company  at  any  time  prior  to  the  6th  day  of 
December,  A.  D.  1911  (one  thousand  nine  hundred  and 
eleven),  the  said  entire  abstract  plant,  books,  records 
and  files,  including  the  additions,  improvements  and 
increase,  hereinafter  provided  for,  at  and  for  the  price 
of  thirty-eight  thousand  ($38,000)  dollars,  payable  as 
follows : 

$5000  in  cash  at  the  time  of  exercising  said  option 
and  purchasing  said  plant  (which  time  is  hereinafter 
referred  to  as  "the  time  of  buying") ; 

$5000  on  or  before  one  year  after  said  time  of 
buying; 

$5000  on  or  before  two  years  after  said  time  of 
buying; 
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$5000  on  or  before  three  years  after  said  time  of 
buying; 

$5000  on  or  before  four    years  after  said  time  of 
buying; 

$5000  on  or  before  five   years  after  said  time  of 
buying; 

$5000  on  or  before  six   years    after    said   time    of 
buying;  and 

$5000  on  or  before  seven  years  after  said  time  of 
buying ;  all  deferred  payments  to  bear  interest  from  said 
time  of  buying  until  paid,  at  the  rate  of  six  per  cent  per 
annum,  payable  quarterly,  all  of  said  sums  both  of  prin- 
cipal and  interest  to  be  paid  at  the  Fidelity  Trust  Com- 
pany Bank  at  the  City  of  Tacoma,  said  deferred  pay- 
ments and  each  and  all  of  them  and  every  part  of  the 
unpaid  purchase  price  of  said  plant  to  be  secured  by 
mortgage  of  said  entire  plant,  books,  records  and  files, 
including  the  additions,  improvements,  and  increase 
hereinafter  provided  for,  and  also  to  be  further  secured 
by  additional  high-class  collateral  or  other  security  to 
the  amount  of  fifteen  thousand  dollars,  satisfactory  to 
said  company,  said  mortgage  to  contain,  besides  the 
usual  provisions  of  chattel  mortgages,  the  provision 
(a)  that  in  case  of  failure  to  pay  any  portion  of  the 
principal  or  interest  when  the  same  shall  become  due 
and  payable,  or  in  case  of  the  failure  on  the  part  of 
second  parties  to  keep  and  perform  any  of  the  covenants 
or  agreements  herein  set  forth  to  be  by  them  kept  and 
performed,  then  the  whole  of  the  principal  sum  shall 
immediately  become  due  and  payable  at  the  option  of 
said  company;  (b)  that  in  case  any  action  or  proceeding 
be  had  or  commenced  for  the  foreclosure  of  said  mort- 
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gage  a  reasonable  attorney  fee  shall  be  included  in  the 
judgment  or  added  to  the  amount  due  or  payable  under 
the  terms  of  said  mortgage,  and  (c)  the  provisions, 
stipulations,  and  conditions  of  this  agreement  so  far 
as  the  same  relate  to  said  option  and  sale  and  the  keep- 
ing up  and  maintainance  of  said  abstract  plant. 

Paragraph  3.  It  is  further  agreed  that  for  and 
during  said  period  of  five  years  from  the  day  of  the 
execution  hereof,  or  in  case  said  second  parties  shall 
exercise  said  option  and  purchase  said  plant  prior  to 
said  6th  day  of  December,  A.  D.  1911,  then  from  the 
date  of  this  agreement  up  to  the  time  of  buying,  and 
from  the  time  of  buying  up  to  the  time  when  the  last 
and  final  payment,  and  complete  payment,  of  the  full 
amount  of  said  purchase  price  with  the  interest  thereon, 
shall  have  been  made  according  to  the  terms  of  this 
agreement,  said  plant  shall  be  kept  up  and  maintained 
at  the  cost  and  expense  of  said  second  parties,  as  follows : 

(a)  The  current  files  in  the  office  of  the  county 
auditor,  county  clerk,  etc.,  shall  be  "taken  off  in  the 
manner  in  which  such  files  have  been  heretofore  taken 
off  by  said  company,  or  as  taken  off  by  the  Common- 
wealth Title  Trust  Company,  the  files  in  the  county 
auditor's  office  to  be  taken  off  daily. 

(b)  The  take-off  slips  or  sheets  shall  be  posted  and 
checked  in  the  property  indexes  and  the  alphabetical 
indexes  of  said  plant  immediately  or  within  a  reasonable 
time  after  the  same  shall  have  been  taken  off,  and 
such  posting  and  checking  shall  be  done  in  the  manner 
heretofore  followed  by  said  company  in  keeping  up  and 
maintaining  said  plant. 
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(c)  Such  files  shall  be  taken  off  and  such  posting 
and  checking  shall  be  done  by  a  person  or  persons  nec- 
essary to  perform  such  work,  satisfactory  to  and  selected 
by  said  company,  and  such  person  or  persons  shall  be 
of  the  same  general  qualitj^  ability  and  experience,  as 
far  as  practicable,  as  the  persons  heretofore  and  now 
employed  by  said  company  in  such  work,  and  shall  be 
paid  salaries  no  lower  and  no  greater  than  the  salaries 
now  paid  by  said  company,  unless  by  consent  of  all 
parties  hereto. 

(d)  Unless  the  persons  employed  in  so  taking  off 
and  posting  shall  include  a  man,  then  a  man  or  boy 
satisfactory  to  said  company,  shall  be  employed  espe- 
cially to  take  the  books  out  of  the  vault  in  the  mornings 
and  return  the  same  to  the  vault  in  the  evenings. 

(e)  Said  company  shall  control  the  work  of  taking 
off  and  posting  and  checking  during  said  period  of  five 
years,  or  in  case  second  parties  shall  exercise  said  option 
to  purchase,  then  down  to  the  time  of  exercising  said 
option  to  buy,  if  the  same  be  exercised,  but  no  officer, 
trustee  or  stockholder  of  said  company  shall  be  required 
to  give  such  work  his  time  or  more  than  a  general  super- 
vision, and  shall  receive  no  compensation  from  said  sec- 
ond parties  therefor,  but  nothing  in  this  subdivision 
shall  be  construed  to  affect  the  provision  that  during  the 
entire  life  of  this  contract  said  plant  shall  be  kept  and 
maintained  as  in  said  paragraph  3  and  all  subdivisions 
thereof;  provided,  said  company  and  its  officers  shall 
have  the  right  to  examine  and  inspect  all  and  every  part 
of  said  plant,  and  the  additions,  improvements,  and 
increase,  at  all  times  during  the  life  of  this  lease,  and 
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until  said  purchase  price  shall  have  been  fully  paid,  in 
case  said  option  to  buy  shall  be  exercised. 

(f)  A  suitable  room  (or  rooms)  shall  be  procured 
and  maintained  with  sufficient  heat  and  light  and  with 
a  satisfactory  vault  for  the  protection  of  the  books,  all 
to  be  selected  by  or  to  be  satisfactory  to  said  company, 
but  at  a  cost  not  to  exceed  $150  per  month.  It  is  under- 
stood that  the  plant  shall  remain  in  its  present  quar- 
ters, or  similar  quarters,  at  the  county  court  house, 
under  the  present  arrangement  therefor,  or  a  similar 
arrangement,  as  long  as  possible  or  practicable. 

(g)  Said  plant  shall  be  insured  bj^  said  company, 
at  said  second  parties  expense,  against  loss  by  fire,  in 
the  sum  of  at  least  $10,000,  or  so  much  thereof  as  can 
be  obtained  with  reasonable  effort,  with  loss  if  any  pay- 
able to  said  company  as  its  interest  may  appear,  and 
said  insurance  shall  be  maintained  continuously  during 
the  whole  term  of  this  contract. 

(h)  Down  to  the  time  of  exercising  said  option,  said 
company  is  hereby  authorized  by  second  parties  to 
employ  all  necessary  help,  rent  quarters,  procure  neces- 
sary fir  fixtures,  and  remove  the  plant  when  necessary, 
to  negotiate  insurance,  and  to  incur  such  expense  for 
stationery  and  other  matters  in  connection  witli  the 
keeping  up  and  maintainance  of  said  plant,  all  as  pro- 
vided in  said  paragraph  3. 

(i)  Said  second  parties  shall  pay  the  salaries  of 
the  persons  employed  in  the  work  above  mentioned, 
and  also  the  rent  of  the  room  and  vault  above  mentioned, 
and  such  payment  shall  be  made  monthly  on  or  before 
the  12th  day  of  each  calendar  month.    Said  second  par- 
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ties  shall  also  pay  all  taxes  assessed  against  said  plant, 
or  against  any  person,  firm  or  corporation,  on  account 
of  said  plant,  and  such  payment  of  taxes  shall  become 
due  and  payable,  provided  that  said  company  shall  pay 
the  taxes  for  the  year  1909,  being  due  and  payable  in 
February,  1910,  and  second  parties,  upon  the  termina- 
tion of  this  agreement  shall  pay  or  secure  to  be  paid  all 
of  the  taxes  on  said  plant  for  the  year  in  which  the 
contract  shall  so  terminate  (as  well  as  all  prior  taxes) 
whether  said  taxes  for  said  year  shall  be  then  due  or 
payable  or  not;  said  second  parties  shall  also  pay  all 
premiums  upon  insurance  obtained  upon  said  plant,  and 
all  cost  and  expense  of  removing  said  plant  and  of  fit- 
ting up  new  quarters,  as  aforesaid,  if  such  removal  be 
necessary  or  desirable,  and  all  the  cost  of  paper,  binders, 
blanks  and  other  stationery  and  supplies  as  may  be  nec- 
essary to  be  procured  in  keeping  up  and  maintaining 
said  plant  in  the  same  manner  as  heretofore. 

(j)  If  second  parties  shall  fail  to  make  payment 
for  help,  rent,  taxes,  insurance  premiums  or  other  ex- 
penses mentioned  in  this  paragraph  when  the  same  shall 
be  due  and  payable,  then  said  company  may  pay  such 
expenses  and  the  amount  or  amounts  thereof  shall  be 
due  and  payable  forthwith  from  said  second  parties 
to  said  company  and  shall  be  secured  as  other  amounts 
or  payments  or  installments  of  purchase  price  payable 
under  this  contract  are  secured,  and  the  failure  of  said 
second  parties  to  pay  any  amount  due  for  help,  rent, 
taxes,  insurance  premiums  or  other  expenses  shall  have 
the  same  effect  as  a  default  in  the  payment  of  any  other 
sum,  amount,  or  installment  payable  under  the  pro- 
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visions  of  this  agreement,  provided  that  no  default  be 
claimed  on  account  of  the  failure  to  pay  any  of  the 
expenses  mentioned  in  this  paragraph  3  until  five  days 
after  a  bill  or  statement  of  such  expenses  shall  have 
been  presented  to  Franklin  Fogg  or  A.  D.  Willoughby, 
or  left  for  them  at  109  South  Tenth  street,  at  Tacoma, 
Wash.,  or  at  Fidelity  Trust  Company  Bank  in  said  city. 

Paragraph  4.  It  is  agreed  by  the  parties  hereto 
that  said  companj^  shall  remain  in  the  exclusive  posses- 
sion of  said  abstract  plant  for  tlie  purpose  of  taking 
care  of  the  same  and  of  keeping  up  and  maintaining 
the  books,  files,  indexes,  records,  and  other  documents 
thereof  as  provided  in  paragraph  3,  down  to  the  time 
when  said  second  parties  shall  exercise  the  option  to 
purchase  said  plant  given  above,  in  case  they  do  exercise 
the  same,  said  second  parties  shall  have  the  right  to 
examine  and  inspect  all  and  every  part  of  said  plant, 
and  the  additions,  im2)rovements,  and  increase,  at  all 
times.  After  exercising  their  said  option  to  purchase, 
said  second  parties  shall  be  entitled  to  the  possession  of 
said  plant,  including  the  additions,  improvements  and 
increase. 

Paragraph  5.  Said  abstract  plant  is  intended  to 
include  the  good  will  of  said  company,  and  said  com- 
pany, and  its  officers,  agree  not  to  start  or  be  interested 
in  any  other  abstract  plant  in  or  of  the  records  of  Pierce 
County,  Washington,  or  of  any  part  of  such  records, 
during  the  life  of  this  lease,  nor  until  the  above  plant 
is  paid  for  in  case  said  second  parties  exercise  their 
option  to  purchase. 

Paragraph  6.    Time  is  the  essence  of  this  agreement. 
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Paragraph  7.  Nothing  herein  contained  shall  be  con- 
strued so  as  to  extend  the  time  of  payment  of  the  sum 
or  of  any  of  the  sums  to  be  paid  under  this  agreement 
beyond  the  time  expressly  reserved  by  said  company  at 
its  option  to  declare  this  contract  null  and  void  upon 
failure  of  said  second  parties  to  pay  at  the  time  herein 
fixed  for  such  pajonent  any  sum  or  amount  herein  pro- 
vided to  be  paid  by  said  second  parties,  or  upon  the 
failure  of  said  second  parties  to  fully  comply  with  any 
of  the  terms  and  conditions  hereof. 

Paragraph  8.  Said  company  represents  that  it  is 
the  owner  of  said  plant  and  that  the  same  is  unencum- 
bered, and  shall  remain  unencumbered  during  the  life 
of  this  lease,  but  said  company  makes  no  representations 
as  to  the  character,  quality,  accuracy  or  completeness 
thereof. 

This  entire  agreement  shall  extend  to  and  be  binding 
upon  said  company,  its  successors  and  assigns,  and  to 
said  second  parties,  their  legal  representatives  and 
assigns. 

IN  WITNESS  WHEREOF,  we  have  subscribed 
this  agreement  the  day  and  year  first  above  written. 

Wilson  Title  and  Abstract  Company, 
(Seal)  By  R.  C.  Wilson,  President. 

Franklin  Fogg. 
A.  D.  Willoughby. 
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Assignment. 

In  consideration  of  the  sum  of  one  dollar  and  other 
good  and  valuable  considerations,  I  hereby  sell,  assign, 
and  transfer  to  Franklin  Fogg  all  my  interest  in  that 
certain  lease  and  option  to  buy  the  abstract  plant  and 
property  of  Wilson  Title  &  Abstract  Company,  dated 
December  6th,  1909,  this  day  entered  into  between  said 
Wilson  Title  &  Abstract  Company  as  party  of  the  first 
part,  and  said  Franklin  Fogg  and  A.  D.  Willoughby 
as  parties  of  the  second  part,  this  assignment  to  be  sub- 
ject to  all  of  the  terms  and  conditions  of  said  lease 
and  option. 

Dated  at  Tacoma,  December  6th,  1909. 

A.  D.  Willoughby. 

In  consideration  of  the  foregoing  assignment,  I  here- 
by agree  to  indemnify  and  hold  harmless  the  said  A.  D. 
Willoughby  from  any  loss  or  liability  under  or  by  virtue 
of  said  lease  and  option. 
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Exhibit  "B." 
Bill  of  Sale. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  Commonwealth  Title  Trust  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State 
of  Washington,  party  of  the  first  part,  in  consideration 
of  the  sum  of  one  ($1.00)  dollar  and  other  good  and 
valuable  considerations,  to  it  in  hand  paid  by  the  Title 
Insurance  &  Investment  Co.,  of  Tacoma,  a.  corporation 
duly  organized  and  existing  under  the  laws  of  the  State 
of  Washington,  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  does  by  these  presents 
grant,  bargain,  sell  and  convey  unto  the  said  party  of 
the  second  part,  its  successors  and  assigns  the  following 
goods,  chattels  and  property,  to-wit:  A  set  of  current 
files  embracing  a  number  of  volumes  properly  num- 
bered and  identified  with  the  proper  fee  numbers 
thereon,  and  containing  an  abstracted  copy  of  all  deeds, 
mortgages,  or  other  conveyances,  mechanics'  liens, 
leases,  and  all  miscellaneous  records  affecting  the  title 
to  real  property  in  Pierce  County,  or  filed  for  record 
in  the  office  of  the  county  auditor  of  Pierce  County  up 
to  June  1st,  1909,  said  records  containing  information 
full  and  complete  enough  to  enable  any  abstract  com- 
pany to  compile  an  abstract  as  full  and  complete  as 
the  abstracts  made  and  put  out  heretofore  by  the  Title 
Insurance  &  Investment  Company  of  Washington. 

TO  HAVE  AND  TO  HOLD  the  same  to  the 
party  of  the  second  part,  its  successors  and  assigns  foi**- 
ever.  And  it  does  for  itself  and  its  successors  and 
assigns  agree  to  and  with  the  said  party  of  the  second 
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part,  its  successors  and  assigns,  to  warrant  and  defend 
the  sale  of  said  property,  goods  and  chattels  hereby 
made  unto  said  party  of  the  second  part,  its  successors 
and  assigns  against  all  other  persons  whomsoever  law- 
fully claiming  or  to  claim  the  same. 

IN  WITNESS  WHEREOF,  the  said  party  of 
the  first  part  has  hereunto  set  its  hand  and  corporate  seal 
this  7th  day  of  December,  A.  D.  1909. 

Commonwealth  Title  Trust  Company, 

By  H.  H.  Gove,  President. 
Attest:  Horace  Fogg,  Secretary. 

The  Commonwealth  Title  Trust  Company 
Corporate  Seal 
1902 
Tacoma,  Washington. 


Exhibit  "C." 
Memorandum  of  Agreement. 

MEMORANDUM  OF  AGREEMENT,  made 
and  entered  into  this  7th  day  of  December,  A.  D.  1909, 
between  Title  Insurance  &  Investment  Company  of 
Washington,  the  party  of  the  first  part,  the  Title  Insur- 
ance &  Investment  Co.,  of  Tacoma,  as  party  of  the  sec- 
ond part,  and  Commonwealth  Title  Trust  Company, 
as  party  of  the  third  part. 

WITNESSETH:  That  whereas  said  Common- 
wealth Title  Trust  Company  is  the  owner  and  possessor 
of  an  abstract  plant  at  Tacoma,  Washington,  and  said 
Title  Insurance  &  Investment  Co.,  of  Tacoma,  is  the 
owner  and  possessor  of  a  similar  abstract  plant  at  Ta- 
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coma,  and  whereas  said  Title  Insurance  &  Investment 
Company  of  Washington  is  the  owner  and  holder  of  a 
mortgage  for  $80,000,  on  the  plant  and  property  of 
said  The  Title  Insurance  &  Investment  Co.  of  Tacoma, 
and  whereas  said  abstract  plants,  or  some  part  thereof, 
may  become  lost,  damaged,  or  destroyed  by  fire,  theft, 
negligence  or  other  cause, 

NOW  THEREFORE,  for  the  mutual  protection 
of  said  plants,  and  in  consideration  of  the  mutual  agree- 
ments of  the  parties  hereto,  it  is  hereby  mutually  agreed 
that  in  the  event  that  any  of  the  abstract  records  of  any 
of  the  parties  hereto  shall  be  lost,  damaged  or  destroyed 
by  fire  or  any  other  dause,  or  any  part  of  said  records, 
then  the  other  company  shall  and  will  permit  the  use 
of  its  records,  without  expense,  for  the  purpose  of  re- 
writing or  restoring"  the  records  so  lost,  damaged,  or 
destroyed.  PROVIDED,  that  the  same  shall  be  used 
in  the  office  of  the  company  owninsr  the  same  and  under 
supervision  and  such  reasonable  regulations  as  may  be 
imposed  by  such  company  so  owning  the  same,  so  that 
its  own  use  thereof  in  its  business  shall  not  be  interfered 
with,  or  the  safety  of  its  said  records  jeopardized. 

It  is  further  agreed  that  in  the  event  that  any  of 
the  abstract  records  of  said  the  Title  Insurance  &  In- 
vestment Co.,  of  Tacoma,  shall  be  lost,  damaged  or 
destroyed,  and  said  company  shall  fail  or  neglect  to 
rewrite  or  restore  its  said  records  and  make  use  of  the 
privilege  and  rights  above  granted,  then  said  Title  In- 
surance &  Investment  Company  of  Washington  shall 
have  the  right,  as  mortgagee,  to  rewrite  or  restore  the 
same,  at  the  expense  of  said  mortgagor,  and  shall  have 
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the  rights  and  privileges  hereinabove  granted  of  mak- 
ing use  of  the  records  of  said  Commonwealth  Title  Trust 
Company  for  that  purpose. 

This  agreement  shall  remain  in  full  force  and  effect 
during  the  life  of  said  mortgage,  dated  December  7th, 
1909,  given  by  said  The  Title  Insurance  &  Investment 
Co.  of  Tacoma  to  said  Title  Insurance  &  Investment 
company  of  Washington,  on  its  said  abstract  plant  at 
Tacoma. 

IN  WITNESS  WHEREOF,  said  parties  have 
caused  their  corporate  names  to  be  subscribed  hereto, 
in  triplicate,  the  day  and  year  first  above  written. 

Title  Insurance  &  Investment  Company  of  Washing- 
ton, 
(Seal)  By  C.  B.  Othick,  Vice  President. 

Attest:  A.  D.  Willoughby,  Secretary. 

The  Title  Insurance  &  Investment  Co.  of  Tacoma, 
(Seal)  By  A.  D.  Willoughby,  President. 

Attest:   A.  F.  Albertson,  Secretary. 

Commonwealth  Title  Trust  Company, 
(Seal)  By  Edward  Fogg,  Vice  President. 

Attest:  Franklin  Fogg,  Secretary. 

(Here  follows  a  long  inventory  which  is  not  material 
to  any  question  on  appeal  except  the  following:) 

A  set  of  current  files  embracing  a  number  of  vol- 
umes properly  numbered  and  identified  with  the  proper 
fee  numbers  thereon,  and  containing  an  abstracted  copy 
of  all  deeds,  mortgages,  or  other  conveyances,  mechanics' 
liens,  leases,  and  all  miscellaneous  records  affecting  the 
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title  to  real  property  in  Pierce  County,  or  filed  for  rec- 
ord in  the  office  of  the  county  auditor  of  Pierce  County, 
up  to  June  1st,  1909,  said  records  containing  informa- 
tion full  and  complete  enough  to  enable  any  abstract 
company  to  compile  an  abstract  as  full  and  complete 
as  the  abstracts  made  and  put  out  heretofore  by  the 
Title  Insurance  and  Investment  Company  of  Wash- 
ington.^ 

TESTIMONY  AT  TRIAL. 

On  June  16th,  1916,  the  cause  came  on  regularly 
to  be  heard  before  E.  E.  Cushman,  District  Judge,  the 
plaintiff  being  represented  by  Frank  H.  Kelley,  John 
H.  Hall  and  Robert  M.  Davis,  Esqs.,  the  defendant 
being  represented  by  Bates,  Peer  &  Peterson,  Esqs. 

The  defendant  objected  to  the  introduction  of  any 
testimony  on  the  ground  that  the  complaint  failed  to 
state  facts  sufficient  to  constitute  a  cause  in  equity 
against  the  defendants,  or  any  of  them,  or  to  entitle 
the  plaintiff  to  any  relief  against  the  defendants,  or 
any  of  them.  The  objection  was  overruled  for  the 
time  being,  the  Court  stating  that  the  matter  could  be 
considered  in  final  argument. 

Whereupon  the  plaintiff  by  competent  testimonj^ 
over  the  objections  of  the  defendants,  proved  that  the 
cost  of  procuring  the  "take-off"  of  current  records, 
down  to  the  time  of  the  trial  of  this  action,  in  compli- 
ance with  the  terms  of  the  agreement  marked  "Exhibit 
B,"  attached  to  the  complaint,  was  twenty  thousand 
dollars,  and  that  defendants  offered  no  testimony  on 
this  subject. 
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The  parties  to  this  suit  therefore  hereby  stipulate 
and  agree  that  in  the  event  by  the  final  determination 
of  this  action  it  shall  be  decreed  that  appellant  is  entitled 
to  said  "take-off,"  the  Commonwealth  Company  shall 
have  the  option  of  turning  over  said  "take-off"  down  to 
the  time  of  the  trial  of  this  action,  within  sixty  days 
after  the  entry  of  said  final  decree,  or  paying  to  the 
appellant  the  sum  of  twenty  thousand  dollars,  in  lieu 
thereof. 

A.  D.  Willoughby,  a  witness  called  by  the  plaintiff, 
being  sworn,  testified  in  direct  examination,  that  he 
was  the  individual  referred  to  in  the  pleadings  and 
contracts  in  the  suit;  that  in  1911  he  was  president  of 
the  Traders  Trust  Company,  an  Oregon  corporation 
organized  to  operate  properties  belonging  to  witness 
and  Mr.  and  Mrs.  O.  M.  Smith,  which  company  then 
owned  certain  notes  and  a  mortgage  to  secure  the  same 
made  by  the  Title  Insurance  &  Investment  Company 
of  Tacoma  to  the  Title  Insurance  &  Investment  Com- 
pany of  Washington;  that  in  1911  resulting  from  deal- 
ings had  by  the  witness  with  the  several  defendants 
Fogg  and  Gove,  the  contracts  set  forth  in  the  complaint 
and  attached  thereto  as  Exhibits  "A,"  **B"  and  "C," 
were  entered  into;  that  pursuant  to  these  agreements 
the  notes  of  the  Title  Insurance  &  Investment  Com- 
pany of  Tacoma,  then  held  by  the  Traders  Trust  Com- 
pany, were  surrendered  and  the  mortgage  to  secure  these 
notes  were  satisfied  of  record;  that  for  the  surrender 
of  these  notes  and  the  satisfaction  of  the  mortgage  the 
Traders  Trust  Company  received  the  contracts  referred 
to  as  Exhibits  "A,"  "B"  and  "C"  and  notes  of  the  Title 
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Insurance  &  Investment  Company  of  Tacoma  (these 
notes,  marked  Plaintiff's  Exhibit  1,  shown  to  the  wit- 
ness and  by  him  identified,  were  then  admitted  in  evi- 
dence; the  original  agreement  of  the  Commonwealth 
Title  Trust  Company  was  then  shown  to  the  witness 
and  by  him  identified,  and  was  offered  in  evidence  and 
admitted  as  Plaintiff's  Exhibit  2). 

O.  M.  Smith,  a  witness  called  by  the  plaintiff,  being 
sworn,  testified  on  direct  examination;  that  he  was  the 
individual  mentioned  in  the  contracts  and  pleadings; 
that  he  had  been  continually  in  the  abstract  business 
from  1886  until  1912,  and  in  Pierce  County  from  1905 
to  1910,  and  was  familiar  with  the  work  necessary  to 
abstract  records.  The  business  of  abstracting  consists 
of  showing  such  instruments  of  record  affecting  the 
title  to  real  property  with  sufficient  particularity  to 
enable  one  to  determine  the  character  of  a  given  title 
without  referring  to  anything  outside  of  the  abstracts. 
The  abstract  is  prepared  from  public  records  only  from 
which  the  abstractor  has  obtained  the  information  for 
the  customer;  such  abstracts  are  prepared  upon  special 
order  to  cover  a  given  tract  of  land  but  abstractors  cus- 
tomarily keep  in  stock  certain  sheets  which  are  combined 
with  other  sheets  to  make  the  abstract ;  the  abstract  given 
to  the  customer  is  simply  a  copy  of  the  information 
relating  to  a  given  title.  The  first  thing  that  a  com- 
pany has  to  do  in  order  to  render  that  service  in  the 
conduct  of  its  business,  is  to  have  a  tract  index  showing 
all  of  the  instruments  affecting  any  particular  piece 
of  property  in  a  county.  Second:  To  have  a  name 
index.     It  should  show  everything  that  may  in  any 
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way  affect  real  property  that  does  not  contain  a  descrip- 
tion of  land,  such  as  judgments,  personal  judgment, 
attachments,  etc.  Everything  you  would  want  to  com- 
plete a  chain  of  title.  It  has  been  our  custom  to  pre- 
pare abstracts  of  record  of  that  kind  in  this  county. 
The  sources  from  which  we  obtain  our  information  are 
from  the  public  records,  city  hall,  court  house  and 
United  States  Court.  A  customer  comes  to  our  office 
for  an  abstract,  or  for  a  continuation;  we  make  it  up 
for  him,  and  make  him  a  price,  and  he  pays  us  for  it. 
Abstracts  are  prepared  under  special  order,  but  at  the 
same  time  we  usually  keep  what  is  called  stock,  Hke 
taking  a  certain  section  where  there  are  several  addi- 
tions, we  will  make  up  stock  covering  all  of  these  addi- 
tions in  that  section.  The  information  which  is  con- 
tained in  a  given  abstract  still  remains  as  part  of  our 
records  in  the  office.  We  have  a  copy  in  some  form  of 
everything  we  send  out. 

Franklin  Fogg,  one  of  the  individual  defendants,  a 
witness  called  by  the  plaintiff,  being  sworn,  testified 
that  he  was  a  stockholder  and  officer  of  the  defendant 
Commonwealth  Title  Trust  Company  and  manager  of 
its  business;  in  1911  witness  was  a  stockholder  of  the 
Title  Insurance  &  Investment  Company  of  Tacoma, 
but  did  not  know  who  were  its  officers;  in  1911  the 
officers  of  the  Commonwealth  Title  Trust  Company 
were  Horace  Fogg,  president;  Fred  S.  Fogg,  Edward 
Fogg  and  H.  H.  Gove,  vice  president;  Franklin  Fogg, 
secretary  and  treasurer;  all  of  these  officers  constituted 
the  trustees. 
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On  cross  examination  the  witness  testified  that  he, 
might  have  been  mistaken  as  to  H.  H.  Gove  being  an 
officer  in  December,  1911;  that  Gove  resigned  in  1909, 
but  the  witness'  recollection  was  that  he  was  re-elected 
vice  president  after  1911. 

On  redirect  examination  the  witness  testified  that 
H.  H.  Gove  was  not  an  officer  of  the  Commonwealth 
Title  Trust  Company  on  or  prior  to  December  2nd, 
1911,  but  was  a  stockholder  of  the  company;  the  four 
Fogg  boys  were  the  trustees  of  the  company  at  that 
time. 

H.  H.  Gove,  one  of  the  individual  defendants,  called 
as  a  witness  by  the  plaintiff,  being  sworn  testified  that 
prior  to  December  7th,  1909,  he  was  a  stockholder,  trus- 
tee and  president  of  Commonwealth  Title  Trust  Com- 
pany on  which  date  he  resigned  as  president  and  trustee 
but  continued  a  stockholder  having  the  same  stock 
interest;  that  about  the  middle  of  December,  1911,  he 
was  re-elected  a  trustee  and  became  a  vice  president  of 
the  company;  that  he  became  a  stockholder,  trustee  and 
vice  president  of  the  Title  Insurance  &  Investment  Com- 
pany of  Tacoma  in  December,  1909,  the  other  officers 
being  A.  D.  Willoughby,  president,  with  the  witness, 
Willoughby,  Mr.  Albertson  and  Mr.  Rice  as  trustees; 
that  in  December,  1909,  the  stock  held  by  Willoughby, 
Albertson  and  Rice  was  surrendered  and  re-issued  to 
Horace  Fogg,  Franklin  Fogg,  Edward  Fogg,  Herbert 
H.  Gove,  Fred  S.  Fogg  and  D.  I.  Fogg,  and  that  from 
and  after  December  30th,  1909,  neither  Willoughby, 
Albertson  or  Rice  had  any  interest  in  or  connection  with 
the  company;  the  company  was  organized  about  De- 
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cember  1st,  1909;  Fred  Fogg  and  Franklin  Fogg  had 
the  matter  in  charge;  its  purpose  was  to  take  the  title 
and  to  execute  the  mortgage  to  secure  the  purchase  of 
certain  property  from  the  Title  Insurance  &  Investment 
Company  of  Washington;  its  articles  called  for  five 
trustees,  but  from  and  after  January  1st,  1910,  witness 
and  Fred  S.  Fogg  were  its  sole  trustees  and  conducted 
its  business  without  any  other  trustees  or  officers;  the 
management  was  substantially  in  witness's  hands  and 
was  carried  on  in  the  interest  of  the  stockholders  of  the 
Commonwealth  Title  Trust  Company  and  the  stock- 
holders of  the  Title  Insurance  &  Investment  Company 
of  Tacoma,  who  were  substantially  identical. 

Horace  Fogg,  one  of  the  individual  defendants,  a 
witness  called  by  the  plaintiff,  being  sworn  testified 
that  prior  to  December  7th,  1909,  he  was  a  stockholder 
and  officer  of  defendant  Commonwealth  Title  Trust 
Company,  and  was  one  of  the  parties  interested  in  the 
organization  of  the  Title  Insurance  &  Investment  Com- 
pany of  Tacoma,  which  company  was  organized  in  the 
interests  of  the  stockholders  of  the  Commonwealth  Title 
Trust  Company  for  the  purpose  of  taking  title  to  the 
property  purchased  from  the  Title  Insurance  &  Invest- 
ment Company  of  Washington  and  giving  a  mortgage 
back  to  secure  part  of  the  purchase  price,  and  also  to 
operate  the  property  after  its  purchase.  The  property 
was  operated  by  defendant  Gove  in  the  interests  of  its 
stockholders  who  were  substantially  identical  with  the 
stockholders  of  the  Commonwealth  Title  Trust  Com- 
pany. 
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On  cross  examination  the  witness  testified  that  the 
purpose  of  the  organization  of  the  Title  Insurance  & 
Investment  Company  of  Tacoma  was  to  suppress  the 
competition  of  the  Title  Insurance  &  Investment  Com- 
pany of  Washington. 

On  redirect  examination  the  witness  testified  that 
the  two  companies  had  practically  all  of  the  abstract 
business  at  that  time  and  having  the  Title  Insurance 
&  Investment  Company's  plant  in  friendly  hands  prac- 
ticaUy  suppressed  all  competition.  The  attention  of 
the  witness  being  called  to  the  clause  of  the  1909  mort- 
gage (Defendants'  Exhibit  A,  attached  to  the  answer 
of  defendant  Commonwealth  Title  Trust  Company) 
providing  that  the  mortgagor  should  operate  the  plant 
and  use  its  best  endeavor  to  enlarge  and  build  up  the 
business  during  the  life  of  the  mortgage,  the  witness 
testified  that  the  clause  was  carried  out  in  good  faith, 
and  that  by  suppressing  competition  he  meant  doing 
away  with  cutting  rates  which  had  been  theretofore 
practiced;  that  no  attempt  was  made  or  any  intention 
existed  to  raise  prices.  The  only  purpose  being  to  do 
away  with  price  cutting.  Just  prior  to  the  formation 
of  this  new  company,  and  Mr.  Gove  taking  charge  of  it, 
the  rates  were  being  cut  from  25  to  50  per  cent.  After 
Mr.  Gove  took  charge  the  rates  were  held  up  to  the 
old-time  rates  of  one  dollar.  There  was  no  attempt 
made  or  purpose  to  increase  this  price.  It  would  have 
been  possible  for  us,  or  any  person  engaged  in  the 
abstract  business,  to  raise  prices  so  that  they  would  be 
exorbitant;  if  both  companies  controlled  practically  all 
of  the  business  the  public  would  have  to  pay  the  price 
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demanded,  up  until  the  time  some  other  concern  would 
come  in;  that  the  abstract  business  was  open  to  all,  but 
required  a  plant  which  required  time  to  produce;  that 
an  abstract  made  from  the  public  records  would  not  be 
accepted  in  the  ordinary  course  of  business. 

The  witness'  attention  was  called  to  Section  8795, 
Remington's  &  Ballinger's  Code  of  Washington,  as 
follows: 

"Duties  of  Auditor  as  Custodian.  The  county 
auditor,  in  his  capacity  of  recorder  of  deeds,  is 
sole  custodian  of  all  books  in  which  are  recorded 
deeds,  mortgages,  judgments,  liens,  encumbrances,  and 
other  instruments  of  writing,  indexes  thereto,  maps, 
charts,  town  plats,  survey,  and  other  books  and  papers 
constituting  the  records  and  files  in  said  office  of  re- 
corder of  deeds;  and  all  such  records  and  files  are  and 
shall  be  matters  of  public  information,  free  of  charge 
to  any  and  all  persons  demanding  to  inspect  or  to 
examine  the  same,  or  to  search  the  same  for  titles  of 
property.  It  is  said  recorder's  duty  to  arrange  in  suit- 
able places  the  indexes  of  said  books  of  record,  and 
when  practicable,  the  record  books  themselves,  to  the 
end  that  the  same  may  be  accessible  to  the  public,  and 
convenient  for  said  public  inspection,  examination  and 
search,  and  not  interfere  with  the  said  auditor's  personal 
control  and  responsibility  for  the  same,  or  prevent  him 
from  promptly  furnishing  the  said  records  and  files  of 
his  said  office  to  persons  demanding  any  information 
from  the  same.  The  said  auditor  or  recorder  must  and 
shall,  upon  demand  and  without  charge,  freely  permit 
any  and  all  persons,  during  reasonable  office  hours,  to 
inspect,  examine  and  search  any  or  all  of  the  records 
and  files  of  his  said  office,  and  to  gather  any  informa- 
tion therefrom,  and  to  make  any  desired  notes  or  mem- 
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oranda  about  or  concerning  the  same,  and  to  prepare 
an  abstract  or  abstracts  of  title  to  any  and  all  property 
therein  contained." 

The  witness  testified  that  he  was  familiar  with  that 
law.  Any  one  could  examine  the  records,  but  would 
not  know  whether  he  had  all  of  the  instruments  that  the 
county  auditor  had  or  not.  There  are  no  indexes  by 
which  he  could  know  whether  the  recorded  instruments 
affected  a  given  title. 

The  witness'  attention  was  called  to  Section  8792, 
Remington  &  Ballinger's  Code,  reading  as  follows: 

"To  Search  Records  and  Furnish  Certifi- 
cate^ When. — The  auditor  must,  upon  the  appli- 
cation of  any  person,  and  upon  the  payment  or 
tender  of  the  fees  therefor,  make  searches  for  con- 
veyance, mortgages,  and  all  other  instruments,  papers, 
or  notices  recorded  or  filed  in  his  office,  and  furnish 
a  certificate  thereof,  stating  the  names  of  the  parties  to 
such  instruments,  papers,  and  notices,  the  dates  thereof, 
the  year,  month,  day,  hour  and  minute  they  were  re- 
corded or  filed,  the  extent  to  which  they  purport  to 
affect  the  property  to  which  they  relate,  and  the  book 
and  pages  where  they  are  recorded" — and  providing 
further  that  for  neglect  or  refusal  so  to  do,  or  for  defects 
therein  in  any  important  particular,  the  auditor  is  liable 
to  the  party  aggrieved  for  damages  sustained  thereby. 

The  witness  testified  that  he  was  not  familiar  with 
that  provision  of  the  law;  that  the  auditor  did  not  fol- 
low that  law  out,  because  several  times  a  month  tne 
county  auditor  gets  letters  from  people  living  in  other 
places  sending  here  to  him  to  make  abstracts,  and 
he  turns  them  over  to  one  of  the  abstract  companies, 
without  even  notifying  the  party  making  the  applica- 


Title  Insurance  ^  Investment  Company,  et  al.  123 

tion;  he  sends  it  down  to  us,  and  tells  us  to  make  an 
abstract  and  forward  it  to  the  people  ordering  it,  and 
we  do  it  for  him.  The  county  auditor  made  abstracts 
here  in  the  early  days,  but  not  since  1890. 

On  re-cross  examination  the  witness  testified  that 
he  had  been  in  the  abstract  business  for  15  years;  that 
the  usual  custom  was  that  an  abstract  would  be  ordered 
from  an  abstract  company  organized  for  that  purpose 
which  had  been  an  established  business;  that  it  is  not 
possible  for  the  county  auditor  to  make  abstracts;  that 
witness  never  had  heard  of  an  abstract  made  by  the 
auditor;  that  the  Commonwealth  Title  Trust  Company 
had  made  about  45,000  abstracts  during  time  witness 
had  been  in  business. 

Thereupon  counsel  for  plaintiff  offered  in  evidence 
the  stipulation  as  to  facts  (on  Record  p.  75)  and  the 
same  was  admitted  and  marked  Plaintiff's  Exhibit  3. 

Thereupon  plaintiff  rested  its  case  in  chief. 

DEFENSE. 

Thereupon  the  defendants  offered  the  following: 
Fred  S.  Fogg,  one  of  the  individual  defendants, 
being  called  by  the  defense  and  sworn,  testified  that 
he  was  a  stockholder,  trustee  and  officer  of  defendant 
Commonwealth  Title  Trust  Company  and  identified  a 
copy  of  the  articles  of  incorporation  of  that  company, 
which  was  offered  and  received  in  evidence  and  marked 
Defendants'  Exhibit  A;  that  he  has  been  a  stockholder, 
officer,  trustee  and  attorney  for  the  Commonwealth 
Company  since  its  organization  in  1901  or  1902,  and 


124  Lumbermen's  Trust  Company  vs. 

has  taken  a  very  considerable  interest  in  its  business, 
and  is  familiar  with  the  transacting  of  all  of  its  business 
of  any  consequence.  The  witness  further  testified  that 
he  was  familiar  with  the  execution  of  the  agreement 
attached  to  the  complaint  as  Exhibit  B;  that  the  com- 
panj^  did  not  receive  any  money,  property  or  labor  per- 
formed in  consideration  of  that  agreement.  The  wit- 
ness further  testified  that  he  was  familiar  with  the  mort- 
gage executed  by  that  company  (see  Exhibit  C  attached 
to  the  complaint) ,  and  that  the  company  did  not  receive 
any  money,  property  or  labor  performed  in  considera- 
tion of  that  mortgage;  that  the  consideration  received 
by  that  company  for  these  two  instruments  (Exhibits 
B  and  C  attached  to  the  complaint)  was  the  extinction 
of  the  competition  of  the  Title  Insurance  &  Investment 
Company  of  Tacoma  as  an  active  abstract-making  con- 
cern. The  witness  further  testified  that  at  the  time 
these  agreements  were  executed  in  1911  the  Common- 
wealth Title  Trust  Company,  the  Title  Insurance  & 
Investment  Company  of  Tacoma  and  the  Tacoma  Title 
Company  were  engaged  in  the  abstract  business  in  Ta- 
coma, the  latter  company  for  about  a  year.  The  Com- 
monwealth Title  Trust  Company  and  the  Title  Insur- 
ance &  Investment  Company  of  Tacoma  were  doing 
practically  all  of  the  business,  and  that  when  the  plant 
of  the  Title  Insurance  &  Investment  Company  was 
boxed  up  and  shipped  to  Portland,  the  Commonwealth 
Title  Trust  Company  did  substantially  all  the  business. 
The  witness  further  testified  that  an  abstract  plant  con- 
sisted of  abstracted  copies  of  all  instruments  filed  at 
the  county  court  house  affecting  the  title  to  real  estate 
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in  the  county,  together  with  indexes  to  make  these  rec- 
ords available  in  the  making  of  abstracts;  that  the 
abstract  business  consisted  of  making  and  selling  ab- 
stracts of  title  to  real  property.  An  abstract  of  title 
is  made  by  taking  a  list  of  the  instruments  affecting  the 
title  to  the  particular  piece  of  property  from  indexes  of 
the  abstract  company.  Then  such  instruments  as  are 
kept  in  stock  are  taken  and  those  not  kept  in  stock  are 
copied  and  put  together  with  a  certificate  that  these 
instruments  constitute  all  recorded  instruments  affect- 
ing such  title  between  the  dates  specified,  which  is  then 
fastened  together,  bound,  delivered  to  the  customer,  the 
price  being  fixed  by  the  number  of  instruments  shown 
in  the  abstract  at  a  certain  price  per  instrument.  The 
abstract  plant  contains  copies  of  the  essential  portions 
of  all  of  the  instruments  affecting  the  title  to  real  estate 
in  Pierce  County,  made  by  stenographers  kept  by  the 
abstract  company  at  the  court  house  constantly,  who 
copy  the  essential  portions  of  all  instruments  filed  every 
day,  and  send  them  down  to  the  office  where  it  is  kept 
in  permanent  form.  If  an  order  comes  for  an  abstract 
on  a  particular  piece  of  property,  we  do  not  go  to  the 
court  house  for  the  information,  but  it  is  gotten  from 
the  company's  permanent  files  kept  on  hand.  Numbers 
of  abstracts  are  made  up  and  kept  on  hand.  Some 
portions  of  abstracts  are  made  up  and  kept  in  stock, 
relating  to  the  original  plat  and  additions  thereto  of 
Tacoma,  and  all  the  company  has  to  do  is  to  take  these 
instruments  from  stock  on  hand,  and  the  same  way  with 
other  additions.  In  the  preparation  of  abstracts  the 
Commonwealth  Title  Trust  Company    employs  from 
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six  to  fifteen  persons,  according  to  the  demand  from 
time  to  time.  The  witness  further  testified  that  he  had 
experience  in  the  purchase  and  sale  of  real  estate  in 
Pierce  County,  both  for  himself  and  as  attorney  for 
others,  for  fifteen  or  eighteen  years  to  a  very  consid- 
erable extent;  that  it  would  not  be  possible  to  sell  or 
make  loans  upon  real  estate  of  any  particular  value 
without  an  abstract  from  one  of  the  companies  engaged 
in  the  business;  that  applies  to  all  the  time  that  I  have 
been  here  in  business,  for  about  fifteen  years.  The  wit- 
ness then  identified  a  writing  containing  an  agreement 
of  A.  D.  Willoughby  and  O.  M.  Smith  relating  to  their 
engaging  in  the  abstract  business  in  Pierce  County, 
which  agreement  was  offered  and  received  in  evidence 
and  marked  Defendants'  Exhibit  B,  and  testified  that 
the  same  was  delivered  about  the  time  that  the  other 
papers  in  the  transaction  were  executed  and  delivered, 
and  as  a  part  of  the  same  transaction. 

Attorneys  for  plaintiff  stated  in  open  court  that  for 
the  purpose  of  the  record  they  would  admit  the  signa- 
tures to  Defendants'  Exhibit  "B,"  to  be  the  sio^natures 
of  Smith  and  Willoughby  mentioned  in  the  pleadings. 

On  cross  examination  the  witness  testified  that  his 
recollection  was  that  the  several  instruments  were  signed 
in  the  evening  and  that  the  letter  of  Smith  and  Wil- 
loughby was  to  be  brought  in  the  next  morning,  and 
it  was  so  brought  in  in  the  morning.  The  negotiations 
had  taken  some  days  and  culminated  in  the  formal  exe- 
cutions of  the  written  instruments  on  December  2nd, 
1911;  that  the  Willoughby-Smith  agreement  had  been 
discussed  and  reached  before  the  papers  were  executed. 
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Willoughby  and  Smith  had  the  papers  prepared  and 
omitted  the  agreement  contained  in  the  letter.  It  was 
not  the  witness'  recollection  that  the  letter  was  the 
result  of  a  conversation  with  Mr.  Willoughby  which 
took  place  after  the  other  negotiations  had  culminated 
in  the  formal  execution  of  the  papers.  The  witness 
further  testified  that  he  understood  that  the  county 
auditor  is  under  a  substantial  bond,  that  the  reason  a 
purchaser  or  mortgagee  of  real  estate  would  not  accept 
an  auditor's  abstract  of  title  was  that  an  auditor  did 
not  have  the  means  to  prepare  an  abstract  upon  which 
people  could  rely;  in  practice  it  is  impossible  for  him 
to  make  a  reliable  abstract  even  though  under  bond,  for 
purchasers  and  lenders  are  not  looking  for  a  suit  on 
the  bond  but  for  a  reliable  abstract.  It  is  a  physical 
impossibility  for  the  auditor  to  make  reliable  abstract. 
The  witness  further  testified  that  all  the  sources  from 
which  an  abstract  is  made  are  open  to  the  public  or  to 
any  one  who  desires  to  go  into  the  abstract  business. 
An  abstract  company  cannot  begin  to  transact  business 
from  the  dav  it  opens  its  office,  and  produce  accurate 
abstracts,  although  in  some  instances  the  public  will 
accept  them.  The  witness  further  testified  that  he 
knew  Mr.  Swanson  and  Mr.  McFarland  of  the  Tacoma 
Title  Company  as  experienced  abstract  men,  but  did 
not  know  the  amount  of  business  done  by  the  company 
in  December,  1911,  except  by  his  general  familiarity 
with  the  abstract  business  in  Pierce  County,  but  would 
estimate  that  amount  at  ten  per  cent,  sixty  per  cent 
being  done  by  the  Commonwealth  Title  Trust  Company 
and  thirty  per  cent  by  the  Title  Insurance  k  Invest- 
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ment  Company.  The  Wilson  option  of  purchase  expired 
December  6,  1911,  but  the  lease  extended  to  December, 
1913,  when  the  Wilson  plant  was  leased  to  the  Tacoma 
Title  Company  and  has  been  operated  by  that  company 
since  that  time.  When  the  plant  of  the  Title  Insurance 
&  Investment  Company  of  Tacoma  was  boxed  up  and 
put  in  cold  storage,  the  Commonwealth  Title  Trust 
Company  was  able  to  get  a  greater  part  of  its  business. 
The  Tacoma  Title  Company  was  competing  to  a  small 
extent  and  its  business  was  growing  slightly  and  when 
it  took  over  the  Wilson  plant  its  business  increased  so 
that  now  it  may  he  doing  twenty- fiVe  or  thirty  per  cent 
of  the  business ;  would  be  surprised  to  learn  that  it  had 
done  forty  per  cent  of  the  business  since  1914.  The 
witness  further  testified  that  the  reason  it  was  practi- 
cally impossible  to  sell  or  mortgage  real  estate  without 
an  abstract  company's  abstract  was  that  the  company 
abstract  would  carry  as  great  a  responsibility  as  a  county 
auditor's  abstract,  although  such  companies  are  not 
under  bond  and  are  responsible  only  to  the  extent  of 
their  assets;  abstracts  of  title  have  no  general  market 
value,  but  have  a  limited  market  value  to  persons  inter- 
ested in  the  property  covered  by  the  abstract.  You 
could  offer  for  sale  to  the  general  public  either  at  auc- 
tion, execution  sale,  or  otherwise,  and  have  a  value  put 
upon  the  abstract.  For  instance,  there  would  be  a  very 
general  sale  of  abstracts  of  title  to  all  property  within 
the  limits  of  a  townsite  of  Tacoma  covering  several  sec- 
tions of  land,  because  down  to  the  plat,  and  including 
a  great  many  instruments  filed  after  the  plat,  the  instru- 
ments are  the  same  in  all  abstracts,  which  would  be  com- 
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piled  affecting  that  property.  These  abstracts  would 
be  of  general  value  to  many  owners  of  thousands  of 
lots.  The  general  price  for  abstracts  for  many  years 
had  been  $1.00  per  instrument,  which  has  been  cut  at 
times  but  never  exceeded.  Witness  stated  that  the  con- 
sideration of  the  Commonwealth  Company  for  its  guar- 
anty was  the  putting  out  of  business  of  the  abstract 
plant  of  the  Title  Insurance  &  Investment  Company  of 
Tacoma,  and  keeping  it  out  of  business,  and  that  it 
received  no  other  consideration;  but  that  the  Title  In- 
surance &  Investment  Company  of  Tacoma  received 
as  consideration  the  satisfaction  of  its  former  notes  and 
mortgage,  an  extension  of  time  for  the  unpaid  balance 
and  the  elimination  of  loss  by  operating  the  plant  and 
the  threat  of  foreclosure ;  that  the  benefits  of  these  con- 
siderations flowed  to  the  stockholders  of  that  company 
who  were  substantially  identical  with  the  stockholders 
of  the  Commonwealth  Title  Trust  Company.  The  wit- 
ness further  testified  that  at  the  time  the  guaranty  of 
the  Commonwealth  Title  Trust  Company  was  made, 
there  was  a  doubt  on  the  part  of  Mr.  Hayden,  repre- 
senting Mr.  Willoughby  and  Mr.  Smith,  and  the  wit- 
ness as  to  the  valid  binding  force  and  effect  of  that 
companj^'s  guaranty.  The  individual  guarantors  gave 
the  guaranty  that  was  given  there,  because  it  was  in- 
sisted upon,  and  that  was  the  reason  it  was  given.  There 
was  no  intent  or  purpose  to  perform  an  illegal  act.  We 
did  not  consider  at  that  time  that  we  were  performing 
an  illegal  act,  but  since  looking  up  the  authorities  I 
have  had  to  change  my  mind  about  it.  At  the  time 
Mr.  Hayden  and  myself  considered  the  matter  care- 
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fully,  and  determined  that  the  action  was  not  illegal, 
but  we  considered  it  a  close  question.  In  plaintiff's 
Exhibit  "B,"  attached  to  the  complaint,  the  words,  "in 
consideration  and  acceptance  of  the  foregoing  guaranty 
and  agreement  by  the  Traders  Trust  Company,  and 
other  valuable  consideration,"  refer  alone  to  the  accept- 
ance of  the  contract  of  the  Traders  Trust  Company. 
There  was  nothing  to  cover  the  clause  "other  valuable 
consideration."  The  words  "in  the  resolution  of  the 
stockholders,"  contained  in  the  agreed  statement  of  facts, 
and  in  Defendants'  Exhibit  3,  attached  to  the  answer, 
"in  consideration  of  the  advantages  and  benefits  accru- 
ing to  and  arising  out  of  the  transaction,"  refer  to  the 
putting  out  of  business,  and  out  of  competition  of  the 
abstract  plant  and  business  of  the  Title  Insurance  & 
Investment  Company  of  Tacoma,  and  the  preventing 
of  anybody  else  coming  in  and  using  and  foreclosing 
the  mortgage,  and  the  preventing  of  anybody  else  com- 
ing in  and  starting  up  Mnth  a  plant.  Those  are  the 
only  advantages  and  benefits  which  flowed  to  the  Com- 
monwealth Company  in  the  execution  of  the  guaranty 
agreement.  The  stockholders  of  the  Commonwealth 
Company  were  not  relieved  of  any  onerous  provision. 
There  was  no  liability  resting  upon  the  stockholders  of 
the  company. 

On  re-direct  examination  the  witness  testified: 
Both  Mr.  Hayden  and  myself  considered  it  a  close  ques- 
tion as  to  whether  the  contract  of  guaranty  was  legal 
or  not.  Mr.  Hayden  had  considerably  more  doubt  about 
the  legality  of  it  than  I  had,  and  that  same  doubt  ob- 
tained as  to  the  guaranty  of  the  individuals;  the  same 
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question  as  to  whether  or  not  it  was  of  any  binding 
force  and  effect,  and  Mr.  Hayden  had  more  serious 
doubts  as  to  its  legality  than  I  had,  and  so  expressed 
himself.  The  witness  further  testified  that  the  consid- 
erations recited  in  the  Commonwealth  Title  Trust  Com- 
pany's guaranty  benefited  that  company  only  by  get- 
ting the  plant  of  the  Title  Insurance  &  Investment  Com- 
pany out  of  the  way  and  avoid  a  possibility  of  its  falling 
into  hostile  hands  by  foreclosures.  As  a  matter  of  fact 
they  were  insisting  upon  these  new  notes  being  made, 
and  a  new  mortgage  being  given  by  the  Title  Insurance 
&  Investment  Company,  and  it  was  the  only  way  this 
plant  could  be  put  out  of  business,  and  a  foreclosure 
prevented.  We  intended  to  carry  out  the  agreement, 
but  could  not  do  so,  because  the  abstract  business  did 
not  earn  enough  to  do  so,  and  as  the  whole  series  of 
arrangements  from  1909  on  was  for  the  benefit  of  all 
concerned,  including  Smith  and  Willoughby,  we  felt 
that  the  depreciation  in  business  should  be  considered 
by  them  as  well  as  by  us  in  reaching  an  adjustment  based 
on  actual  conditions.  We  endeavored  to  reach  such  an 
adjustment  to  avoid  a  law  suit;  they  had  already 
received  $20,000  on  the  principal  debt  and  about  $22,000 
interest.  We  offered  to  turn  over  the  lot  which  was 
covered  by  the  Commonwealth  mortgage,  provided  the 
obligations  of  the  Commonwealth  Company  under  this 
guaranty  should  be  released,  so  as  to  stop  the  whole 
thing,  and  they  could  take  their  plant  and  go  back  into 
business,  but  that  was  not  satisfactor5\  We  were  unable 
to  make  any  adjustment.  We  have  other  negotiations 
involving  other  particular  offers,  but  nothing  was  ac- 
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complished,  and  then  this  suit  was  brought.  The  witness 
further  testified  that  the  cost  of  an  abstract  by  a  county 
auditor  would  be  much  greater  than  the  cost  of  one  pre- 
pared by  an  abstract  company.  The  witness  further 
testified  that  all  of  the  papers  in  the  matters  considered 
in  Dec.  1911  were  prepared  by  E.  M.  Hayden  as  attor- 
ney for  Smith  and  Willoughby,  including  the  record  of 
corporate  actions,  and  it  was  a  material  part  of  the 
agreements  that  Smith  and  Willoughby  should  keep  out 
of  the  abstract  business  in  Pierce  County  during  the  life 
of  the  agreements.  The  other  papers  were  executed  in 
the  evening  and  it  was  then  discovered  that  this  partic- 
ular agreement  was  not  included  and  Willoughby  and 
Smith  were  told  to  prepare  it  and  bring  it  in  the  next 
morning  which  they  did.  The  witness  further  testified 
that  he  had  never  seen  or  heard  of  an  abstract  prepared 
by  the  county  auditor  and  that  such  an  abstract  would 
have  no  marketability. 

On  re-cross  examination  the  witness  testified  that 
some  abstracts  are  on  the  market,  particularly  those  re- 
lating to  property  within  the  plat  of  New  Tacoma  which 
could  be  obtained  from  the  Tacoma  Land  Company. 
The  reason  an  auditor's  abstract  would  have  no  mar- 
ketability was  that  the  impossibility  of  the  preparation 
of  an  accurate  abstract  by  an  auditor  is  apparent.  The 
witness  further  testified  that  while  changes  were  made 
in  the  original  draft  of  the  contracts  and  other  writings 
between  the  parties  no  change  was  made  to  include  the 
agreement  of  Smith  and  Willoughby  to  keep  out  of  the 
abstract  business  in  Pierce  County  nor  was  this  matter 
referred  to  in  the  corporate  resolution  authorizing  the 
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contracts.  The  witness  further  testified  that  while  the 
holders  of  the  1909  mortgage  referred  to  let  matters 
stand  as  they  were  under  that  mortgage,  it  was  not  pos- 
sible to  meet  the  obligation  therein  undertaken  and  to 
avoid  foreclosure  which  might  bring  the  property  into 
hostile  hands  the  contracts  of  1911  were  made;  that  to 
meet  the  doubt  as  to  the  taint  of  monopoly  and  restraint 
of  trade  in  the  Commonwealth  Title  Trust  Company's 
guaranty  the  guaranty  of  the  individual  defendants  was 
demanded  and  made;  the  doubt  was  not  as  to  the  cor- 
porate power  to  make  such  guaranty  but  was  as  to  its 
monopolistic  tendency.  Counsel  for  plaintiff  then  stipu- 
lated that  Horace  Fogg,  Franklin  Fogg  and  H.  H. 
Gove,  individual  defendants  herein,  if  called  as  witnesses 
would  testify  upon  direct  and  cross-examination  as  to 
the  nature  of  the  abstract  business  and  its  methods  of 
business  to  the  same  effect  as  the  witness  Fred  S.  Fogg, 
which  stipulation  was  accepted  by  the  counsel  for  de- 
fendants and  by  the  court. 

Horace  Fogg,  one  of  the  individual  defendants,  be- 
ing called  by  the  defense  and  sworn,  testified  that  he 
was  the  president  of  the  Commonwealth  Title  Trust 
Company  in  December  1911,  and  had  been  for  sometime, 
and  took  an  active  part  in  the  negotiations  which  led  up 
to  the  execution  of  the  various  instruments  on  Decem- 
ber 2nd,  1911,  as  such  president.  There  was  no  money 
paid  to  the  Commonwealth  Title  Trust  Company; 
neither  was  any  property  received  by  the  Commonwealth 
Title  Trust  Company,  nor  was  any  labor  done  for  the 
Commonwealth  Title  Trust  Company,  for  the  execution 
of  the  contract  of  guaranty,  and  the  mortgage  by  the 
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Commonwealth  Title  Trust  Company,  attached  to  the 
complaint,  marked  "Exhibits  B  and  C,"  and  the  only 
consideration  moving  to  the  Commonwealth  Title  Trust 
Company  for  the  execution  of  those  instruments  was  the 
elimination  of  competition  by  the  boxing  up  of  the  T. 
I.  &  I,  Company's  abstract  plant  at  Tacoma,  and  ship- 
ping it  out  of  the  County,  and  thereby  preventing  the 
foreclosure  of  the  mortgage  thereon,  and  the  re-entry 
of  that  plant  into  active  competition  with  the  Common- 
wealth Company,  either  through  Smith  or  Willoughby, 
or  through  the  sale  to  some  other  party.  The  witness 
further  testified  that  the  matter  of  Smith  and  Wil- 
loughby keeping  out  of  the  abstract  business  in  Pierce 
County  had  been  discussed  and  agreed  to  before  any  of 
the  papers  were  executed  and  was  a  material  part  of  the 
consideration;  that  Mr.  Hayden  as  their  attorney  had 
drawn  and  submitted  the  papers  and  it  was  then  discov- 
ered that  the  Smith- Willoughby  agreement  had  been 
omitted,  which  omission  Smith  and  Willoughby  agreed 
to  supply,  which  they  afterward  did  by  the  paper  in  evi- 
dence as  Dft.  Exhibit  "B."  The  witness  further  testi- 
fied that  in  1911  these  companies  were  in  the  abstract 
business  in  Tacoma:  the  Commonwealth  Title  Trust 
Company  which  did  about  sixty  per  cent  of  the  business, 
the  Title  Insurance  &  Investment  Company  of  Tacoma 
which  did  about  thirty  per  cent  and  the  Tacoma  Title 
Company  which  did  about  ten  per  cent;  that  after  the 
Title  Insurance  &  Investment  Company  went  out  of 
business  in  Dec.  1911  the  Commonwealth  Title  Trust 
Company  did  ninety  per  cent  of  the  business,  although 
thereafter  the  business  of  the  Tacoma  Title  Company 
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began  to  grow.  On  Dec.  2nd,  1911,  the  Commonwealth 
Title  Trust  Company  employed  twelve  persons  and  the 
Title  Insurance  &  Investment  Company  employed  ten 
persons. 

On  cross  examination  the  witness  testified  that  his 
testimony  as  to  the  business  done  by  the  several  compa^ 
nies  was  an  estimate  only,  without  accurate  information. 
The  witness  further  testified  that  in  stating  that  the  con- 
sideration for  the  Coromonwealth  Title  Trust  Company's 
guaranty  consisted  only  of  the  elimination  of  competi- 
tion of  the  Title  Insurance  &  Investment  Company's 
plant  and  avoidance  of  its  foreclosure  under  the  mort- 
gage, he  did  so  because  under  the  management  of  that 
plant  by  Mr.  Gove  price  cutting  had  been  eliminated 
but  if  the  plant  returned  to  Smith  and  Willoughby,  or 
some  hostile  party,  price  cutting  was  sure  to  be  resumed. 
The  witness  further  testified  that  the  omission  of  the 
personal  agreement  of  Smith  and  Willoughby  was  dis- 
covered when  Mr.  Hayden  brought  the  papers  for  exe- 
cution and  was  mentioned  in  Mr.  Hayden's  presence, 
when  either  Hayden,  Smith  or  Willoughby  said  it  was 
an  inadvertance  and  the  omission  would  be  supplied; 
afterward  they  prepared  the  paper  and  delivered  it;  it 
was  not  prepared  in  our  office,  nor  were  the  corporate 
resolutions. 

On  re-direct  examination  the  witness  testified  that 
after  the  agreemnts  of  Dec.  1911  were  made  the  ab- 
stract business  decreased  so  that  the  payments  required 
by  the  guaranty  of  the  Commonwealth  Title  Trust  Com- 
pany could  not  be  made.  Negotiations  were  begun  for 
some  new  arrangement  by  letters  m  evidence  and  also  by 


136  Lumbei'mens  Trust  Company  vs. 

a  letter  from  witness  to  Willoughby  admitted  in  evi- 
dence and  marked  Dft.  Ex.  "C,"  the  property  therein 
referred  to  being  that  covered  by  the  mortgage  in  suit. 
Other  offers  were  made  to  release  all  claim  to  the  mort- 
gaged plant,  or  to  give  certain  tide  land  property  for  the 
plant.  Thereafter  in  Feb.  or  March,  1915,  we  were  ad- 
vised by  counsel  that  the  contracts  were  illegal  and  with- 
out sufficient  consideration;  no  offer  to  compromise 
was  made  after  this  advice  was  received.  They  demand- 
ed the  entire  amount  due  under  the  contracts  and  then 
brought  suit. 

On  re-cross  examination  the  witness  testified  that 
no  demand  was  made  in  excess  of  the  obligation  of  the 
contracts;  that  other  offers  were  made  to  witness  which 
he  did  not  consider  as  a  compromise  because  in  view  of 
counsel's  advice  as  to  the  want  of  validity  of  the  con- 
tracts, the  offers  seemed  more  binding  than  the  origi- 
nal agreements ;  after  that  advice  was  received  we  made 
no  attempt  to  compromise  except  on  the  basis  of  the  can- 
cellation of  the  Commonwealth  Title  Trust  Company's 
agreement. 

After  counsel's  advice  to  us  that  it  was  illegal,  he 
very  strongly  advised  us  to  refuse  to  act  under  it,  and 
do  anything  to  settle,  so  any  attempts  made  to  compro- 
mise were  on  the  possibility  of  cancelling  the  Common- 
wealth agreement,  and  refusing  to  act  under  it,  and  not 
to  compromise  on  the  promise  of  carrying  out  the  agree- 
ment. It  was  a  question  of  its  being  a  serious  thing  to 
continue  to  operate.  It  is  not  a  fact  that  the  offers  made 
by  us  were  much  less  in  amount  and  value  immediately 
after  getting  Mr.  Bates'  advice  that  it  was  purely  an 
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illegal  contract.    We  certainly  were  willing  to  make  the 
same  offers  we  did  before. 

Franklin  Fogg,  one  of  the  individual  defendants, 
being  called  by  the  defense  and  sworn,  testified  that  as 
manager  of  the  Commonwealth  Title  Trust  Company 
he  took  part  in  the  negotiation  of  the  contracts  of  Dec. 
1911;  that  no  money,  property  or  labor  performed  was 
received  by  that  company  in  consideration  of  its  guar- 
anty and  mortgage  of  that  date;  the  consideration  for 
it  was  the  boxing  up  and  the  removal  of  the  so-called 
Smith  &  Willoughby  abstract  plant  from  the  county 
from  active  competition,  and  the  preventing  of  the  fore- 
closure of  the  mortgage  on  that  plant,  and  its  falling  into 
the  hands  of  anyone  who  would  put  it  in  active  operation 
as  a  hostile  competitor  and  to  prevent  it  getting  back 
in  that  shape,  or  any  shape.  The  witness  further  testi- 
fied that  the  agreements  of  Smith  and  Willoughby  to 
keep  out  of  the  abstract  business  in  Pierce  County,  con- 
tained in  Dft.  Ex.  "B,"  were  discussed  and  agreed  to 
prior  to  Dec.  2nd,  1911,  and  were  a  principal  part  of  the 
negotiations  and  agreements.  When  the  papers  which 
Mr.  Hayden  had  prepared  were  examined  by  Fred 
Fogg  he  discovered  that  this  particular  agreement  had 
been  omitted.  I  think  Mr.  Smith  had  gone  at  this  time 
and  Willoughby's  attention  was  called  to  the  omission. 
He  went  after  Smith  and  returned  either  that  evening 
or  the  next  morning  with  the  written  letter.  The  wit- 
ness further  testified  that  prior  to  Dec.  2nd,  1911,  three 
companies  were  in  the  abstract  business,  the  Common- 
wealth Title  Trust  Company  doing  sixty  per  cent  of  the 
business,  the  Title  Insurance  &  Investment  Company 
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doing  thirty  per  cent  and  the  Tacoma  Title  Company 
ten  per  cent.  After  the  Title  Insurance  &  Investment 
Company  plant  was  shipped  to  Portland  the  Common- 
wealth Title  Trust  Company  did  about  ninety  per  cent 
of  the  business.  On  cross  examination  the  witness  testi- 
fied that  the  proportion  of  business  by  the  Tacoma  Title 
Company  had  increased  and  the  business  of  the  Com- 
monwealth Title  Trust  Company  had  decreased  so  that 
probably  the  Tacoma  Title  Company  was  now  doing 
forty  per  cent  of  the  business.  The  witness  further  tes- 
tified that  the  agreements  of  Dec.  1911  were  made  to 
avoid  the  foreclosure  of  the  1909  mortgage,  that  it  was 
a  new  deal  in  which  the  Title  Insurance  &  Investment 
Company  of  Tacoma,  whose  stockholders  were  practi- 
cally identical  with  the  stockholders  of  the  Common- 
wealth Title  Trust  Company,  got  the  benefit  of  the  ex- 
tension of  the  time  of  payment  from  nine  years  to  thir- 
ty-two years,  the  reduction  of  the  interest  rate  from 
seven  per  cent  to  five  per  cent. 

On  re-direct  examination  the  witness  testified  that 
the  payments  on  the  mortgage  of  1909  were  made  by  the 
Title  Insurance  &  Investment  Company  of  Tacoma  out 
of  its  earnings. 

By  agreement  of  counsel  the  exhibits  attached  to  the 
complaint  and  to  the  answer  of  defendants  were  admit- 
ted in  evidence. 

J.  L.  Wadsworth,  a  witness  called  by  the  defense, 
being  sworn,  testified  that  he  had  been  auditor  of  Pierce 
County  in  1913-14  but  had  made  no  abstracts  of  title; 
had  received  inquiries  for  abstracts  but  had  referred  such 
inquiries  to  the  abstract  companies.    It  is  not  practical 


Title  Insurance  (|  Investment  Company,  et  al.  139 

for  the  auditor  to  make  abstracts  because  he  has  no  tract 
indexes,  which  are  chains  of  title  by  which  one  sale  can 
be  followed  to  another.  Grantor  and  grantee  indexes 
are  the  only  ones  kept  by  the  auditor,  a  search  of  which 
would  not  show  all  instruments  affecting  title;  under 
present  conditions  the  only  way  an  auditor  could  pro- 
cure an  abstract  would  be  to  get  it  from  an  abstract  com- 
pany. The  auditor  would  have  to  examine  all  the  rec- 
ords of  his  and  other  offices.  He  has  authority  to  ex- 
amine other  county  offices  but  no  authority  to  examine 
city  or  United  States  Court  offices,  and  would  certify 
only  to  what  appeared  of  record  in  his  own  offices.  It 
is  the  gen-eral  practice  to  obtain  abstracts  from  the  ab- 
stract companies  and  has  been  for  some  years  past. 

On  cross  examination  the  witness  testified  that  he 
was  familiar  with  the  laws  relating  to  the  duty  of  the 
auditor  to  make  abstracts  of  title  but  was  under  the  im- 
pression that  a  later  law  had  relieved  him  of  that  duty. 
The  auditor  could  not  prepare  an  abstract  without  a 
tract  index.  Co^^ies  of  the  daily  abstracts  made  by  the 
abstract  companies  from  the  auditor's  records  were  de- 
livered to  the  county  assessor  and  were  available  to  the 
auditor.  When  inquiries  for  abstracts  were  received  the 
inquirer  was  referred  to  the  abstract  companies  without 
being  informed  that  it  was  the  auditor's  duty  to  prepare 
an  abstract  if  requested  so  to  do. 

On  re-direct  examination  the  witness  testified  that 
an  auditor  to  make  an  abstract  would  have  to  examine 
the  records  from  the  beginning  which  would  require 
much  time  and  be  very  expensive. 

James  H.  Davis,  a  witness  called  by  the  defense,  be- 
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ing  sworn,  testified  that  he  had  been  county  auditor  from 
1901  to  1905;  had  received  apphcations  for  abstracts  of 
title  but  did  not  make  them  but  referred  the  apphcation 
to  the  abstract  companies;  did  so  because  it  is  impractical 
for  the  auditor  to  make  abstracts  because  he  has  not  all 
of  the  records  which  go  to  make  up  an  abstract.  He  has 
no  tract  index,  only  a  grantor  and  grantee  index.  To 
prepare  an  abstract  the  auditor  would  have  to  examine 
the  record  back  to  the  government  title  which  would  be 
very  expensive;  an  abstract  company  could  make  it  in 
much  less  time.  The  custom  is  to  get  abstracts  from  the 
abstract  companies.  Sales  and  mortgages  of  real  es- 
tate require  such  an  abstract. 

On  cross  examination  the  witness  testified  that  the 
auditor  is  entitled  by  law  to  charge  seventy-five  cents 
an  hour  for  searching  the  records  and  would  be  entitled 
to  that  fee  for  preparing  an  abstract,  which  would  run 
back  to  the  government  titlfe  whether  prepared  by  the 
auditor  or  an  abstract  company. 

C.  A.  Campbell,  a  witness  called  by  the  defense, 
being  sworn,  testified  that  he  was  now  a  deputy  auditor 
of  Pierce  County  and  had  been  a  deputy  auditor  in 
1909-10-11;  that  applications  for  abstracts  had  been 
made  to  the  auditor  but  no  abstracts  had  been  made,  the 
applications  being  turned  over  to  the  abstract  compa- 
nies. 

It  was  stipulated  by  counsel  that  W.  A.  Stewart  if 
called  as  a  witness  would  testify  that  he  was  auditor  of 
Pierce  County  from  1908  to  1912  and  would  testify  in 
other  respects  to  the  same  effect  as  the  witness  Camp- 
bell. 
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It  was  further  stipulated  by  counsel  that  in  the  event 
the  court  should  allow  an  attorney's  fee  to  the  plaintiff, 
the  amount  should  be  fixed  by  the  court  without  evidence 
thereof. 

REBUTTAL. 

Elmer  M.  Hayden,  a  witness  called  by  the  plaintiff 
in  rebuttal,  being  sworn  testified  that  he  was  attorney 
for  Smith  and  Willoughby  in  the  matters  relating  to  the 
contracts  of  Dec.  1911  and  as  such  had  several  con- 
ferences with  Fred  S.  Fogg,  who  represented  the  parties 
on  the  other  side ;  that  at  no  time  prior  to  the  execution 
of  these  contracts  was  any  question  as  to  their  invalidity 
as  monopolistic  or  in  restraint  of  trade  mentioned  or  dis- 
cussed, but  the  corporate  power  of  the  Commonwealth 
Title  Trust  Company  to  make  its  contract  of  guaranty 
was  discussed  and  was  regarded  as  a  debatable  question, 
to  meet  which  it  was  determined  to  take  the  guaranty 
of  the  individuals  interested  in  that  company  of  the  va- 
lidity and  binding  effect  of  the  agreement.  The  witness 
further  testified  that  he  never  had  seen  the  paper  con- 
taining the  agreement  of  Smith  and  Willoughby  to  keep 
out  of  the  abstract  business  in  Pierce  County  nor  was 
there  any  discussion  of  the  subject  matters  to  his  knowl- 
edge at  any  time  during  the  negotiations,  nor  had  he  ever 
heard  of  the  matter  until  within  an  hour  of  the  time  he 
went  on  the  witness  stand. 

On  cross  examination  the  witness  testified  that  he 
did  not  know  or  undertake  to  say  whether  the  Smith- 
Willoughby  agreement  had  been  discussed  before  wit- 
ness came  into  the  negotiations. 
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C.  E.  McFarland,  a  witness  called  in  rebuttal  by  the 
plaintiff,  being  sworn,  testified  that  he  had  been  in  the 
abstract  business  for  a  number  of  years,  being  emploj^ed 
by  the  Commonwealth  Title  Trust  Company  for  eight 
or  ten  years  prior  to  March,  1914,  when  he  left  their  em- 
ploy and  became  interested  in  the  Tacoma  Title  Com- 
pany. While  in  the  employ  of  the  Commonwealth  Title 
Trust  Company  he  had  attended  to  the  counter  busi- 
ness and  made  collections  and  knew  the  amount  of  busi- 
ness done  by  them.  Had  performed  similar  services  for 
the  Tacoma  Title  Company  and  knew  the  amount  of 
business  done  by  them.  On  March,  1914,  the  Com- 
monwealth Title  Trust  Company  was  doing  substan- 
tially sixty  per  cent  of  the  business  and  the  Tacoma  Title 
Company  substantially  forty  per  cent,  which  propor- 
tion remains  substantial^  unchanged. 

A.  L.  Swanson,  a  witness  called  in  rebuttal  by  the 
plaintiff,  being  sworn,  testified  that  he  had  been  in  the 
abstract  business  for  twenty  years,  and  connected  with 
the  Tacoma  Title  Company  since  1911.  That  company 
had  been  then  and  at  all  times  since  then  was  and  is  now^ 
actively  engaged  in  the  abstract  business  and  is  equipped 
to  do  a  general  abstract  business  of  all  kinds. 

A.  D.  Willoughby,  a  witness  in  rebuttal  by  the  plain- 
tiff being  sworn,  testified  that  in  all  the  negotiations 
leading  up  to  the  agreements  of  Dec.  1911  there  was  no 
discussion  on  the  part  of  any  one  of  any  intent  or  pur- 
pose to  withdraw  from  competition  or  prevent  the  use 
in  competition  of  the  abstract  plant  upon  which  the 
Traders  Trust  Company  then  held  a  mortgage  lien.  The 
negotiations  were  confined  to  the  endeavor  on  my  part 
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and  Mr.  Smith's  part,  representing  the  Traders  Trust 
Company,  to  obtain  payment  of  or  a  satisfactory  secur- 
ity for  the  debt  secured  by  the  mortgage.  The  witness 
further  testified  that  the  agreement  of  witness  and  Smith 
to  keep  out  of  the  abstract  business  in  Pierce  County 
had  been  obtained  under  these  circumstances ;  a  few  days 
after  the  negotiations  of  Dec.  1911  had  been  concluded 
and  the  final  papers  signed,  I  had  a  conversation  with 
Franklin  Fogg  in  which  I  told  him  that  Smith  had  got 
into  trouble  in  Portland  by  agreeing  to  keep  out  of  a 
business  and  breaking  his  agreement.  Fogg  said  to  me 
"We  will  take  your  word  for  it,  Willoughby,  that  you 
won't  go  back  into  business  because  we  would  not  want 
to  buy  you  out  and  then  have  you  start  in  business  in 
opposition  to  us  the  next  day,  and  under  the  circum- 
stances I  would  not  care  to  take  Smith's  word  and  we 
would  rather  have  something  in  writing  that  you  would 
not  go  back  into  business."  I  told  Fogg  to  have  a  writ- 
ing prepared,  which  was  done,  and  I  took  it  to  Smith  and 
he  signed  it.  This  was  several  days  after  the  other  mat- 
ter of  Dec.  2nd  was  closed  up. 

On  cross  examination  the  witness  testified  that  at 
the  time  the  negotiations  of  1911  were  under  way  there 
was  no  interest  or  other  payment  under  the  mortgage  of 
1909  due  and  unpaid  but  that  an  installment  of  interest 
was  due  December  2,  1911. 

On  redirect  examination  the  witness  testified  that 
neither  the  Traders  Trust  Company  or  any  one  in  its 
behalf  had  threatened  to  foreclose  its  mortgage  prior  to 
Dec.  2nd,  1911,  for  at  that  time  there  had  been  no  de- 
fault under  the  mortgage. 
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O.  M.  Smith,  being  called  in  rebuttal  by  the  plain- 
tiff and  sworn,  testified  that  at  no  time  during  the  nego- 
tiations which  led  up  to  the  agreements  of  Dec.  2nd, 
1911,  had  there  been  any  mention  or  discussion  of  any 
purpose  to  retire  the  plant  then  in  the  control  of  the 
Title  Insurance  &  Investment  Company  from  compe- 
tition; that  this  negotiation  had  been  confined  to  the 
payment  of  the  1909  mortgage  or  security  for  its  pay- 
ment. There  had  been  no  discussion  of  any  agreement 
by  witness  and  Willoughby  not  to  re-enter  the  abstract 
business.  Witness  first  heard  of  the  matter  when  Wil- 
loughby, some  days  after  the  contracts  of  Dec.  2nd,  1911, 
had  been  closed,  brought  the  letter  to  witness  which  wit- 
ness signed  and  returned  to  Willoughby.  Witness  fur- 
ther testified  that  prior  to  Dec.  2nd,  1911,  neither  the 
Traders  Trust  Company  or  any  one  in  its  behalf  made 
any  threat  to  foreclose  the  1909  mortgage  then  held  by 
that  company. 

EXHIBITS. 

During  the  trial  exhibits  were  offered  and  received 
in  evidence  as  follows : 

Plaintiff's  Exhibits— 

Thirty-two  notes,  each  in  the  sum  of  $2500,  payable 
one  each  year  on  December  7th  from  and  including  1915 
to  1946.  These  notes  are  similar  in  form  and  terms  to 
the  first  note, which  is  as  follows,  the  written  parts  being 
Italicized: 
$2500.00  Tacoma,  Wash.,  December  2nd,  1911. 

On  or  before  Dec.  7th,  1915,  after  date,  without 
grace,  we  promise  to  pay  to  the  order  of  The  Traders 
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Trust  Company  of  Oregon,  Two  Thousand  Five  Hun- 
dred and  No/ 100  Dollars  in  Gold  Coin  of  the  United 
States  of  America  of  the  present  standard  of  value  with 
interest  thereon,  in  like  Gold  Coin,  at  the  rate  of  five 
per  cent  per  annum  from  date  hereof,  until  paid,  for 
value  received.  Interest  to  be  paid  semi-annually  at  Ta- 
coma  and,  if  not  so  paid,  the  whole  sum  of  principal  and 
interest  to  become  immediately  due  and  collectible,  at  the 
option  of  the  holder  of  this  Note.  And  in  case  suit  or 
action  is  instituted  to  collect  this  Note,  or  any  portion 
thereof,  tee  promise  and  agree  to  pay,  in  addition  to  the 
costs  and  disbursements  provided  by  statute,  a  reason- 
able sum — Dollars  in  like  Gold  Coin  for  attorney's  fees 
in  said  suit  or  action. 
Due  Dec.  7th  1915 

The  Title  Insurance  and  Investment  Co.  of  Tacoma 
At  TacomalVash.  Pac.  Nat.  Bank. 

By  H.  H.  Gove  P. 

Endorsements : 

Interest  paid  to  June  7, 1913. 
Traders  Trust  Company  of  Oregon 

By  A.  D.  Willoughhy  Pres. 
O.  M.  Smith  Sec'y. 
Interest  paid  to  Dec.  7,  '13     W. 
Interest  paid  to  June  7,  '14     W. 

Plaintiff's  Exhibit  No.  2. 

Original  agreement  between  Commonwealth  Title 
Trust  Company  and  Traders  Trust  Company  of  Ore- 
gon, attached  to  bill  of  complaint  as  Exhibit  B  and 
printed  in  full  in  this  record  at  pages  25-29. 
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Plaintiff's  Exhibit  No.  3. 

Stipulation  of  Facts  to  be  taken  as  evidence  printed 
in  full  in  this  record  at  pages  75-114. 

Plaintiff's  Exhibit  No.  4. 

Agreement  between  Title  Insurance  and  Invest- 
ment Company  of  Tacoma  and  Traders  Trust  Company 
of  Oregon  attached  to  bill  of  complaint  as  Exhibit  A 
and  printed  in  full  in  this  record  at  pages  21-24. 

Plaintiff's  Exhibit  No.  5  (Same  as  Exhibit  2.) 

Agreement  between  Commonwealth  Title  Trust 
Company  and  Traders  Trust  Company  of  Oregon  at- 
tached to  bill  of  complaint  as  Exhibit  B  and  printed  in 
full  in  this  record  at  pages  25-29. 

Plaintiff's  Exhibit  No.  6. 

Mortgage  given  by  Commonwealth  Title  Trust 
Company  to  Traders  Trust  Company  of  Oregon  at- 
tached to  bill  of  complaint  as  Exhibit  C  and  printed  in 
full  in  this  record  at  pages  30-34. 

Defendants'  Exhibit  A. 

Articles  of  incorporation  of  Commonwealth  Title 
Trust  Company  as  follows : 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we  William  E.  Bliven,  Herbert  H.  Gove  and  Hor- 
ace Fogg,  the  undersigned,  have  this  day  associated  our- 
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selves  together  for  the  purpose  of  forming  a  corporation 
under,  by  virtue  of,  and  pursuant  to  the  laws  of  the 
State  of  Washington,  for  the  objects  hereinafter  speci- 
fied, and  for  those  objects  do  make,  subscribe,  adopt  and 
execute  in  triplicate  these  written  Articles  of  Incor- 
poration and  certify  as  follows : 

I. 

The  name  of  this  corporation  is  and  shall  be  Com- 
monwealth Title  Trust  Company. 

II. 

The  objects  for  which  this  corporation  is  formed  are: 
To  make  and  sell  abstracts  of  title  of  property;  to  con- 
duct and  carry  on  a  general  abstract  of  title,  title  in- 
surance and  certificate  of  title  business  in  the  State  of 
Washington  and  elsewhere,  and  to  acquire  books,  pa- 
pers, records,  files  and  information  pertaining  to  said 
business;  to  compile  from  the  public  records  of  Pierce 
County,  Washington,  and  from  the  public  records  of 
each  of  the  other  counties  of  said  State  and  any  other 
state  or  territory  and  from  all  public  records  of  the 
United  States,  cities,  towns,  counties,  school  districts, 
and  all  other  records  and  sources  of  information  what- 
soever, abstracts  of  title  to  lands  and  real  estate  and  in- 
formation relating  thereto,  and  to  prepare,  certify  to, 
furnish  and  sell  the  said  abstracts  and  information;  to 
examine,  certify  and  issue  certificates  of  title  to  land 
and  to  do  any  and  all  acts  which  are  necessary  to  be  done 
in  carrying  on  and  conducting  said  business. 

To  act  as  agent  for  any  person,  firm,  corporation  or 
body  politic. 
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To  publish,  buy,  sell,  and  deal  generally  in  legal 
blanks,  books  and  all  other  personal  property. 

To  purchase,  own,  hold,  sell,  lease  or  hold,  improve, 
manage,  and  deal  in  real  estate  for  itself  or  as  agent  or 
trustee  for  others. 

To  do  a  general  mortgage,  loan  and  trust  business. 

To  buy,  sell,  assign,  discount,  and  negotiate  mort- 
gages, promissory  notes  and  any  and  all  other  evidences 
of  debt  for  itself  and  also  as  agent  or  trustee,  and  to  ac- 
cept and  execute  all  trusts,  fiduciary  or  otherwise,  that 
may  be  committed  to  it  by  any  person,  firm,  or  corpora- 
tion, or  by  the  order  or  direction  of  any  court. 

To  act  as  fiscal  or  transfer  agent  of  any  state,  mu- 
nicipality, body  politic  or  corporation,  and  in  such  capac- 
ity to  receive  and  disburse  money. 

To  transfer,  register  and  countersign  certificates  of 
stock,  bonds,  or  other  evidences  of  indebtedness,  and  to 
act  as  agent  or  trustee  of  any  corporation,  foreign  or 
domestic,  for  any  purpose  now  or  hereafter  required  by 
statute  or  otherwise. 

To  act  as  trustee  under  any  mortgage  or  bond  issued 
by  any  municipality,  body  politic,  corporation,  firm, 
or  individual,  and  to  execute  any  and  all  trusts  not  in- 
consistent with  the  laws  of  this  state. 

To  receive  and  manage  the  sinking  fund  of  any  cor- 
poration upon  such  terms  as  may  be  agreed  upon  be- 
tween such  corporation  and  those  dealing  with  it,  and 
generally  to  execute  trusts  of  every  description  not  in- 
consistent with  the  laws  of  this  state  or  of  the  United 
States. 
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To  act  as  administrator,  guardian,  or  receiver  un- 
der the  appointment  of  any  last  will  or  testament,  or 
order  of  any  court. 

To  act  as  agent  for  any  fire  insurance  company  or 
companies. 

To  buy,  own,  hold,  and  sell  shares,  bonds,  and  de- 
bentures of  any  government,  state,  corporation,  school 
district,  county,  city  or  any  other  body  or  authority. 

To  loan  money  and  to  accept  as  security  therefor  and 
all  kinds  of  personal  property  and  mortgages  upon  real 
or  personal  property  or  both. 

To  acquire  the  goodwill,  rights,  property,  and  as- 
sets of  all  kinds  of  any  person,  firm  or  corporation  deal- 
ing in  abstracts  of  title,  or  owning  an  abstract  of  title 
plant,  and  to  acquire  any  and  all  abstract  books,  files, 
records  and  all  property  and  matters  pertaining  thereto. 

To  purchase,  take  on  lease  or  in  exchange,  hire  or 
otherwise  acquire  any  real  or  personal  property  and  any 
rights  or  privileges  which  the  company  may  deem  nec- 
essary or  convenient  for  the  purposes  of  its  business. 

To  conduct  its  business  and  have  one  or  more  offices 
and  unlimitedly  and  without  restriction  to  hold,  pur- 
chase, lease,  mortgage  and  convey  real  and  personal 
property  in  the  State  of  Washington,  and  in  the  sev- 
eral states  and  territories  of  the  United  States,  the  Dis- 
trict of  Columbia,  colonial  possessions  or  territorial  ac- 
quisitions of  the  United  States  and  in  foreign  countries, 
as  shall  from  time  to  time  be  found  necessary  or  con- 
venient for  the  purposes  of  the  business  of  this  com- 
pany. 
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To  execute  contracts  with  any  person,  firm,  cor- 
poration, city,  county,  township,  school  district,  or  any 
state  or  territory  or  colony  thereof  or  of  any  foreign 
government,  to  receive,  accept,  hold,  and  deliver  money, 
papers,  and  documents  in  escrow  or  in  trust. 

To  carry  on  the  business  of  buying,  selling,  negotiat- 
ing, issuing  and  registering  bonds,  discounting  and  ne- 
gotiating promissory  notes,  drafts,  bills  of  exchange  and 
other  evidences  of  debt,  receiving  deposits  of  money, 
buying  and  selling  exchange,  coin  and  bullion;  to  main- 
tain and  let  safe  deposit  vaults,  to  insure  persons  having 
any  interest  in  real  estate,  either  as  owner,  lessee,  mort- 
gagee, judgment  creditor  or  otherwise,  against  loss  by 
reason  of  defects  of  title,  or  because  of  liens  or  encum- 
brances charging  the  same. 

To  purchase,  lease,  exchange,  hire  or  otherwise  ac- 
quire any  and  all  rights,  privileges,  premises,  or  fran- 
chises suitable  or  convenient  for  any  of  the  said  pur- 
poses or  objects. 

To  do  any  or  all  of  the  things  in  this  certificate  and 
in  these  Articles  of  Incorporation  set  forth  as  objects, 
purposes,  or  otherwise,  to  the  same  extent  and  as  fully 
as  natural  persons  might  or  could  do. 

It  is  the  intention  that  the  objects  specified  and 
clauses  contained  in  this  paragraph  shall,  except  where 
otherwise  expressed  in  said  paragraph,  be  nowise  limited 
or  restrained  by  reference  to  or  inference  from  the  terms 
of  any  other  clause  of  this  or  any  other  paragraph  in  this 
charter,  but  that  the  objects  specified  in  each  of  the 
clauses  of  this  paragraph  shall  be  regarded  as  indepen- 
dent. 
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This  corporation  shall  have  all  the  powers  set  forth, 
enumerated,  and  contemplated  by  the  laws  of  the  State 
of  Washington. 

III. 
The  time  of  the  existence  of  this  corporation  shall 
be  fifty  years  from  and  after  the  date  of  its  incorpora- 
tion. 

IV. 

The  number  of  trustees  who  shall  manage  the  busi- 
ness, affairs  and  concerns  of  this  corporation  shall  be 
three,  and  the  names  and  residence  of  those  who  shall 
serve  as  trustees  until  the  first  Monday  of  July,  1902, 
are: 

William  E.  Bliven,  residence  Tacoma,  Wash. 

Herbert  H.  Gove,  residence  Tacoma,  Wash. 

Horace  Fogg,  residence  Tacoma,  Wash. 

In  witness  whereof  we,  the  undersigned  citizens  of 
the  United  States  and  of  the  State  of  Washington  and 
residents  of  the  City  of  Tacoma  in  said  state,  have  and 
do  hereby  execute  this  certificate  and  these  Articles  of 
Incorporation  in  triplicate  this  24th  day  of  February 

A.  D.  1902.  ^-   J,    BMYen  (seal) 

Herbert  H.  Gove  (seal) 

Horace  Fogg  (seal) 

(Acknowledgment  in  common  form) 

Defendants'  Exhibit  B. 

Letter  and  agreement  of  A.  D.  Willoughby  and  O. 
M.  Smith  to  the  Title  Insurance  and  Investment  Com- 
pany of  Tacoma,  dated  December  2nd,  1911,  attached 
to  the  answer  of  defendant  Commonwealth  Title  Trust 
Company  as  Exhibit  2,  and  printed  in  full  in  this  record 
at  page  57. 
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Defendants'  Exhibit  C. 

Letter  from  defendant  Horace  Fogg  to  A.  D.  Wil- 
loughby  at  Portland,  Ore.,  as  follows: 

Tacoma  Wash.  March  3rd  1915. 
Mr.  A.  D.  Willoughby, 
Portland,  Ore. 

Dear  sir: — 

Referring  to  your  letter  of  the  1st.  you  told  me  in 
Portland  that  you  and  Mr.  Smith  would  come  here  about 
the  1st.  of  March  with  some  kind  of  proposition  whereby 
the  plant  could  be  traded  at  least  the  Commonwealth 
would  be  released.  If  you  could  see  your  way  clear  to 
accept  the  office  lot  in  exchange  for  the  notes  and  inter- 
est due  up  to  1921  you  would  have  a  property  upon 
which  you  could  have  at  once  raise  probably  ten  thousand 
dollars  if  necessary  and  would  be  much  better  security 
for  the  bank. 

The  first  of  last  week  I  turned  the  entire  matter  over 
to  Major  Bates  to  give  his  opinion  upon  the  legality  of 
the  agreement,  but  he  was  called  to  San  Francisco  and 
until  his  return  on  Saturday  or  Sunday  of  this  week  I 
am  unable  to  state  what  our  position  will  be  in  the  mat- 
ter. Yours  very  truly 

Horace  Fogg. 

Defendants'  Exhibit  D. 

Original  mortgage  given  by  the  Title  Insurance  and 
Investment  Company  of  Tacoma  to  the  Title  Insurance 
and  Investment  Company  of  Washington,  bearing  date 
of  December  7th  1909,  attached  to  the  answer  of  the 
defendant  Commonwealth  Title  Trust  Company  as  Ex- 
hibit 1,  and  printed  in  full  in  this  record  at  pages  50-57. 
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The  testimony  then  closed  and  further  proceedings 
were  postponed  until  August  7th,  1916,  when  both  sides 
submitted  briefs  and  the  case  was  argued.  On  Sept.  28, 
1916,  the  court  rendered  its  opinion  in  writing  as  fol- 
lows : 

OPINION  OF  THE  COURT. 

This  is  an  action  brought  by  the  Lumbermen's  Trust 
Company,  an  Oregon  corporation,  against  Title  Insur- 
ance &  Investment  Company  of  Tacoma,  a  Washington 
corporation  (hereinafter  called  T.  I.  &  I.  Company  of 
Tacoma),  Commonwealth  Title  Trust  Company,  a 
Washington  corporation,  (hereinafter  called  Common- 
wealth Company),  Horace  Fogg,  Franklin  Fogg,  Fred 
S.  Fogg  and  Herbert  H.  Gove,  the  object  of  which  is 
to  recover  judgment  against  T.  I.  &  I.  Company  of  Ta- 
coma for  Eighty  Thousand  Dollars  and  interest,  and 
for  a  decree  of  foreclosure  and  sale  of  the  property 
l)ledged  and  mortgaged  to  secure  said  indebtedness. 

Second:  For  a  judgment  against  the  defendant 
Commonwealth  Company  on  an  instrument  of  guaranty, 
and  for  a  decree  of  foreclosure  of  a  mortgage  given  to 
secure  said  guaranty,  and  a  prayer  for  alternative  relief 
that  if  for  any  reason  the  agreements  and  undertakings 
of  the  Commonwealth  Company  be  found  by  the  court 
to  be  not  valid,  then  the  plaintiff  have  judgment  against 
the  defendants  Foggs  and  Gove  for  such  sum  as  may  be 
found  by  the  court  to  be  due  upon  the  guaranty  of  the 
Commonwealth  Company,  and  also  for  costs  and  dis- 
bursements, including  an  attorney  fee  of  Ten  Thousand 
Dollars. 
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The  defendants  Commonwealth  Company  and  T.  I. 
&  I.  Company  of  Tacoma  filed  separate  answers  and  by 
stipulation  the  answer  of  the  Commonwealth  Company 
is  to  be  taken  and  considered  as  the  answer  of  the  indi- 
vidual defenda'nts  Foggs  and  Gove.  The  defendants  by 
these  answers  admit  the  execution  of  the  pledge  by  the 
T.  I.  &  I.  Company  of  Tacoma  of  its  property,  the  guar- 
anty and  mortgage  of  the  Commonwealth  Company, 
and  the  guaranty  of  the  Foggs  and  Gove,  but  deny  that 
there  was  any  valid  consideration  for  the  execution  of 
either  or  any  of  them. 

Defendants  as  affirmative  defenses  to  the  complaint 
alleged : 

(a)  That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  valid  cause  of  action  in  equity 
against  the  defendants,  or  either  of  them,  nor  are  the 
facts  stated  therein  sufficient  to  entitle  plaintiff  to  any 
reUef  against  the  defendants,  or  either  of  them. 

(b)  That  all  of  said  instruments  and  agreements  set 
forth  in  the  complaint  were,  and  are,  illegal  and  void, 
and  of  no  force  and  effect,  for  the  reason  that  the  sole 
and  only  consideration  for  the  executing  of  the  same  was 
for  the  purpose  of  removing  and  restraining  rivalry  and 
competition  in  the  abstract  business  in  Pierce  County, 
Washington,  and  were  in  restraint  of  trade  and  compe- 
tition, and  were  for  the  purpose  of  giving  the  defendant 
Commonwealth  Company  a  monopoly  of  said  business. 

(c)  That  the  Commonwealth  Company  was,  and  is 
engaged  solely  in  the  business  of  making  and  selling  ab- 
stracts of  title  to  lands  in  Pierce  County,  and  maintain- 
ing an  abstract  plant  at  Tacoma  in  said  County  and 
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State.  That  it  was  not  authorized  by  its  articles  of  in- 
corporation, nor  was  it  engaged  in  the  business  of  be- 
coming surety  or  guarantor  for  any  person,  firm  or  cor- 
poration for  the  contracts,  undertakings  or  obhgations 
or  third  parties.  That  the  guaranty  and  mortgage  or  the 
Commonwealth  Company  and  that  of  the  Foggs  and 
Gove  were  made  and  executed  wholly  without  consider- 
ation, and  said  Commonwealth  Company  neither  directly 
or  indirectly  received  any  consideration,  or  money,  or 
property  or  labor,  or  thing  of  value  therefor,  or  in  con- 
nection therewith,  nor  were  its  assets  in  any  way  in- 
creased thereby. 

The  cause  was  fii-st  called  up  by  the  attorney  for  the 
plaintiff  asking  the  fixing  of  a  trial  date.  I  advised  the 
plaintiff's  attorney  that  I  was  a  lien  creditor  of  one  of 
the  individual  defendants  and  therefore  considered  my- 
self disqualified  to  try  the  cause  as  it  might  result  in 
the  obtaining  of  a  judgment  against  such  defendant 
which  would  constitute  a  lien  on  the  same  property  upon 
which  I  held  a  lien.  Shortly  thereafter,  and  prior  to  the 
securing  of  another  judge  to  try  the  cause,  such  individ- 
ual defendant  paid  the  claim  held  by  me,  whereupon  I 
advised  the  attorney  for  the  plaintiff  of  the  fact  of  the 
settlement  of  such  claim,  when  he  again  called  the  cause 
up  for  the  fixing  of  a  trial  date,  when  I  advised  him 
that  I  considered  my  disqualification  removed  by  the 
payment  of  the  debt  due  me,  but  if  he  was  of  the  opinion 
that  the  claim  having  been  paid  during  the  pendency  of 
the  action  affected  my  eligibility,  that  he  should  file  an 
affidavit  disqualifying  me.  This  he  declined  to  do,  but 
asked  to  have  the  case  set  down  for  trial  before  me. 
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This  cause  was  tried  by  the  court  upon  stipulation  as 
to  the  facts. 

T.  I.  &  I.  Company,  of  Washington,  a  corporation, 
of  which  A.  D.  Willoughby  and  O.  M.  Smith  and  wife 
were  the  sole  and  only  stockholders;  Commonwealth 
Company,  of  which  the  Foggs  and  Gove,  and  executors 
of  the  estate  of  Charles  S.  Fogg,  deceased,  were  the  sole 
and  only  stockholders,  and  Wilson  Title  &  Abstract 
Company,  a  corporation,  (hereinafter  designated  as  the 
Wilson  Company),  in  which  R.  C.  Wilson  was  substan- 
tially the  sole  stockliolder,  each  maintained,  owned  and 
operated  in  the  City  of  Tacoma,  an  abstract  business, 
used,  and  intended  to  be  used,  for  furnishing  abstracts 
of  title  of  property  within  Pierce  County,  Washington. 

That  during  all  of  said  time  the  said  companies  had 
carried  on  business  in  active  and  actual  competition  with 
each  other,  and  for  many  years  prior  to  said  date  said 
companies  owned  and  controlled  the  only  abstract  plants 
in  said  County,  and  transacted  all  of  the  abstract  busi- 
ness therein. 

That  the  competition  between  said  companies  was 
very  keen,  and  they  were  cutting  prices. 

That  for  some  days  prior  to  December  6th,  1909,  the 
Foggs,  Willoughby  and  Smith  had  been  negotiating  the 
sale  of  the  abstract  plant  of  the  T.  I.  &  I.  Company  of 
Washington  to  a  corporation  to  be  formed. 

That  during  said  negotiations,  and  on  the  6th  of  De- 
cember, 1909,  the  Wilson  Company  executed  and  deliv- 
ered to  Willoughby,  then  in  the  actual  management  of 
the  T.  I.  &  I.  Company  of  Washington,  and  Franklin 
Fogg,  then  in  the  management  of  the  Commonwealth 
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Company,  a  lease  and  option  to  purchase  the  entire  plant 
and  business  of  the  Wilson  Company. 

That  on  the  7th  day  of  December,  1909,  the  said 
Willoughby  by  written  assignment  transferred  to  said 
Franklin  Fogg  his  interest  in  said  lease  and  option  to 
purchase,  a  copy  of  which  is  attached  to  said  lease  and 
option.  That  by  said  lease  it  was  provided  among  other 
things  that  said  abstract  plant  should  remain  in  the  ex- 
clusive possession  of  the  Wilson  Company,  but  should 
not  be  operated,  and  in  Paragraph  V.  it  was  further 
provided  that  said  Wilson  Company  and  its  officers 
should  not  during  the  life  of  said  lease  start,  or  be  inter- 
ested in  any  other  abstract  plant  in  Pierce  County, 
Washington. 

That  on  the  7th  day  of  December,  1909,  the  same 
day  that  Willoughby  assigned  his  interest  in  the  Wilson 
lease  to  Fogg,  the  T.  I.  &  I.  Company  of  Tacoma  was 
organized,  with  a  capital  stock  of  $.5,000.00  and  pur- 
chased from  the  T.  I.  &  I.  Company  of  Washington  its 
abstract  plant  and  business  for  the  sum  of  One  Hundred 
Thousand  Dollars,  payable  Ten  Thousand  Dollars  in 
cash,  balance  of  Ninety  Thousand  Dollars  secured  by  a 
mortgage  upon  the  plant.  Part  control  in  the  new  com- 
pany was  preserved  in  the  seller  and  the  mortgage  given 
provided  that  the  mortgagor  would  use  its  best  efforts 
to  enlarge  and  build  up  the  business.  The  original  stock- 
holders of  said  T.  I.  &  I.  Company  of  Tacoma  were 
said  Willoughby,  one  A.  F.  Albertson  and  F.  A.  Rice — 
Willoughby  subscribing  for  forty-eight  shares,  and"  the 
other  two  for  one  share  each,  being  the  whole  of  the 
capital  stock — two  of  the  Foggs  indemnified  him  for  his 
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subscription  for  such  shares.  That  on  said  day  the  said 
Willoughby  assigned  his  stock  in  blank  and  delivered  it 
to  Fred  S.  Fogg,  and  afterwards  on  the  30th  day  of  De- 
cember, 1909,  the  stock  certificates  in  said  T.  I.  &  I. 
Compan^^  of  Tacoma  were  surrendered  and  the  same 
were  duly  issued  to  the  Foggs  and  Gove  for  all  of  the 
capital  stock  of  said  company,  the  par  value  of  which 
said  stock  was  duly  paid  by  said  stockholders  to  the  T. 
I.  &  I.  Company  of  Tacoma. 

The  result  of  these  transactions  was  to  leave  the  en- 
tire abstract  business  in  Pierce  County  in  the  hands  of 
the  T.  I.  &  I.  Company  of  Tacoma,  and  the  Common- 
wealth Company,  in  which  two  companies  the  stockhold- 
ers were  substantially  the  same. 

The  said  mortgage  and  notes  of  Ninety  Thousand 
Dollars  executed  by  the  T.  I.  &  I.  Company  of  Tacoma 
to  the  T.  I.  &  I.  Company  of  Washington  for  the  part 
purchase  of  the  said  abstract  plant  of  the  latter  company 
were  assis^ned  to  the  Traders  Trust  Company  of  Ore- 
gon, an  Oregon  corporation,  and  that  at  all  times  men- 
tioned in  the  complaint  and  answer  the  said  Willoughby 
and  Smith  and  wife  were  the  officers  and  sole  stockhold- 
ers of  the  said  Traders  Trust  Company  of  Oregon. 

The  T.  T.  &  I.  Company  of  Tacoma  paid  to  the  T.  I. 
&  I.  Company  of  Washington  the  semi-annual  interest 
on  its  mortgaore,  due  June  7th,  1910,  amounting  to 
$3,150.00,  and  a  like  amount  on  December  7th,  1910, 
and  also  paid  the  installment  of  principal  of  Ten  Thou- 
sand Dollars,  due  December  7th,  1910.  It  also  paid 
$2,800.00,  the  interest  due  June  7th,  1911.  Said  pay- 
ments amounting  in  all  to  $29,100.00,  and  on  the  7th 
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day  of  December,  1911,  there  would  become  due  an  in- 
terest payment  of  $2,800.00,  and  an  installment  of  prin- 
cipal of  $5,000.00. 

During  the  summer  of  1911  correspondence  took 
place  between  Horace  Fogg,  a  stockholder  in  both  the 
Commonwealth  Company  and  the  T.  I.  &  I.  Company 
of  Tacoma,  and  Willoughby,  looking  towards  an  ad- 
justment of  this  mortgage  indebtedness. 

It  is  clearly  shown  from  these  letters  and  the  other 
evidence  that  the  T.  I.  &  I.  Company  of  Tacoma  could 
not  make  this  payment  of  interest  and  principal  about  to 
become  due,  and  that  some  adjustment  would  have  to 
be  made,  or  the  mortgage  would  be  foreclosed  and  the 
plant  taken  back  by  the  Willoughby  and  Smith  inter- 
ests, or  sold  under  foreclosure  sale  to  some  third  party 
and  operated  as  a  competing  plant. 

On  said  December  2nd,  1911,  said  Traders  Trust 
Company  of  Oregon,  beingr  then  the  owner  and  holder 
of  said  notes  and  chattel  mortgage,  dated  December  7th, 
1909,  executed  by  said  T.  T.  &  T.  Company  of  Tacoma, 
and  said  last  named  company,  executed  and  delivered 
to  each  other  the  pledge  agreement,  dated  December 
2nd,  1911,  now^  sought  to  be  foreclosed,  and  also  the 
thirty-two  notes,  to  secure  which  the  same  was  given, 
all  dated  December  2nd.  1911,  for  the  principal  sum  of 
J^2. 500.00  each,  making  an  asfgregate  sum  of  Flighty 
Thousand  Dollars,  the  same  being-  payable  one  note  each 
year  on  and  after  December  7th,  1915,  with  interest 
thereon  at  the  rate  of  5^  per  annum,  payable  semi-an- 
nually. 
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At  the  same  time,  on  said  December  2nd,  1911,  and 
as  a  part  of  the  same  transaction,  said  Traders  Trust 
Company  cancelled  and  delivered  up  to  the  T.  I.  &  I. 
Compam^  of  Tacoma,  the  notes  dated  December  7th, 
1909,  that  were  executed  by  said  T.  I.  &  I.  Company  of 
Tacoma  to  evidence  the  deferred  payments  of  the  origi- 
nal purchase  price  of  said  abstract  plant  from  said  T.  I. 
&  I.  Company  of  Washington.  At  the  same  time  on  said 
December  2nd,  1911,  said  Commonwealth  Company  ex- 
ecuted and  delivered  to  said  Traders  Trust  Company  of 
Oregon  its  guaranty  agreement  dated  December  2nd, 
1911,  guaranteeing  payment  of  the  first  seven  of  said 
thirty-two  notes,  and  guaranteeing  paj^ment  of  the  in- 
terest on  all  of  said  thirty-two  notes  to  and  including  the 
interest  due  December  7th,  1921,  and  also  executed  and 
delivered  its  real  estate  mortgage  to  secure  said  guaranty 
agreement,  and  also  a  certified  copy  of  the  resolution  of 
the  stockholders  and  trustees  of  said  Commonwealth 
Company,  dated  December  2nd,  1911,  authorizing  the 
same. 

The  undersigned,  Fred  S.  Fogg,  Herbert  H.  Gove, 
Horace  Fogg,  and  Franklin  Fogg,  in  consideration  of 
the  acceptance  of  the  foregoing  guaranty  and  agreement 
by  the  said  Traders  Trust  Company  of  Oregon,  and 
for  other  valuable  considerations,  Ho  hereby  agree  and 
guarantee  to  and  with  the  Traders  Trust  Company  of 
Oregon,  that  the  foregoing  guaranty  and  each  and  every 
part  thereof,  is  based  upon  a  valuable  consideration,  suf- 
ficient in  law  to  bind  the  Commonwealth  Title  Trust 
Company,  and  that  the  same  is  a  valid  and  subsisting  ob- 
ligation of  said  Company.    This  guaranty  by  these  in- 
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dividual  defendants  appears  to  have  been  given  because 
of  a  question  having  arisen  as  to  the  binding  effect  of  the 
guaranty  and  mortgage  given  by  the  Commonwealth 
Company. 

Within  a  day  or  so  after  December,  1911,  said  Wil- 
loughby  and  Smith  prepared,  signed,  and  delivered  an 
agreement  not  to  enter  the  abstract  business  in  Pierce 
County,  the  agreement  being  in  the  following  words: 

"To  the  Title  Insurance  &  Investment  Company  of  Ta- 
coma,  Washington, 

Gentlemen : 

In  consideration  of  the  agreements  which  have  been 
this  day  made  between  you,  the  Title  Insurance  and  In- 
vestment Comr)any  of  Washington,  the  Commonwealth 
Title  Trust  Company  and  the  Traders  Trust  Company 
of  Oregon,  we  the  undersisrned  individuals,  who  are  the 
principal  stockholders  o^  the  Title  Insurance  and  In- 
vestment Company  of  Washinoion.  and  also  of  the 
Traders  Trust  Company  of  Oregon,  do  hereby  cove- 
nant and  asfree  that  as  long  as  the  agreements  on  your 
part  and  on  the  part  of  the  Commonwealth  Title  Trust 
Company  and  on  the  part  of  Fred  S.  Fogg,  Horace 
Fogg,  Franklin  Fogsr  and  Herbert  H.  Oove,  are  kept 
and  performed,  we  will  not,  nor  will  either  of  us,  di- 
rectly or  indirectly,  as  individuals,  or  through  the  me- 
dium of  any  corporation,  transact  an  abstract  business 
or  a  title  insurance  business  in  Pierce  Coimty,  State  of 
Washington. 

IN  WITNESS  WHEREOF,  We  have  hereunto 
set  our  hand  this  2nd  day  of  December,  A.  D.  1911. 

A.  D.  Willoughby, 
O.  M.  Smith." 
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Although  it  is  disputed  that  this  was  a  part  of  the 
other  transactions  of  December  2nd,  1911,  the  prepon- 
derance of  the  evidence  shows  that  it  was,  and  so  under- 
stood. The  very  fact  that  the  agreement  was  given  the 
same  date,  to  my  mind,  shows  this.  The  Commonwealth 
Company  never  received  any  money  or  propertj^  or  la- 
bor on  account  of  its  execution  of  said  guaranty  agree- 
ment and  real  estate  mortgage.  The  only  benefits  de- 
rived by  it  from  the  agreement  being  the  extinction  of 
competition  that  had  previously  existed — from  the  op- 
erating of  the  abstract  plant  by  the  T.  I.  &  I.  Company 
of  Tacoma  and  the  elimination  of  the  risk,  upon  the  col- 
lapse of  the  latter  Company,  of  its  plant  coming  into 
the  possession  of  hostile  interests  to  be  operated  in  ac- 
tual competition  to  the  Commonwealth  Company. 

That  immediately  after  said  December  2nd,  1911, 
said  abstract  plant  was  shipped  to  Portland,  Oregon, 
and  placed  in  a  vault,  one  of  the  keys  of  which  was  held 
by  Traders  Trust  Company,  and  the  other  by  a  repre- 
sentative of  that  Company  and  the  T.  I.  &  I.  Company 
of  Tacoma,  and  has  remained  there  ever  since,  all  as  pro- 
vided in  said  agreements  of  December  2nd,  1911. 

That  at  the  time  of  the  making  and  execution  of  said 
agreement  of  December  2nd,  1911,  all  of  the  abstract 
business  in  Pierce  County  was  being  transacted  by  the 
Commonwealth  Company  and  the  T.  I.  &  I.  Company 
of  Tacoma,  except  about  10%.  Far  the  major  portion 
of  the  business  transacted  by  the  two  companies  being 
transacted  by  the  Commonwealth  Company — the  10% 
mentioned  being  transacted  by  a  new  company  entering 
the  field  between  1909  and  1911.    At  the  time  of  trial 
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the  evidence  showed  that  the  percentage  of  business 
transacted  by  this  new  company  had  materially  in- 
creased. 

In  compliance  with  its  said  guaranty  agreement, 
dated  December  2nd,  1911,  said  Commonwealth  Com- 
pany duly  paid  the  interest  that  became  due  on  said  thir- 
ty-two notes  on  June  7th,  1912,  amounting  to  $2,000.00, 
and  also  the  interest  that  became  due  on  December  7th, 
1912,  amounting  to  $2,000.00,  and  also  the  interest  that 
became  due  on  June  7th,  1913,  amounting  to  $2,000.00, 
and  the  interest  that  became  due  on  June  7th,  1914, 
amounting  to  $2,000.00  making  a  total  sum  of  $10,- 
000.00  paid  by  it  pursuant  to  its  said  guaranty  agree- 
ment dated  December  2nd,  1911. 

The  abstract  business  in  Pierce  County  continued  to 
slump  after  December  2nd,  1911,  and  the  Common- 
wealth Company  found  before  December,  1914,  that  it 
could  not  continue  to  carry  on  said  guaranty  agreement, 
without  great  loss  to  itself,  as  on  said  date  not  only  an  in- 
terest payment  of  $2,000.00  was  coming  due,  but  also 
the  principal  on  the  first  of  said  thirty-two  notes, 
amounting  to  $2,500.00  additional.  An  effort  was  made 
to  readjust  matters  between  the  defendants  and  com- 
plainants, but  without  success.  This  suit  was  begun 
upon  the  failure  of  such  a  negotiation. 

Frank  H.  Kelley  of  Tacoma  Washington 
John  H.  Hall  of  Portland,  Ore. 
Robert  M.  Davis  of  Tacoma,  Washington, 
Attorneys  for  Plaintiff. 

Bates,  Peer  &  Peterson,  of  Tacoma  Washington 
Attorneys  for  Defendants. 
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CUSHMAN,  District  Judge.  (After  stating 
facts  as  above).  This  general  statement  is  deemed  suf- 
ficient. Only  enough  will  be  added  to  apply  the  con- 
clusions reached  in  order  to  avoid  the  saying  of  more 
than  is  necessary,  and  thereby  to  escape  dictum.  The 
first  defense  to  be  considered  will  be  that  of  the  Com- 
monwealth Company.  It  avers  that  its  guaranty  and 
mortgage  securing  the  payment  of  a  certain  part  of  the 
principal  of  the  debt  of  the  T.  I.  &  I.  Company  of  Ta- 
coma,  and  the  payment  of  all  the  interest  on  that  debt 
up  to  1921,  were  in  violation  of  the  Constitution  of  the 
State  of  Washington,  and  therefore  void.  The  Consti- 
tution of  the  State  of  Washington  provides : 

"Limitations  upon  issuance  of  stock. — Corporations 
shall  not  issue  stock  except  to  bona  fide  subscribers 
therefor,  or  their  assignees ;  nor  shall  any  corporation  is- 
sue any  bond  or  other  obligation  for  the  payment  of 
money,  except  for  money  or  property  received  or  labor 
done.  The  stock  of  corporations  shall  not  be  increased, 
except  in  pursuance  of  a  general  law,  nor  shall  any  law 
authorize  the  increase  of  stock,  without  the  consent  of 
the  person  or  persons  holding  the  larger  amount  in  value 
of  the  stock,  nor  without  due  notice  of  the  proposed  in- 
crease having  been  previously  given  in  such  manner  as 
may  be  prescribed  by  law.  All  fictitious  increase  of 
stock  or  indebtedness  shall  be  void." 

As  no  money  or  property  were  received  by  the  Com- 
monwealth Company,  nor  labor  done  on  its  account,  it 
is  considered  obvious  that  its  guaranty  and  mortgage  se- 
curing the  debt  of  the  T.  I.  &  I.  Company,  were  given 
in  violation  of  the  foregoing  provision.  They  are  there- 
fore both  void  as  in  violation  of  a  law  rather  than  ultra 
vires  for  mere  want  of  power.    10  Cyc.  116. 
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Plaintiff  contends  that  under  the  ejiosdem  generis 
rule  the  words  "or  other  obligations  for  payment  of 
money,"  following  in  the  section  of  word  "bond,"  should 
be  held  to  mean  a  bond-like  obligation  only.  If  it  be 
assumed  that  the  guaranty  and  mortgage  are  not  bond- 
like obligations,  yet,  in  view  of  the  plainly  apparent  pur- 
pose of  the  provision  to  protect  the  creditors  and  stock- 
holders of  the  corporation  by  forbidding  its  issuance  of 
promises  to  pay  money  unless  it  receive  on  account  there- 
of, money,  property  or  labor,  no  necessity  appears  for 
invoking  the  rule  of  ejusdem  generis  as  an  aid  to  inter- 
pret this  provision.  Kemmerer  vs.  St.  Louis  Blast  Fur- 
nace Company  et  al.,  212  Fed.  63;  In  re  Progressive 
Wall  Paper  Corp.,  229  Fed.  489;  Farmers'  Loan  & 
Trust  Co.  vs.  San  Diego  St.  Car  Co.,  45  Fed.  518,  528; 
United  States  vs.  Mescall,  215  U.  S.  26;  91  N.  E.  242; 
The  State  of  Washington  vs.  Sam  Plastino,  67  Wash. 
374,  375.  It  was  the  substance  of  the  baseless  promise 
to  pay  that  was  aimed  at,  and  not  merely  its  form.  Es- 
pecially should  this  be  the  rule  in  interpreting  constitu- 
tional provisions  which  are  always  to  be  construed  broad- 
ly. If  this  provision  does  not  forbid  a  guaranty  and 
mortgage,  given  to  secure  the  debt  of  another,  then  it 
was  needless  to  forbid  the  issuance  of  bonds,  for  an  easy 
way  was  left  open  to  avoid  the  prohibition. 

The  use  of  the  word  "issue"  in  the  section,  whereby  it 
is  made  to  read  "nor  shall  any  corporation  issue  any 
bond  or  other  obligation  for  the  payment  of  money," 
etc.,  may  show  that  a  formal  written  obligation  was  con- 
templated, and  that  the  ordinary  daily  dealings  of  the 
corporation  in  carrying  on  its  business  was  not  aimed  at. 
No  other  limitation  is  apparent  in  this  regard. 
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The  fact  that  the  stockholders  of  the  T.  I.  &  I.  Com- 
pany of  Tacoma,  and  the  Commonwealth  Company, 
though  not  entirely  identical,  yet  were  practically  con- 
trolled by  the  same  interests,  has  been  considered.  Doubt- 
less the  Court  would,  under  certain  circumstances,  look 
through  the  cloak  of  one  corporation  to  the  body  of  an- 
other to  prevent  the  consummation  of  a  fraudulent  en- 
terprise, but  this  is  not  such  a  case.  Mr.  Willoughby, 
the  manager  of  the  T.  I.  &  I.  Company  of  Washington, 
himself  helped  to  organize  the  T.  I.  &  I.  Company  of 
Tacoma,  which  was  to,  and  did,  immediately  take  over 
the  property  in  question.  He  subscribed  for  48  of  its 
50  shares  of  capital  stock.  While  it  was  to  take  over 
properties  valued  at  $100,000.00,  its  capital  stock  was 
placed  at  $5,000.00,  showing  a  purpose  to  minimize  the 
liability  on  the  part  of  those  responsible  for  the  corpora- 
tion. Whether  the  T.  I.  &  I.  Company  of  Tacoma  was 
created  in  order  that  the  good  will  and  advantage  of  a 
going  concern  might  be  continued  to  better  the  security 
which  the  selling  company  held  upon  the  plant  and  busi- 
ness, or  whether  it  was  created  to  help  to  deceive  the 
public  in  the  idea  that  there  was  real  competition  in  the 
abstract  business,  when  there  was  none,  or  whether  it 
was  created  for  both  these  purposes,  which  latter  seems 
the  more  plausible  under  the  evidence,  no  assistance  is 
afforded  the  plaintiff  in  its  contention,  for  thereby  the 
real  plaintiffs  helped  to  create  this  new  corporation, 
whatever  its  purpose,  and  equity  is  not  called  upon  to 
strip  from  the  body  of  the  Commonwealth  Company  the 
cloak  in  which  it  is  alleged  to  be  hidden,  for  the  advan- 
tage of  those  who  fashioned  the  cloak  suitable  to,  and 
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probably  in  part  intended  for,  that  purpose.  The  fact 
that  Willoughby  was  indemnified  by  the  Foggs  for  his 
subscription  to  the  capital  stock  of  the  T.  I.  &  I.  Com- 
pany of  Tacoma,  shows  that  he  was  acting  for  and  with 
them.  Having  knowingly  elected  to  deal  in  this  man- 
ner, equity  is  not  now  called  upon  to  reform  the  trans- 
action more  to  their  present  liking.  The  Foggs  and 
Gove  executed  a  guaranty  of  the  guaranty  of  the  Com- 
monwealth Company  in  the  following  language : 

"The  undersigned,  Horace  Fogg,  Franklin  Fogg, 
Fred  S.  Fogg  and  Herbert  H.  Gove,  in  consideration 
of  the  acceptance  of  the  foregoing  guaranty  and  agree- 
ments by  the  said  Traders  Trust  Company  of  Oregon, 
and  other  valuable  considerations  do  hereby  agree  and 
guaranty  to  and  with  the  said  Traders  Trust  Company 
that  the  foregoing  guaranty  and  each  and  every  part 
thereof,  is  based  upon  a  valuable  consideration  suffi- 
cient in  law  to  bind  the  Commonwealth  Company,  and 
that  the  same  is  a  valid  and  subsisting  obligation  of  said 
Company." 

Having  held  that  the  guaranty  of  the  Commonwealth 
Company  was  invalid  as  a  direct  violation  of  the  consti- 
tutional prohibition  of  the  State,  above  set  forth  (Arti- 
cle XI,  Sec.  6),  and  not  merely  ultra  vires,  it  fol- 
lows that  the  guarantee  of  these  individuals,  in  contra- 
vention of  its  public  policy,  is  also  invalid.  Such  a  pro- 
hibition cannot  be  waived.  Jorguson  vs.  Apex  Gold 
Mines  Company,  74  Wash.  243;  Smith  vs.  Alabama 
Fruit  Growers  &  Wine  Association,  26  So.  232;  Ram- 
sey's Estate  vs.  Whitebeck,  56  N.  E.  322;  Shane  vs. 
Brandt,  82  Alt.  551;  32  Cyc.  29;  McMullan  vs.  Hoff- 
man, 174  U.  S.  639;  Cory  vs.  Griff  en,  63  N.  E.  420. 
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The  defense  of  the  T.  I.  &  I.  Company  of  Tacoma 
that  the  suit  is  premature,  in  so  far  as  it  seeks  to  fore- 
close upon  the  pledged  property  is  concerned,  is  based 
upon  the  following  language  of  the  instrument  of 
pledge : 

"Time  shall  be  and  is  of  the  essence  of  this  agree- 
ment and  in  event  of  the  failure  of  the  first  party  to  pay 
any  of  said  notes  at  the  time  specified  in  said  notes,  or 
to  pay  any  taxes  which  the  first  party  agrees  to  pay, 
and  after  the  continuance  of  such  default  for  the  period 
of  one  (1)  year,  then  the  whole  of  said  notes  shall,  at  the 
option  of  the  second  party,  forthwith  and  without  no- 
tice, mature,  and  the  second  party  shall  be  entitled  forth- 
with to  foreclose  said  pledge.  Defaulted  interest  shall 
bear  interest  at  five  (5%)  per  cent  per  annum  from  the 
default  until  paid. 

"PROVIDED,  that  nothing  in  this  paragraph  or 
in  this  agreement  shall  be  construed  to  prevent  the  sec- 
ond party,  at  its  option,  from  suing  upon  any  unpaid 
installment  of  principal  and  interest,  without  waiting 
for  the  expiration  of  one  ( 1 )  year  from  the  date  of  de- 
fault, provided  ninety  (90)  days'  notice  of  such  default 
shall  have  first  been  given  in  writing  to  the  first  party 
or  its  assigns." 

The  first  of  the  notes  secured  by  the  pledge  did  not 
fall  due  until  December  7th,  1915.  The  failure  in  the 
payment  of  this  note  would  not  have  continued  in  effect 
for  one  year  until  the  7th  day  of  next  December.  This 
note  is  in  the  following  form; 
"$2500.00  Tacoma,  Wash.,  December  2d,  1911. 

On  or  before  Dec.  7,  1915  after  date,  without  grace, 
we  promise  to  pay  to  the  order  of  The  Traders  Trust 
Company,  of  Oregon,  Two  thousand  five  hundred  and 
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no/lOO  Dollars,  in  Gold  Coin  of  the  United  States  of 
America,  of  the  present  standard  value,  with  interest 
thereon  in  like  Gold  Coin,  at  the  rate  of  five  per  cent 
per  annum  from  date  hereof,  until  paid,  for  value  re- 
ceived. Interest  to  be  paid  semi-annually  at  Tacoma, 
and  if  not  so  paid,  the  whole  sum  of  both  principal  and 
interest  to  become  immediately  due  and  collectible,  at 
the  option  of  the  holder  of  this  note.  And  in  case  suit 
or  action  is  instituted  to  collect  this  note,  or  any  portion 
thereof  we  promise  to  agree  to  pay  in  addition  to  the 
costs  and  disbursements  provided  by  statute  a  reasonable 
sum Dollars,  in  like  Gold  Coin  for  at- 
torney's fees  in  said  suit  or  action. 
Due  Dec.  7,  1915. 

At  Tacoma,  Wash.,  at 
Pacific  Nat'l  Bank. 

The  Title  Insurance  and  Investment  Co.  of  Tacoma. 
No.  1.  By 

H.  H.  Gove       P." 

In  the  foregoing  paragraph  of  the  pledge,  if  the  lan- 
guage "any  of  said  notes  at  the  time  specified  in  said 
notes"  refers  to  the  due  date  inserted  in  each  note,  the 
suit  is,  in  this  respect,  premature.  If  the  "time  speci- 
fied" means  not  only  such  due  date  but  also  the  date  up- 
on which  the  payee  exercises  its  option  to  declare  the 
whole  amount  of  the  notes  due  upon  failure  to  pay  the 
sum  due  and  interest  upon  any  note  then  another  ques- 
tion is  presented. 

It  is  considered  that  the  former  is  the  true  meaning, 
and  that  the  suit  is  premature  in  this  respect.  Plaintiff's 
counsel  has  contended  that  the  scrivener,  in  drawing  the 
pledge,  made  a  mistake,  saying  in  his  brief : 
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"It  is  evident,  therefore,  that  from  the  clause  in  ques- 
tion, the  scrivener  omitted  in  terms  to  provide  that  the 
right  of  action  should  accrue  for  a  failure  to  make  pay- 
ment of  the  installments  of  interest,  but  that  such  was 
the  scrivener's  mistake  and  not  the  intent  of  the  parties. 
It  is  the  rule  of  interpretation  that  where  such  a  seeming 
inconsistency  arises  the  true  intent  of  the  parties  must 
be  gathered  from  the  construction  of  all  of  the  writing 
involved  in  the  transaction." 

If  there  is  a  discrepancy  between  the  terms  of  the 
notes  and  those  of  the  pledge,  the  latter  should  control 
in  this  respect,  for  the  instrument  of  pledge  was  spe- 
cially prepared,  all  the  language  of  which  was  worked 
out  for  this  particular  situation,  while  the  notes  are  on 
printed  forms. 

The  language  used  seems  to  contemplate  a  definite 
date  to  be  ascertained  by  an  examination  of  the  face  of 
the  note,  rather  than  by  reference  to  the  extraneous  act 
of  the  payee  by  electing  to  consider  it  due  after  default. 
It  would  require  very  clear  language  to  justify  the  hold- 
ing that,  while  the  failure  to  pay  the  interest  on  one  of 
these  thirty-two  notes  would  directly  precipitate  the  ma- 
turity of  the  principal,  it  would  indirectly  cause  the  whole 
$80,000.00  to  become  due.  The  language  of  the  note 
itself  "interest  to  be  paid  semi-annually  at  Tacoma,  and 
if  not  so  paid  the  whole  sum  of  both  principal  and  inter- 
est to  become  immediately  due  and  collectible,  at  the  op- 
tion of  the  holder  of  this  note"  is  not  entirely  clear.  Does 
that  language  mean  that  the  whole  amount  shall  become 
due  on  the  date  the  option  is  exercised,  or  at  the  date  of 
failure  to  pay  to  which  the  option  shall  relate  back? 
However  much  question  there  might  be  under  the  Ian- 
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guage  of  the  notes  alone,  considering  them  in  connection 
with  the  instrument  of  pledge  the  first  meaning  above 
indicted  is  the  only  one  compatible  with  both,  for  the 
language  of  the  instrument  of  pledge  shows  that  the 
parties  intended  that  the  promisor  should  have  a  year's 
grace  after  the  principal  of  the  note  became  due,  before 
the  payee  could  elect  to  mature  all  the  notes,  but  what 
benefit  would  the  year's  grace  be  if  the  payee  did  not 
know  that  the  principal  of  the  note  had  been  matured 
by  the  payee's  election. 

The  letters  written  by  the  plaintiff  demanding  pay- 
ment of  the  past  due  interest,  which  are  many  in  num- 
ber, and  continued  until  November,  1915,  show  that,  up 
to  that  time,  no  such  election  had  been  made  by  the  payee 
to  mature  the  principal  of  any  note. 

It  therefore  follows  that,  whether  the  language  of 
the  instrument  of  the  pledge  "the  time  specified  in  said 
note"  refers  solely  to  the  due  date  inserted  in  the  note, 
or  not,  the  attempt  here  to  foreclose  the  pledge  is  pre- 
mature. 

The  foregoing  goes  only  to  the  right  to  foreclose  the 
pledge  upon  the  abstract  plant.  The  defense  of  invalid- 
ity remains  to  be  considered  as  affecting  the  notes  given 
by  the  T.  I.  &  I.  Company  of  Tacoma.  The  contention 
of  the  defense  that  the  contracts  of  1911  were  monopo- 
listic and  in  restraint  of  trade  and  competition,  affects  the 
validity  of  both  the  mortgage  or  pledge,  and  the  notes 
of  the  T.  I.  &  I,  Company  of  Tacoma,  as  well  as  of  the 
guaranty  and  mortgage  of  the  Commonwealth  Com- 
pany, and  the  guarantee  of  the  individual  stockholders 
of  the  latter.  Article  XII,  Sec.  22,  of  the  Constitution 
of  the  State  of  Washington  provides: 
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"Monopolies  and  trusts  shall  never  be  allowed  in  this 
State,  and  no  incorporated  company  *  *  *  *  in 
this  State  shall  directly  or  indirectly  combine  or  make 
any  contract  with  any  other  incorporated  company,  for- 
eign or  domestic,  through  their  stockholders  or  the  trus- 
tees or  assignees  of  such  stockholders,  or  with  any  co- 
partnership or  association  of  persons,  or  in  any  manner 
whatever  for  the  purpose  of  fixing  the  price  or  limiting 
the  production,  or  regulating  the  transportation  of  any 
product  or  commodity."     ***** 

In  so  far  as  the  prohibition  of  this  section  is  con- 
cerned it  is  self -executing,  though  legislative  action  may 
be  necessary  to  provide  penalties  for  its  enforcement,  or 
to  authorize  recovery  on  account  of  its  violation.  Man- 
son  vs.  Hunt,  82  Wash.  291.  In  this  case  it  will  not  be 
necessary  to  consider  what,  if  any,  changes  this  consti- 
tutional provision  made  in  the  common  law  as  to  monop- 
oly and  restraint  of  trade  and  competition.  The  use  of 
the  words  "any  product  or  commodity"  relieves  the  court 
from  the  consideration  of  the  question  as  to  how  neces- 
sary or  useful  a  23roduct  or  commodity  an  abstract  of  ti- 
tle is. 

It  has  been  contended  upon  the  part  of  the  plaintiff 
that  abstracts  of  title  are  not  products  or  commodities, 
but  are  rather  in  the  nature  of  personal  services.  State 
vs.  Frick  et  ah,  169  S.  W.  333. 

An  abstract  of  title  is  a  written  statement  of  the 
substance  of  those  public  records  affecting  the  title  to 
particular  real  property.  As  the  evidence  shows,  such 
an  abstract  is  the  product  of  skill  and  labor  upon  mate- 
rial made  effective  by  means  of  a  "plant."  It  is  the  writ- 
ten history  of  title  to  land.    It  may  be  preserved  indefi- 
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nitely  and  used  in  accomplishing  the  sale  and  transfer 
of  such  land.  Abstracts  in  large  cities,  down  to  the  point 
where  acreage  is  platted  into  additions,  are  often  printed 
by  the  hundreds  from  one  copy,  and  kept  in  stock.  Such 
a  one  becomes  a  commodity  of  value  to  many  persons  in 
the  community  not  interested  in  the  same  parcels  of  land. 
The  abstract  is  often  used  as  a  pledge  or  security  for 
money  borrowed.  While  it  may  be  difficult  to  define 
the  exact  meaning  of  the  word  "commodity,"  that  it  is 
a  word  of  wide  scope  is  shown  by  a  speech  of  "The  Bas- 
tard" in  "King  John."  Articles  such  as  written  abstracts 
of  title,  produced  in  the  manner  indicated,  are  clearly 
well  within  the  confines  of  the  word  "commodity."  Cen- 
tury Diet.  Vol.  2,  1132;  8  Cyc.  339. 

When  the  Commonwealth  Company  came  into  these 
transactions  the  business  of  the  T.  T.  &  I.  Company  of 
Tacoma  was  in  a  failing  condition,  the  only  consideration 
to  the  Commonwealth  Company  being  that  it  gave  it 
a  monopoly  by  excluding  both  the  T.  I.  k  T.  Company 
of  Tacoma,  and  the  T.  I.  &  T.  Company  of  Washington, 
as  well  as  Smith  and  Willoughby,  from  the  abstract  busi- 
ness in  Pierce  County.  In  so  far  as  Smith  and  Wil- 
loughby were  concerned,  they  were  not  theretofore  ex- 
pressly excluded  from  competing  with  the  Common- 
wealth Company.  If  it  be  conceded  that  the  agree- 
ments not  to  compete  were,  so  far  as  the  T.  I.  &  I.  Com- 
pany was  concerned,  incidental  to  the  sale,  it  cannot  be 
so  considered  when  regarding  them  as  transactions  with 
the  Commonwealth  Company,  becaulje  that  which  one 
company, — The  T.  I.  &  I.  Company, — got,  the  other 
company, — the  Comrhonwealth  Company, — did  not  get. 
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It  by  no  means  follows  that  because  such  an  arrange- 
ment would  be  considered  a  lawful  incident  to  the  sale  of 
a  profitable  business,  that  it  would  be  so  considered  in 
the  case  of  a  sale  of  a  business  which  all  recognized  as 
running  at  a  loss.  In  the  first  instance,  the  law,  in  its 
indulgence,  would  attribute  only  lawful  motives,  unless 
compelled  to  do  otherwise,  but  under  the  latter  circum- 
stances, reason  cannot  but  reject  the  contention.  The 
foundation  of  the  exception  to  the  rule  against  any  re- 
straint of  trade  and  commerce  is  that  the  law  never  pre- 
sumes wrong  to  be  done,  or  a  wrongful  purpose;  that 
a  wrongful  purpose,  and  an  act  to  effect  such  purpose 
are  necessary  to  defeat  a  contract  between  competent 
parties ;  that  as  long  as  acts  are  only  such  as  are  reason- 
ably necessary  to  effect  a  sale  of  property,  an  unlawful 
purpose  will  not  be  imputed,  although  the  effect  is,  in 
respect  to  competition,  injurious,  but  the  purpose  will 
be  presumed  to  be  merely  the  disposing  of  his  property 
by  the  owner,  a  right  of  the  highest  character,  not  to  be 
lightly  impeded.  But,  if  the  seller  actually  enters  into 
the  machinations  of  the  buyer,  outside  of  what  is  reason- 
ably necessary  to  the  sale  of  his  own,  and  assists  thereby 
in  the  stifling  of  competition,  or  in  forming  a  monopoly, 
a  purpose  to  injure  the  public  will  be  attributed  to  the 
seller  in  spite  of  his  right  to  sell  that  which  is  his  own. 

What  incentive  or  motive  was  there  to  buy  a  busi- 
ness that  was  running  behind,  and  lock  its  plant  up  for 
36  years,  if  it  were  not  to  eliminate  all  competition.  If 
if  cannot  be  fairly  Said  that  the  obligee's  purpose  was  to 
buy,  how,  without  a  paradox,  can  it  be  said,  when  they 
were  acting  in  full  accord,  that  the  promisor's  purpose 
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was  to  sell.  Under  the  circumstances  it  could  not  be  said 
that  the  good-will  of  the  business  of  the  T.  I.  &  I.  Com- 
pany of  Tacoma  was  preserved  and  passed  to  the  Com- 
monwealth Company,  because  there  was  no  merger  in 
any  way  of  the  business  of  the  two  companies.  They 
had  been  kept  entirely  separate  so  far  as  the  public  was 
concerned  until  this  arrangement  was  made,  when  the 
former  company  abruptly  terminated  its  activities,  and, 
so  far  as  the  good-will  of  its  business  was  concerned,  it 
was  simply  cast  adrift. 

Under  the  contract  of  1909,  possession  was  immedi- 
ately taken  of  the  plant  by  the  buyer,  subject  to  partial 
control  on  the  part  of  the  seller,  and  competition  for  the 
future  was  eliminated,  but  under  the  agreement  of  1911, 
competition  was  entirely  annihilated,  and  the  delivery 
of  possession  of  the  property  postponed  for  36  years. 
The  limited  span  of  man's  life  cannot  help  but  affect 
his  interest  and  purpose  in  all  his  actions.  The  imme- 
diate is  of  more  consequence  to  him  than  the  remote. 
Under  the  first  contract  it  might  be  plausibly  contended 
that  the  main  purpose  was  to  sell,  and  that  the  elimina- 
tion of  competition  was  incident  to  the  sale,  but  under 
the  latter  transaction  it  is  clear,  that,  the  sale  of  the  prop- 
erty, the  transfer  of  possession,  being  deferred  for  thir- 
ty-six years,  two  generations,  the  main,  well  nigh  the 
entire  purpose,  was  the  elimination  of  competition,  and 
the  transfer  of  the  property  was  merely  incidental.  Be- 
yond his  grandchildren  a  man  is  not  hardly  concerned 
for  making  provision  for  his  descendants.  It  is  contended 
that  this  was  merely  a  sale,  and  that  while  the  seller 
might  have  knowledge  of  defendant's  purpose  to  form  a 
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monopoly,  yet  it  was  in  no  sense  the  seller's  purpose, 
and  that,  if  the  seller's  act  tended  to  assist  in  the  buyer's 
purpose,  j^et  it  was  only  such  assistance  as  was  neces- 
sarily incident  to  the  making  of  the  sale  of  its  property, 
which  it  had  a  right  to  do.  This  contention  would  be 
more  plausible  were  it  not  for  the  fact  that,  simultane- 
ously with  the  sale,  Mr.  Willoughby,  manager  of  the 
T.  I.  &  I.  Company  of  Washington,  assisted  the  buyers 
in  securing  control,  by  a  five  year  lease  and  option  to 
purchase,  of  the  only  other  competing  company,  the 
Wilson  Company,  by  the  terms  of  which  the  leasor  was 
to  remain  in  possession,  that  is  its  plant  was  not  to  be  op- 
erated, that  is  for  a  monthly  rental  which  was  paid  to 
keep  it  out  of  business.  By  assisting  in  this  transaction, 
the  seller  departed  from  what  was  reasonably  necessary 
in  making  a  sale  of  its  property,  and  knowingly  assisted 
the  buyer  in  its  purpose  to  effect  a  monopoly. 

It  is  true  that  the  services  of  Willoufyhby  in  securing 
the  Wilson  lease,  was  no  part  of  the  express  considera- 
tion for  the  mortgage  of  1909.  In  this  sense  it  is  a  col- 
lateral matter,  but  in  view  of  all  the  evidence  it  is  clear 
that  it  was  all  a  part  of  one  transaction,  and  that  it  was 
well  understood  that  complete  control,  that  is  monopoly, 
of  the  abstract  business  was  to  be  acquired  by  securing 
both  the  independent  plants,  with  the  incidental  power 
to  fix  and  control  prices  and  output.  U.  S.  vs.  Addyston 
Pipe  &  Steel  Company,  85  Fed.  271. 

This  is  considered  sufficient  to  render  the  1909  con- 
tract invalid,  without  considering  the  effect  of  the  con- 
trol in  the  buying  corporation  retained  by  the  seller,  nor 
the  extent  of  the  latter's  interest  therein,  having  a  $90,- 
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000.00  mortgage  on  property  sold  for  $100,000.00  to  a 
corporation  with  a  $5,000.00  capital  stock,  upon  the  in- 
terest of  the  seller,  or  its  responsibility  for  conduct  of  the 
buying  corporation. 

It  may  be  said  that  it  was  reasonable  for  Smith  and 
Willoughby  and  the  selling  corporation  to  contract  not 
to  reenter  the  abstract  business  in  Pierce  County,  as  a 
part  of  the  sale.  If  skilled  in  their  calling  all  the  rest 
of  the  world  remained  open  to  them,  and  the  public 
would  not  be  likely  to  suffer  from  their  enforced  idle- 
ness, but  the  locking  up,  for  36  years,  of  the  valuable  ab- 
stract plant  and  the  abstract  books  of  the  T.  I.  &  I. 
Company  of  Tacoma,  whose  only  possible  use  was  in  the 
abstract  business  in  Pierce  County,  deprives  the  coun- 
try of  a  valuable  industrial  agency  in  which  the  public 
has  an  undoubted  interest.  This  qualification  is  recog- 
nized by  the  Supreme  Court  in  Oregon  Steam  Naviga- 
tion Company  vs.  Winsor,  87  U.  S.  64. 

In  case  of  bad  market  conditions  the  closing,  by 
agreement,  of  a  plant  for  a  limited  time,  that  is  such 
time  as  such  conditions  might  reasonably  be  expected  to 
continue,  might  not  be  unlawful,  but  36  years  is  far  in 
excess  of  any  such  reasonable  time.  In  Olin  vs.  Gilmore, 
25  Fed.  562,  where  the  agreed  term  was  5  years  and  the 
articles  not  to  be  manufactured  were  two  kinds  of  hinges, 
the  agreement  was  held  to  be  invalid. 

Prior  to  the  agreement  of  December,  1911,  in  July 
of  that  year,  one  of  the  Foggs  wrote  to  Willoughby  in 
part  as  follows: 

"The  abstract  business  is  now  so  poor  that  some  new 
plan  must  be  made,  as  there  is  not  enough  business  to 
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even  pay  the  running  expenses  of  the  two  plants,  and  in 
addition  to  that,  the  new  man  is  coming  into  active  com- 
petition and  must  be  headed  off  before  he  has  a  chance  to 
build  up  a  good  plant.  If  you  will  give  us  your  share  of 
help,  we  will  still  try  to  pull  the  thing  out  OK,  as  al- 
most any  revenue  derived  will  be  more  than  could  be 
had  by  fighting  him  and  each  other  too.  After  consider- 
ing a  good  many  plans,  this  one  seems  to  be  the  best. 

"That  is,  to  increase  the  capital  stock  of  our  com- 
pany to  four  hundred  thousand  dollars,  give  you  $80,000 
and  Wilson  $38,000,  preferred  stock  at  5%,  in  exchange 
for  your  plants,  then  operate  only  our  plant,  and  as  soon 
as  the  amount  of  work  increases  any,  to  cut  the  rate  to 
seventy-five  cents  and  later  to  fifty  cents,  if  necessarj^ 
to  keep  a  clear  field.  This  plant  could  easily  do  several 
times  the  total  abstract  business  to  be  done,  and  we  could 
make  more  money  for  us  all  by  operating  one  plant  at 
reduced  rates,  than  to  keep  the  rates  up  and  let  the  new 
man  build  up  a  plant  out  of  his  profits,  and  I  am  sure 
that  low  abstract  rates  will  keep  out  competition  better 
than  several  companies  at  higher  rates  would  do.  At  a 
dollar,  the  new  man  would  make  a  little  profit  on  each 
order,  but  at  seventy-five  cents  he  would  lose  a  little  on 
each  order,  and  no  one  outside  of  ourselves  can  make  ab- 
stracts at  less  than  a  dollar  and  make  a  cent  profit.  We 
could  do  it  because  our  plant  is  so  complete  and  we  have 
such  a  large  amount  of  stock  on  hand." 

While  the  proposition  made  in  this  letter  was  not  ac- 
complished in  its  entiretj'^,  it  was  not  rejected  on  account 
of  the  proposition  to  crush  the  new  competitor  by  cutting 
prices.  In  fact  a  little  later  Mr.  Willoughby  writes  Mr. 
Fogg  as  follows : 

"Your  letter  of  August  Third  relative  to  the  abstract 
situation  at  Tacoma  has  been  received. 
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"We  understand  the  condition  of  the  abstract  busi- 
ness in  Tacoma  and  are  ready  to  give  our  assistance  to 
any  proposition  that  will  relieve  the  situation,  provided 
our  interests  are  fully  protected.  Would  rather  take  the 
plant  back  and  operate  it  than  to  go  into  a  proposition 
whereby  we  would  be  a  minority  stockholder  and  there- 
fore have  nothing  to  say  in  the  management  of  the  com- 
pany." 

Later  in  December  the  arrangement  now  in  question 
in  this  suit,  w  as  made.  It  relieved  the  defendants  of  the 
expense  of  maintaining  two  abstract  companies,  and  left 
them  free  to  suppress  this  new  competitor,  as  so  frankly 
proposed  by  JNIr.  Fogg  in  his  letter  to  Mr.  Willoughby. 
Although  the  cutting  of  prices  generally  would  be  of 
benefit  to  the  public,  yet  cut-throat  competition  such  as 
that  proposed,  and  evidently  acceded  to,  for  its  own  ben- 
efit, by  the  plaintiff,  the  object  of  which  was  to  eliminate 
a  competitor  by  selling  without  regard  to  a  fair  profit, 
for  the  sole  and  express  purpose  of  crushing  him,  to  re- 
coup later  from  the  public,  is  itself  unfair  competition. 
People  vs.  Dwyer,  145  N.  Y.  Supp.  748,  affirmed  150 
N.  Y.  App.  Div.,  542,  further  affirmed  215  N.  Y.  48; 
U.  S.  vs.  Great  Lakes  Towing  Company,  217  Fed.  656, 
659,  661 ;  Report  of  Comm.  of  Corp.,  March,  1915 — see 
Trust  Laws  and  L^^nfair  Competition,  p.  305  et  seq.,  463 
et  seq.,  479  et  seq. 

For  all  of  the  foregoing  reasons  it  is  considered  that 
both  the  contract  of  1909,  and  those  of  1911,  are  invalid 
as  being  unduly  and  unreasonably  in  restraint  of  trade 
and  competition. 

If,  as  has  been  held  under  the  Sherman  Anti-Trust 
Law,  there  may  be  lawfully  a  reasonable  restraint  of 
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trade  and  commerce,  the  converse  would  appear  to  be 
that  such  right  carried  with  it  a  corelated  duty  that  such 
restraint  should  not  be  unreasonably  unrestrained.  Such, 
it  is  considered,  would  be  a  campaign  of  price  cutting 
such  as  impliedly  agreed  to  herein,  for  such  would  be  well 
calculated  in  itself,  in  the  end,  to  unduly  restrain  trade 
by  driving  the  men  of  lesser  financial  resources,  though 
of  equal  skill  and  efficiency,  from  the  field,  and,  through 
fear,  keeping  them  from  entering  it. 

Having  reached  this  conclusion,  it  follows,  the  pledge 
of  the  abstract  plant  becomes  incident  to  the  notes  now 
held  to  be  invalid.  The  pledge  is  therefore  likewise  held 
to  be  invalid. 

In  both  the  complaint  of  the  plaintiff  and  the  an- 
swer of  the  defendant  there  is  a  prayer  for  general  relief 
in  addition  to  the  specific  prayer  made  by  each.  The 
Court  is  warranted  in  treating  such  a  prayer  as  for  alter- 
native relief  and  decreeing  what  equity  requires,  though 
it  be  the  specific  prayer  of  neither  party. 

Ordinarily  a  court  of  equity  would  leave  the  parties 
to  such  invalid  contracts  in  the  place  where  they  had 
placed  themselves,  and  would  offer  no  assistance  to 
either. 

16  Cyc.  144  et  seq. 
16  Cyc.  149  et  seq. 

In  the  present  case  it  is  to  the  interest  of  the  public 
that  the  abstract  plant,  at  present  locked  up  in  such  a 
way  as  to  b'e  inaccessible  without  the  consent  of  both 
the  plaintiff  and  the  defendant,  Commonwealth  Com- 
pany, be  restored  to  active  competition.  It  therefore  ap- 
pears that  if  the  Court  adheres  to  the  above  rule  it  will  be 
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assisting  in  carrying  out  the  monopoly  which  the  partfes 
created.  For  this  reason  it  is  concluded  that,  in  the  in- 
terest of  the  public,  in  the  present  case  this  rule  should 
not  be  followed,  but  that  the  abstract  plant  be  restored 
to  the  plaintiff.  (16  Cyc.  149  notes  7  and  10.)  This  may 
be  effected  by  enjoining  the  trustee  holding  the  second 
key  to  the  vault  in  which  the  abstract  plant  is  kept,  from 
carrying  out  the  illegal  trust  imposed  upon  him  by  the 
agreement  in  question.  This  leaves  the  plant  in  the 
plaintiff's  sole  custody.  The  guaranty  agreement  of  the 
Commonwealth  Company  contained  the  following  pro- 
vision: 

"The  Commonwealth  Title  Trust  Company  for  the 
same  condition  does  hereby  agree  that  so  long  as  the 
abstract  plant  heretofore  and  now  the  property  of  the 
Title  Insurance  &  Investment  of  Tacoma,  is  held  as  se- 
curity for  the  payment  of  said  indebtedness  or  any  part 
thereof,  it  will  correctly  abstract  or  cause  to  be  abstract- 
ed, all  deeds,  mortgages  or  other  conveyances,  mechan- 
ic's liens,  and  all  miscellaneous  records,  whether  herein 
specifically  mentioned  or  not,  affecting  the  title  to  real 
property  in  Pierce  County,  Washington,  in  the  same 
manner  and  with  the  same  accuracy  and  dispatch  that 
the  same  work  has  heretofore  been  performed  by  the 
Commonwealth  Title  Trust  Company,  and  cause 
the  same  to  be  arranged  according  to  fee  num- 
bers or  other  system,  satisfactory  to  the  Traders 
Trust  Company  of  Oregon,  or  its  assigns,  and 
cause  the  same  to  be  bound  and  properly  iden- 
tified in  the  customary  manner,  boxed,  wrapped  and 
shipped  to  the  trustees  chosen  by  the  Title  Insurance  & 
Investment  Company  of  Tacoma,  and  the  Traders  Trust 
Company  of  Oregon,  in  accordance  with  the  terms  of 
a  certain  agreement  of  pledge  made  between  the  Title 
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Insurance  &  Investment  Company  of  Tacoma,  first 
party,  and  the  Traders  Trust  Company  of  Oregon,  sec- 
ond party,  of  even  date  herewith,  at  Portland,  Oregon. 

PROVIDED,  HOWEVER,  in  consideration  of 
this  covenant  on  the  part  of  the  individual  guarantors, 
the  said  Traders  Trust  Company  of  Oregon,  its  suc- 
cessors and  assigns,  does  hereby  waive  the  right  to  de- 
mand such  "take-offs"  so  long  as  each  and  every  of  the 
payments  of  the  interest  and  the  principal  is  made  at  the 
times  specified  in  said  notes  and  each  of  them,  or  within 
one  year  thereafter,  and  so  long  as  eajch  and  every  of 
the  covenants  on  the  part  of  the  Title  Insurance  &  Trust 
Company  of  Tacoma,  in  said  agreement  of  pledge  of 
even  date  herewith,  are  kept  and  performed  at  the  times 
therein  agreed ;  in  the  event  of  such  def ualt,  and  its  con- 
tinuance for  one  year,  however,  the  undersigned  agrees 
that  they  will  forthwith  furnish  or  cause  to  be  furnished 
to  the  Traders  Trust  Company  of  Oregon,  its  successors 
and  assigns,  all  the  "take-offs"  necessary  to  complete 
said  plant  in  the  manner  hereinbefore  specified  and 
thereafter  as  long  as  said  plant  or  any  part  thereof  is 
held  as  security  for  such  indebtedness,  they  will  keep 
said  plant  down  to  date  in  such  manner." 

These  "take-offs"  would  cost  $20,000.00,  unless  done 
by  the  Commonwealth  Company,  in  which  case  they 
would  cost  $750.00,  as  in  making  the  "take-offs"  for  their 
own  plant  as  it  would  only  be  necessary  to  manifold  the 
work  in  typewriting.  A  considerable  number  pf  these 
"take-offs"  have  been  made  by  the  Commonwealth  Com- 
pany, but  have  not  been  delivered  as  agreed.  The  first 
installment  of  interest  in  default  fell  due  in  December, 
1914.  Suit  was  begun  in  February,  1916.  The  consti- 
tutional provision  prohibiting  the  issuance  by  a  corpora- 
tion of  an  obligation  for  the  payment  of  money,  unless 
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for  money  or  property  received,  or  labor  done,  does  not 
affect  this  provision  of  the  Commonwealth's  guaranty 
agreement,  for  the  undertaking  is  not  for  the  payment  of 
money. 

Upon  first  considering  this  question  I  was  of  the 
opinion  that  the  interest  of  the  public  in  the  restoration 
of  this  impounded  abstract  plant  to  competition,  together 
with  the  disparity  in  the  injury  wrought  the  plaintiff  by 
denying  the  delivery  of  the  "take-offs"  as  compared  with 
the  cost  to  the  plaintiff  in  making  them,  was  sufficient 
to  justify  a  decree  of  their  delivery  to  the  plaintiff  com- 
pany, but,  upon  further  consideration,  I  have  concluded 
that  the  general  rule  should  be  adhered  to  in  this  par- 
ticular, and  that  equity  will  leave  the  parties  in  the  situa- 
tion in  which  they  have  placed  themselves.  At  the  time 
of  the  arrangement  made  in  1909  the  Commonwealth 
Company,  without  any  consideration  of  value  to  that 
Company,  transferred  to  the  T.  I.  &  I.  Company  of  Ta- 
coma,  a  considerable  number  of  valuable  abstract  rec- 
ords, of  which,  I  understand,  the  Commonwealth  Com- 
pany had  two  sets.  These  records  were  subjected  to 
the  mortgage  to  the  T.  I.  &  I.  Company  of  Washing- 
ton and  are,  at  present,  a  part  of  the  locked  up  plant. 
Under  any  principle  of  equity  if  the  "take-offs"  were  de- 
creed to  be  delivered  by  the  Commonwealth  Company 
to  the  plaintiff,  the  same  rule  would  require  the  return 
to  the  Commonwealth  Company  of  these  records  parted 
with  by  it  in  1909,  and  which  are  at  present  a  part  of 
the  impounded  plant.  It  is  therefore  considered  that  in 
both  respects  the  parties  will  be  left  in  their  present  posi- 
tion, such  last  mentioned  records  remaining  with  the  re- 
mainder of  the  plant  in  plaintiff's  possession. 
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Decree  will  be  prepared  to  embody  the  foregoing 
conclusions,  neither  party  to  recover  cost. 
Filed  Sept.  28, 1916. 


STIPULATION  FOR  SUBSTITUTION  OF 
PARTY. 

Franklin  Fogg,  one  of  the  defendants  in  the  above 
entitled  cause,  having  died  since  the  rendition  of  the  final 
decree  herein,  and  Alva  Fogg,  his  widow,  having  been 
appointed  as  the  administratrix  of  his  estate  and  having 
qualified  as  such  administratrix,  it  is  stipulated  that  the 
said  administratrix  be  substituted  for  the  said  decedent 
as  one  of  the  defendants  herein. 

Dated  at  Tacoma  this  6th  day  of  December,  1916. 

FRANK  H.  KELLEY, 

Solicitor  for  the  plaintiff. 

CHARLES  O.  BATES, 
NEWTON  H.  PEER, 
CHARLES  T.  PETERSON, 

Solicitors  for  the  defendants. 

ORDER. 

On  reading  the  foregoing  stipulation  it  is  ordered 
that  Alva  Fogg,  administratrix  of  the  estate  of  Franklin 
Fogg,  deceased,  be  and  she  hereby  is  substituted  as  a 
party  defendant  in  the  above  entitled  cause. 

EDWARD  E.  CUSHMAN, 

Judge. 
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PETITION  FOR  APPEAL. 

Now  comes  Lumbermen's  Trust  Company,  Trustee, 
plaintiff  in  the  above  entitled  cause  and,  considering 
itself  aggrieved  by  the  final  order,  judgment  and  decree 
of  this  Court  made  and  entered  as  of  record  on  October 
9,  1916,  hereby  does  appeal  from  said  final  order,  judg- 
ment and  decree  and  from  each  and  every  part  thereof, 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit,  and  prays  that  its  said  appeal  be 
allowed. 

The  plaintiff  presents  herewith  its  Assignments  of 
Error,  and  its  Bond  on  Appeal  in  the  sum  of  two  hun- 
dred fifty  ($250.00)  dollars,  with  good  and  sufficient  se- 
curity and  prays  that  said  sum  be  fixed  as  the  amount  of 
its  said  bond  on  appeal  and  that  its  said  bond  be  approved. 
The  plaintiff  further  prays  that  transcript  of  the  record, 
proceedings  and  papers  upon  which  the  said  final  order, 
judgment  and  decree  of  this  Court  were  made,  duly  au- 
thenticated, may  be  sent  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Judicial  Circuit,  and 
that  citation  may  issue  to  Title  Insurance  &  Investment 
Company,  Commonwealth  Title  Trust  Company,  Hor- 
ace Fogg,  Herbert  FL  Gove  and  Alva  Fogg,  adminis- 
tratrix of  the  estate  of  Franklin  Fogg,  deceased,  de- 
fendants, in  the  above  entitled  cause,  to  be  and  appear 
in  said  Circuit  Court  of  Appeals  on  a  day  certain,  as  by 
law  provided. 

FRANK  H.  KELLEY, 
JOHN  H.  HALL, 
ROBERT  M.  DAVIS, 

Solicitors  for  Plaintiff. 
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Service  of  the  within  and  foregoing,  petition  for  ap- 
peal, by  receipt  of  a  copy  thereof,  hereby  is  acknowledged 
at  Tacoma,  this  6th  day  of  December,  1916,  and  notice 
of  hearing  said  petition  is  waived. 

BATES,  PEER  &  PETERSON, 

Solicitors  for  Defendants. 


ASSIGNMENTS  OF  ERROR. 

Now  comes  the  plaintiff  and  says  that  in  the  record 
and  proceedings  of  said  court  and  in  the  final  decree 
therein,  there  is  manifest  error,  and  for  error  the  plain- 
tiff assigns  as  follows: 

I. 

The  court  below  erred  in  holding  the  agreements  of 
1909  between  the  Title  Insurance  &  Investment  Com- 
pany of  Tacoma  and  the  Title  Insurance  &  Investment 
Company  of  Washington  void  as  in  unreasonable  re- 
straint of  trade  and  competition. 

n. 

The  court  below  erred  in  holding  the  contracts  of 
1911  between  the  Title  Insurance  &  Investment  Com- 
pany of  Tacoma  and  the  Traders  Trust  Company  void 
as  in  unreasonable  restraint  of  trade  and  competition. 

III. 

The  court  below  erred  in  holding  the  agreement  of 
Smith  and  Willoughby  and  the  Title  Insurance  &  In- 
vestment Company  of  Tacoma  not  to  transact  an  ab- 
stract or   title   insurance   business    in    Pierce   County, 
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Washington,  during  the  life  of  the  agreements  between 
the  Title  Insurance  &  Investment  Company  of  Tacoma, 
the  Commonwealth  Title  Trust  Company  and  The 
Traders  Trust  Company,  to  be  for  the  same  considera- 
tion and  a  part  of  the  agreements  of  1911  between  these 
parties,  and  void  as  in  unreasonable  restraint  of  trade. 

IV. 

The  court  below  erred  in  holding  the  contract  of  1911 
between  the  Title  Insurance  &  Investment  Company  of 
Tacoma  and  the  Traders  Trust  Company  void  as  in  con- 
travention of  Art.  XII,  Sec.  22  of  the  Constitution  of 
the  State  of  Washington. 

V. 

The  court  below  erred  in  holding  the  agreement  of 
1911  between  the  Commonwealth  Title  Trust  Companj'- 
and  the  Traders  Trust  Company,  and  the  mortgage 
given  to  secure  the  obligation  of  that  agreement,  void 
as  in  contravention  of  Art.  XII,  Sec.  6  of  the  Constitu- 
tion of  the  State  of  Washington. 

VI. 

The  court  below  erred  in  holding  the  individual 
agreements  of  the  Foggs  and  Gove,  warranting  and 
guaranteeing  the  validity,  binding  force  and  effect  of  the 
agrement  of  the  Commonwealth  Title  Trust  Company, 
were  void  and  unenforceable. 

VII. 

The  court  below  erred  in  holding  the  suit  to  be  pre- 
mature. 
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VIII. 

The  court  below  erred  in  dismissing  the  plaintiff's 
complaint  and  entering  a  decree  for  the  defendants. 

IX. 

The  court  below  erred  in  denying  to  the  plaintiff  the 
relief  prayed  for  in  the  complaint. 

Wherefore  the  plaintiff  prays  that  said  decree  may 
be  reversed  and  that  said  court  may  be  directed  to  enter 
a  decree  in  accordance  with  the  prayer  of  the  complaint. 

FRANK  H.  KELLEY, 
JOHN  H.  HALL, 
ROBERT  M.  DAVIS, 

Solicitors  for  Plaintiff. 


Copy  of  the  within  Assignments  of  Error  received 
this  6th  day  of  December,  1916. 

BATES,  PEER  &  PETERSON, 

Solicitors  for  Defendants. 
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BOND  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  the  Lumbermen's  Trust  Company,  a  corporation, 
of  Portland,  Oregon,  as  principal,  and  New  Amsterdam 
Casualty  Company,  as  surety,  are  held  and  firmly  bound 
unto  Title  Insurance  &  Investment  Company,  the  Com- 
monwealth Title  Trust  Company,  Horace  Fogg,  Alva 
Fogg,  administratrix  of  the  estate  of  Franklin  Fogg, 
deceased,  Fred  Fogg  and  Herbert  H.  Gove,  in  the  penal 
sum  of  Two  Hundred  Fifty  Dollars  ($250.00),  for  the 
payment  of  which  well  and  truly  to  be  made  to  the  said 
obligees,  we  hereby  bind  ourselves,  our  successors  and 
assigns,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Signed,  sealed  and  dated  at  Portland,  Oregon,  this 
21st  day  of  October,  1916. 

THE  CONDITION  OF  THIS  OBLIGATION  IS 
SUCH  THAT 

WHEREAS,  the  above  bounden  liumbermen's 
Trust  Company  has  appealed  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Judicial  District, 
from  the  order  and  final  decree  of  the  District  Court  of 
the  United  States  for  the  Western  District  of  Washing- 
ton, denying  to  the  said  Lumbermen's  Trust  Company 
the  relief  prayed  for  in  its  bill  of  complaint  in  this  cause, 
which  final  order  and  decree  was  made  and  entered  of 
record  as  of  October  9,  1916; 

NOW,  THEREFORE,  if  the  said  Lumbermen's 
Trust  Company  shall  prosecute  its  said  appeal  to  effect 
and  answer  all  costs  and  damages  that  may  be  awarded 
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against  it  on  said  appeal,  if  it  fail  to  make  its  said  appeal 
good,  then  this  obligation  is  to  be  null  and  void;  other- 
wise to  be  and  remain  in  full  force  and  virtue. 

IN  WITNESS  WHEREOF,  the  above  bounden 
principal  has  caused  this  instrument  to  be  executed  and 
its  corporate  seal  hereto  annexed  by  Fv  A.  Freeman, 
Vice-President,  and  Frank  W.  Camp,  Secretary,  offi- 
cers of  the  said  corporation  duly  authorized  so  to  do,  and 
•the  above  bounden  surety  has  caused  its  name  and  cor- 
porate seal  to  be  hereto  affixed  by  W.  J.  Clemens,  At- 
torney-in-fact, its  officers  and  agents  so  to  do  duly  au- 
thorized, both  at  Portland,  Oregon,  the  day  and  year 
above  written. 

LUMBERINIEN'S   TRUST   COMPANY, 

a  corporation. 

By  F.  A.  FREEMAN, 

(Corporate  Seal)  Its  Vice-President. 

By  F.  W.  CAMP, 

Its  Secretary. 

NEW  AMSTERDAM  CASUALTY  COMPANY, 

By  W.  J.  CLEMENS, 

Attorney-in-fact. 
(Corporate  Seal) 


Service  of  the  within  and  foregoing  bond  on  appeal, 
by  receipt  of  a  copy  thereof,  hereby  is  acknowledged  at 
Tacoma,  this  6th  day  of  December,  1916. 

BATES,  PEER  k  PETERSON, 

Attorneys  for  Appellees. 
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ORDER  GRANTING  APPEAL  AND  FIXING 
AMOUNT  OF  BOND  ON  APPEAL. 

The  petitioner,  Lumbermen's  Trust  Company,  Trus- 
tee, plaintiff  in  the  above  entitled  cause,  having  hereto- 
fore filed  its  petition  for  appeal  and  therewith  assign- 
ments of  error  together  with  its  bond  in  the  penal  sum  of 
two  hundred  fifty  ($250.00)  dollars  conditioned  as  by 
law  required,  and  having  further  given  due  notice  to  the 
defendants  above  named,  of  its  said  petition  and  its  said 
bond  and  of  the  time  for  presenting  the  same. 

IT  IS  ORDERED  that  the  said  appeal  be  and  the 
same  hereby  is  allowed  to  the  said  petitioner,  and  the 
amount  of  its  bond  on  appeal  hereby  is  fixed  as  of  the 
sum  of  two  hundred  fifty  ($250.00)  dollars,  and  the  pe- 
titioner's said  bond  on  appeal  in  said  penal  sum,  with 
surety  therefore,  hereby  is  approved ;  and 

IT  FURTHER  IS  ORDERED  that  citation  is- 
sue to  the  said  defendants  and  each  of  them,  viz.:  to 
Title  Insurance  &  Investment  Company,  Common- 
wealth Title  Trust  Company,  Horace  Fogg,  Fred 
Fogg,  Herbert  A.  Gove  and  Alva  Fogg,  administra- 
trix of  the  estate  of  Franklin  Fogg,  deceased,  to  be  and 
appear  in  the  LTnited  States  Circuit  Court  of  Appeals 
for  the  Ninth  Judicial  Circuit,  as  by  law  provided. 

Done  in  open  court  at  Tacoma  this  6th  day  of  De- 
cember, 1916. 

Exception  allowed  to  the  defendants. 

EDWARD  E.  CUSHMAN, 

Judge  of  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Holding 
Terms  at  Tacoma. 
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Service  of  the  within  and  foregoing  order  granting 
appeal  and  fixing  and  approving  the  bond  on  appeal  by 
receipt  of  a  copy  thereof,  hereby  is  acknowledged  at  Ta- 
coma  this  29th  day  of  December,  1916. 

CHARLES  O.  BATES,  of 

Solicitors  for  Defendants. 
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IN  THE  — 

District  Court  of  the  United  States 

FOR  THE  

Western  District  of  Washington, 
Southern  Division. 

Lumbermen's  Trust  Company^ 
a  corporation,  Trustee, 

Plaintiff, 

vs. 

Title  Insurance  &  In^t:stment  Com-  I      u.  04  t. 
PAN Y  OF  Tacoma,  a  corporation,  Com-  /JUDGMENT 
monwealth  Title  Trust  Company,  '   ^^^  DECREE 
a  corporation,  Horace  Fogg,  Frank- 
iJN  Fogg,  Fred  S.  Fogg  and  Herbert 

H.  Go^^, 

Defendants. 

This  cause  having  heretofore,  and  on  the  15th  and 
16th  days  of  June,  A.  D.  1916,  been  duly  tried  and  sub- 
mitted to  the  Court  upon  the  pleadings  and  the  evidence, 
the  plaintiffs  appearing  by  Frank  H.  Kelley,  Davis  & 
Neal  and  John  Hall,  its  attorneys,  and  the  defendants 
appearing  by  Bates,  Peer  and  Peterson,  their  attorneys, 
and  the  Court  having  heard  the  evidence,  and  the  argu- 
ment of  counsel  both  orally  and  upon  written  briefs,  and 
having  taken  the  cause  under  advisement  until  the  28th 
day  of  September,  A.  D.  1916,  when  the  Court  being 
fully  advised  in  the  premises  filed  its  written  opinion  in 
this  case; 
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And  now  on  this  day  this  cause  comes  on  further  to 
be  heard  upon  the  motion  of  Bates,  Peer  &  Peterson, 
attorneys  for  defendants,  for  a  judgment  and  decree  in 
accordance  with  said  written  opinion  heretofore  filed 
herein,  and  the  Court  being  fully  advised  in  the  prem- 
ises, and  it  appearing  to  the  Court  that  said  motion 
should  be  sustained. 

It  is  by  virtue  of  the  premises,  and  the  Findings  and 
Conclusions  in  said  written  opinion  filed  as  aforesaid, 
by  the  Court  ORDERED,  ADJUDGED  and  DE- 
CREED, 

I. 

The  plaintiff.  Lumbermen's  Trust  Company,  is  a 
corporation  duly  organized  and  existing  under  the  laws 
of  the  State  of  Oregon,  having  a  principal  place  of  busi- 
ness in  Portland,  Multnomah  County,  therein,  and  is  a 
citizen  of  the  said  State,  and  is  authorized  and  empow- 
ered by  its  charter  and  articles  of  association  to  act  as 
a  Trustee.  The  said  plaintiff  corporation  by  reorganiz- 
ation and  change  of  name,  is  the  successor  to  and  en- 
dowed with  all  the  rights  and  powers  and  responsibili- 
ties of  the  Lumbermen's  Trust  and  Savings  Bank,  a  cor- 
poration organized  and  existing  under  the  laws  of  the 
State  of  Oregon,  having  its  principal  place  of  business  in 
Portland,  Multnomah  Coimty,  therein,  and  a  citizen  of 
said  State. 

II. 

The  defendant  Title  Insurance  &  Investment  Com- 
pany of  Tacoma,  is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Washington,  having 
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a  principal  place  of  business  at  Tacoma,  Pierce  County, 
therein,  and  is  a  citizen  of  said  State,  and  is  authorized 
by  its  Articles  of  Incorporation  to  engage  in  the  manu- 
facture and  sale  of  all  kinds  of  abstracts  of  title  of  real 
estate,  abstract  books  and  other  records  of  the  transfer 
of  title  of  real  estate,  and  to  engage  in  the  purchase  and 
safe  thereof,  and  generally  to  transact  any  and  all  busi- 
ness incident  thereto. 

III. 

The  defendant  Commonwealth  Title  Trust  Com- 
pany is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Washington,  having  a  principal 
place  of  business  at  Tacoma,  Pierce  County,  therein, 
and  is  a  citizen  of  said  State,  and  is  authorized  by  its 
Articles  of  Association  to  acquire  the  good  will,  rights, 
properties  and  assets  of  all  kinds  of  any  person,  firm  or 
corporation  dealing  in  abstracts  of  title,  or  owning  an 
abstract  of  title  plant,  and  to  acquire  any  and  all  ab- 
stract books,  files,  records  and  all  property  and  matters 
pertaining  thereto. 

IV. 

The  defendants  Horace  Fogg,  Franklin  Fogg,  Fred 
S.  Fogg  and  Herbert  H.  Gk)ve,  each  of  them,  is  a  citizen 
of  the  State  of  Washington,  residing  at  Tacoma,  Pierce 
County,  in  said  State, 

V. 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  at  all  times  mentioned  in  the  com- 
plaint, and  in  the  answers  in  this  case,  one  A.  D.  Wil- 
loughby  and  O.  M.  Smith  and  Ella  M.  Smith,  his  wife, 
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were  officers  and  sole  stockholders  of  the  Traders  Trust 
Company,  of  Oregon,  a  corporation  mentioned  in  the 
pleadings. 

That  at  all  times  mentioned  in  the  pleadings  A.  D. 
Willoughhy  and  Marion  Willoughby,  his  wife,  were  of- 
ficers and  owners  and  holders  of  all  of  the  stock  of  the 
Marion  Investment  Companj^,  a  corporation  mentioned 
and  referred  to  in  the  pleadings. 

VI. 

That  the  ])romissory  notes  executed  and  delivered 
on  the  2nd  day  of  December,  1911,  by  defendant  Title 
Insurance  &  Investment  Company  of  Tacoma  to  the 
Traders  Trust  Company  of  Oregon,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State  of 
Oregon,  having  its  principal  place  of  business  at  Port- 
land, in  said  State,  and  a  citizen  of  said  State,  in  the 
aggregate  sum  of  Eighty  Thousand  Dollars,  said  notes 
being  thirty-two  in  number,  each  of  said  notes  being  for 
the  principal  sum  of  $2500.00,  as  set  forth  and  de- 
scribed in  the  fifth  paragraph  of  the  complaint,  together 
with  the  mortgage  and  pledge  of  personal  property 
given  to  secure  said  notes,  a  copy  of  which  is  annexed 
and  attached  to  the  complaint  herein  marked  Exhibit 
"A,"  and  which  said  notes  and  mortgage  given  to  secure 
the  same  was  by  the  said  Traders  Trust  Company  of 
Oregon  assigned  to  the  Lumbermen's  Trust  &  Savings 
Bank  of  Oregon,  in  trust  for  the  benefit  of  the  said 
Marion  Investment  Company  and  O.  M.  Smith  and 
Ella  M.  Smith,  his  wife,  and  each  of  them  are  invalid 
as  being  unduly  and  unreasonably  in  restraint  of  trade 
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and  competition,  and  as  being  monopolistic  and  in  con- 
travention of  Article  XII,  Section  22,  of  the  Constitu- 
tion of  the  State  of  Washington,  and  as  being  entered 
into  for  the  purpose  of  forming  a  monopoly  in  the  ab- 
stract business  in  Pierce  County,  Washington,  and  re- 
straining trade  and  competition  in  such  business  in  said 
County,  and  in  contravention  of  the  public  policy  of  the 
State  of  Washington,  and  the  said  notes  and  the  said 
mortgage  given  to  secure  the  same  be,  and  they  are 
hereby  cancelled,  annulled  and  held  for  naught. 

VII. 
IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  contract  of  guaranty  signed 
on  the  2nd  day  of  December,  1911,  by  the  defendant 
Commonwealth  Title  Trust  Company,  and  the  guar- 
anty of  defendants  Horace  I'ogg,  Franklin  Fogg,  Fred 
S.  Fogg  and  Herbert  H.  Gove,  attached  thereto  and 
delivered  to  the  Traders  Trust  Company  of  Oregon, 
whereby  the  said  defendant  corporation  Commonwealth 
Title  Trust  Company  did  guarantee  the  payment  of  the 
first  seven  of  the  notes  made,  executed  and  delivered 
by  the  Title  Insurance  &  Investment  Company  of  Ta- 
coma,  as  hereinbefore  set  forth,  in  accordance  with  the 
terms  and  conditions  of  said  notes,  and  further  guaran- 
teed the  payment  of  the  interest  down  to  and  including 
the  interest  maturing  December  7th,  1921,  of  each  and 
all  of  the  thirty-two  notes  in  accordance  with  the  terms 
thereof,  and  whereby  the  said  defendants  Horace  Fogg, 
Franklin  Fogg,  Fred  S.  Fogg  and  Herbert  H.  Gove, 
guaranteed  and  agreed  that  the  guaranty  and  agree- 
ment of  the  Commonwealth  Title  Trust  Company,  and 
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each  and  every  part  thereof  was  based  upon  a  valuable 
consideration  sufficient  in  law  to  bind  the  Common- 
wealth Title  Trust  Company,  and  that  the  same  is  a 
valid  and  subsisti;ig  obligation  of  said  company,  a  copy 
of  which  said  guaranty  in  writing  is  attached  to  the  com- 
plaint and  made  a  part  thereof,  marked  "Exhibit  B," 
together  with  the  mortgage  executed  by  the  defendant 
Commonwealth  Title  Trust  Company  to  the  Traders 
Trust  Company,  of  Oregon,  on  the  2nd  day  of  Decem- 
ber, 1911,  to  secure  said  contract  of  guaranty  covering 
the  following  described  property  situate  in  Pierce  Coun- 
ty, State  of  Washington,  to-wit: 

Beginning  at  a  point  on  the  Northerly  side  of  South 
10th  Street,  City  of  Tacoma,  distant  80.04«  feet  West- 
erly of  the  point  of  intersection  of  the  Northerly  line  of 
South  10th  Street  with  the  Westerly  line  of  "A"  Street 
in  said  City  of  Tacoma,  thence  Northerly  and  parallel 
with  the  Westerly  line  of  "A"  street,  125  feet;  thence 
at  right  angles  Westerly  19.69  feet;  thence  at  right  an- 
gles Southerly  and  parallel  with  the  Westerly  line  of 
"A"  street  125  feet  to  the  Northerly  line  of  said  South 
10th  Street;  thence  at  right  angles  Easterly  to  the  place 
of  beginning. 

And  also  a  right-of-way  in,  over  and  along  the  fol- 
lowing described  land  situated  in  the  said  City  of  Ta- 
coma, to-wit: 

Beginning  at  a  point  on  the  Westerly  line  of  "A" 
Street  formed  by  the  intersection  of  said  Westerly  line 
of  "A"  street  with  the  Southerly  line  of  Lot  7,  Block 
902,  City  of  Tacoma;  thence  Westerly  along  the  South- 
erly line  of  Lot  7,  120  feet  to  the  Easterly  line  of  the 
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alley  between  said  "A"  street  and  Pacific  Avenue; 
thence  at  right  angles  Southerly  10  feet;  thence  at  right 
angles  Easterly  120  feet  to  the  Westerly  line  of  "A" 
street;  thence  at  right  angles  Northerly  10  feet  to  the 
place  of  beginning;  subject,  nevertheless,  and  reserving 
to  the  owners  of  property  adjoining  the  perpetual  right- 
of-way  through  and  along  so  much  of  said  land  last  de- 
scribed in  conformity  with  one  certain  deed  from  Wil- 
liam C.  Bardsley  and  wife,  dated  April  loth,  1901,  and 
recorded  in  Book  166,  at  page  396, 

a  copy  of  which  said  mortgage  is  attached  to  the  com- 
plaint marked  Exhibit  "C,"  and  made  a  part  thereof, 
which  said  mortgage  was  filed  for  record  in  the  office 
of  the  Auditor  of  Pierce  County,  Washington,  on  De- 
cember 4th,  1911,  at  1:21  P.  M.,  and  recorded  in  Book 
178  at  page  194  of  the  Mortgage  Records  of  said  Coun- 
ty, which  said  contract  of  guaranty  and  the  mortgage 
given  to  secure  the  same  were  assigned  and  transferred 
by  the  Traders  Trust  Company  of  Oregon  to  the  plain- 
tiff herein,  and  each  of  said  instruments,  and  each  and 
every  part  thereof,  are  illegal  and  void,  as  being  in  direct 
violation  of  the  constitutional  prohibition  of  Article  XII, 
Section  6,  of  the  Constitution  of  the  State  of  Washing- 
ton, the  said  defendant  Commonwealth  Title  Trust 
Company  receiving  no  money,  property  or  labor  done 
for  it  in  consideration  of  the  execution  of  said  contract 
of  guaranty,  and  said  contract  of  guarantj^  constituted 
a  fictitious  indebtedness  of  said  Commonwealth  Title 
Trust  Co.,  and  as  being  unduly  and  unreasonably  in  re- 
straint of  trade  and  competition  and  monoj^olistic,  and 
as  being  entered  into  for  the  purpose  of  forming  a  mo- 
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nopoly  in  the  abstract  business  in  Pierce  County,  Wash- 
ington, and  restraining  trade  and  competition  in  such 
busniess  in  said  County,  and  as  being  in  violation  of  Arti- 
cle XII,  Section  22,  of  the  Constitution  of  the  State  of 
Washington,  and  in  contravention  of  its  public  policy, 
and  the  said  contract  of  guaranty  of  the  Commonwealth 
Title  Trust  Company  and  of  the  defendants  Horace 
Fogg,  Franklin  Fogg,  Fred  S.  Fogg  and  Herbert  H. 
Gove,  and  each  and  every  part  thereof,  and  the  mort- 
gage given  to  secure  the  same  be,  and  the  same  are  here- 
by decreed  to  be  cancelled,  satisfied  of  record,  illegal, 
unenforceable  and  void. 

VIII. 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  mortgage  executed  by  the 
defendant  Title  Insurance  &  Investment  Company  of 
Tacoma  to  the  Title  Insurance  &  Investment  Companj- 
of  Washington,  on  the  7th  day  of  December,  1909,  which 
said  mortgage  was  recorded  in  the  office  of  the  Auditor 
of  Pierce  County,  Washington,  on  the  9th  day  of  De- 
cember, 1909,  at  3:07  P.  M.,  at  page  429  of  Volume  23, 
of  the  Records  of  Chattel  jNIortgages  of  said  Pierce 
County,  and  also  filed  as  a  Chattel  Mortgage  in  the  of- 
fice of  the  Auditor  of  Pierce  County,  Washington,  fee 
No.  305,259,  together  with  the  notes  for  Ninety  Thou- 
sand Dollars,  set  forth  and  described  in  said  mortgage, 
which  said  mortgage  is  attached  to  the  answer  of  the  de- 
fendant Commonwealth  Title  Trust  Company  marked 
Exhibit  1,  be,  and  each  of  them  are,  and  were  at  the  time 
of  their  execution,  and  ever  since  have  been,  illegal  and 
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void,  as  being  unduly  and  unreasonably  in  restraint  of 
trade,  and  as  being  monopolistic  and  in  contravention  of 
Article  XII,  Section  22,  of  the  Constitution  of  the  State 
of  Washington,  and  as  being  entered  into  for  the  pur- 
pose of  forming  a  monopoly  in  the  abstract  business  in 
Pierce  County,  ^Vashington,  and  restraining  trade  and 
competition  in  such  business  in  said  County,  and  as  con- 
trary to  the  public  policy  of  the  State  of  Washington. 

IX. 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  agreement  entered  into  by  A. 
D.  Willoughby  and  O.  M.  Smith,  on  the  2nd  day  of 
December,  1911,  whereby  the  said  A.  D.  Willoughby 
and  O.  M.  Smith  agreed  not  to  enter  directly  or  indi- 
rectly in  the  abstract  business  in  Pierce  County,  Wash- 
ington, be  cancelled,  annulled  and  set  aside,  as  being  in 
restraint  of  trade  and  competition. 

X. 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  abstract  plant  described  in 
the  mortgage  executed  by  the  defendant  Title  Insur- 
ance &  Investment  Company  of  Tacoma  to  the  Traders 
Trust  Company  of  Oregon,  which  said  mortgage  is  at- 
tached to  the  complaint  herein  marked  "Exhibit  A," 
dated  December  4th,  1911,  and  which  plant  is  now 
stored  in  the  City  of  Portland,  be,  and  the  same  is 
hereby  decreed  to  be  the  property  of  the  plaintiff,  free 
and  clear  of  any  claim  or  demands  of  the  defendants, 
or  either  of  them. 
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XI. 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  neither  party  recover  costs  here- 
in. 

Done  in-  open  Court  this  9th  day  of  October,  A.  D. 
1916. 

EDWARD  E.  CUSHMAN, 

Judge. 
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